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The policy had lapsed, according to its terms, for nonpayment of premium; 
but the company had been accustomed to accept overdue premiums within 
thirty days when accompanied by a health certificate. The company had 
sent notices of the overdue premium, with a request for its payment 
within the thirty days, and enclosing a blank health certificate which 
insured was instructed must be filled and returned. The premium was 
sent by money order and receipted for by the company, which notified 
the insured that it could not be accepted as payment unless the health 
certificate was received. The insured died within thirty days, no cer- 
tificate having been furnished. 


Held, That the policy had lapsed and there was no waiver of forfeiture. 


Held, That'a written notice, properly addressed and mailed from New York 
to the insured in California, thirty days before the premium became due, 
was a compliance with the New York statute requiring such notice at 
least fifteen and not more than forty-five days before the premium became 
due. 


The statute of New York, that on demand aud surrender of the policy by in- 
sured within six months of its lapse, the reserve should be applied as may 
have been agreed on in the application and policy either to continue the 
insurance as temporary insurance or in the purchase of a paid-up policy. 

Held, That the statute does not make any sum that may chance to be to the 
credit of the insured apply automatically to continue the insurance after 
a lapse in the absence of any application or agreement by the insured, 
and where a policy was issued on the basis of charging each year the 
premium due to the current age, and provided that any balance not used 
in the payment of death losses shall be applied to the guaranty fund, an 
extended insurance in case of lapse and death of the insured will not be 


* Decision rendered, Nov. 8,,1901. 
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granted on the mere assumption that the company’s course of dealing 
showed a guaranty fund adequate to extend it. 


It is not the province of a jury to attempt to determine, through complicated 
mathematical processes, whether such a fund existed, and whether the 
statute required its application. 


Commissioners’ decision. Appeal from Superior Court, city 
and county of San Francisco. 


Luoypy & Woon, for Appellant. 
Van Ness & Repman, for Respondent. 


Coopkrr, C. 

Action to recover $2,500 upon a policy of life insurance. 
The case was tried with a jury, and verdict rendered for 
plaintiff for the amount claimed. Judgment was accordingly 
entered, and from the judgment and order denying a new trial 
the defendant appeals. 

On January 21, 1893, the defendant, in consideration of a 
premium of $43.70, issued its policy of insurance by which it 
promised to pay Mathilda Nielsen, wife of John Nielsen, $2,- 
500 within sixty days after proof of the death of John Nielsen, 
provided such death should occur on or before the 21st day of 
January, 1894. The policy contained the following clauses 
and conditions :— 


And the said society further agrees to renew and extend 
this insurance upon like conditions, without medical re-ex- 
amination, during each successive year of the life of the 
insured from date hereof, upon the payment, on or before 
the twenty-first day of January in each such year, of the 
renewal premiums, in accordance with the schedule rates, 
less the dividends awarded hereon. Failure to pay any 
premiam or semi-annual or quarterly instalment thereof 
when due will thereupon terminate this policy. After de- 
ducting the expense charge, which is limited to four dollars 
per annum on each thousand dollars insured, the society 
agrees to divide the residue of each renewal premium re- 
ceived by it upon this policy as follows: Such amount as 
shall be required for this policy’s share of death losses will 
be appropriated as a death fund, to be used solely in settle- 
ment of death claims. The remainder thereof will be re- 
tained as a guaranty fund. The amounts so retained on 
account of this policy will be used towards offsetting any 
increase in the premium on this policy from year to year; or, 
provided this policy, after five full years’ premiums have 
been paid, be terminated solely by nonpayment of any 
stipulated premium when due, 80 per cent of any amount so 
retained, but not so used, will be applied to extend this in- 
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surance, or, if application be made therefor while this 

policy is in full force and effect, to purchase paid-up insur- 

ance. 

The policy was continued in force by the payment of the 
premiums when due until January 21, 1896, at which time the 
premium, although due, was not paid. John Nielsen died 
February 19, 1896. The complaint contains three counts upon 
which plaintiff relies. In the first, the payment of the pre- 
miums in due time, and the full performance of the contract 
on the part of deceased during his lifetime, are alleged; in 
the second, the failure of the defendant to give the notice 
required by the laws of New York of the time when the pre- 
mium would be due; in the third, that the policy carried a 
reserve in amount sufficient to protect it from forfeiture be- 
tween the date when the premiums became due and the death 
of Nielsen. 

We do not think there is sufficient evidence to sustain the 
verdict as to either count. As to the first, it is not claimed, 
and there is no evidence tending to show, that the premium 
was paid on or before the 21st day of January, 1896. It is, 
therefore, evident that the policy became void after January 
21, 1896, unless it is shown that defendant waived the pay- 
ment by accepting the premium, or in some other manner, 
and it is claimed that such waiver is shown by the evidence. 
It appears that it was the custom or rule of this company— 
as, in fact, it is of most insurance companies—to reinstate the 
insured within thirty days after the policy has become for- 
feited upon application of the insured, payment of the pre- 
mium, and a health certificate properly signed as required by 
the rules of the company. On January 25, 1896, the manager 
of defendant wrote to deceased, informing ‘him that his pre- 
mium, $22.73, was due January 21st, and asking him to remit 
the amount, with the health certificate properly signed. In 
this letter deceased was urged to remit the amount at once 
and sign and return the health certificate, a copy of which 
was inclosed in the letter. In answer to the above letter, de- 
ceased wrote, on January 27th, acknowledging the receipt, 
and stating that he would remit the amount in a few days. 
On February 4th plaintiff wrote to defendant, asking about 
the payment of the premium, stating that she wanted to at- 
tend to it if her husband had not done so, as he was very care- 
less. This ietter was promptly answered by defendant’s 





6 Supreme Court of California. [Jan., 


manager, February 5th, in which the amount of the premium 
was stated, $22.73, that it was due January 21st, and had not 
been paid. In this letter the following language was used:— 

According to the conditions of the contract, he has thirty 
days after due date in which to.pay, provided he can sign a 
health certificate, a blank of which we inclose. In remit- 
ting the premium, kindly return this health certificate, 
signed by your husband, and having it witnessed. Yours, 
very truly, G. C. Pratt, Manager. Send. postoffice order. 
Not having received the premium nor the health certificate, 

the defendant’s manager again wrote to plaintiff on February 
14th, and in this letter said :— 

The premium on your husband’s policy, No. 50,386, of $22.- 
73, was due January 21st, and has not been paid, and if not 
paid before the 2ist inst. we cannot receive it. We have 
already sent you health certificate, and trust you will give 
this your immediate attention. 

On February 17th deceased sent a Wells-Fargo money order — 
for $22.75, inclosed in a letter, but he did not send the health 
certificate. The manager of defendant thereupon, on Febru- 
ary 18th, again wrote to deceased, acknowledging the receipt 
of the money order, and in the letter said :— 

Kefore we can send you the regular receipt, it will be 
necessary for you to sign and return the inclosed health 
certificate, having it witnessed. Where a premium is over- 
due, the company always requires this blank filled out be- 
fore the premium can be accepted. 

In this letter another blank health certificate was inclosed. 
To this letter no reply was received and no health certificate 
ever sent to defendant. On February 19th John Nielsen died, 
and after hearing of his death the $22.75 was returned. At 
the time he died the money order had not been cashed, nor 
had it been at the time of the trial. 

We do not think the above evidence sufficient to show any 
waiver by defendant. It had stated over and over again the 
conditions upon which the insured could be reinstated. The 
premium must have been paid and a health certificate sent to 
defendant within the thirty days. The deceased had been 
notified before the premium was due, and had failed to pay. 
The policy was thereupon, according to its terms, dead, but 
defendant allowed the usual thirty days’ grace, and urged 
deceased to avail himself of it by complying with the rule as 
to payment and furnishing a health certificate. The money 
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for the payment was finally sent, but ne health certificate. 
We have no power to say that the health certificate could be 
dispensed with. It certainly is a reasonable and fair rule to 
allow the insured thirty days after having forfeited his policy 
in which to reinstate himself by paying up and showing that 
his health is good at the time he applies to be reinstated. It 
may be that in this case no such certificate could have been 
furnished, but, be that as it may, we hold that it was neces- 
sary for deceased, under the circumstances, to have furnished 
the certificate. The facts herein narrated and in this record 
show no waiver. If the health certificate had been furnished, 
and the premium received by the company, within the thirty 
days, the forfeiture would have been waived. But in this 
case the premium was not accepted by the company. True, it 
was sent, but immediately the defendant wrote insisting upon 
the health certificate. It never, by word or act, showed any 
intention to reinstate deceased without the health certificate. 
To hold that the mere receipt of the money order, under the 
circumstances, was a waiver, would be an innovation in the 
established rules of law applicable to insurance. 

In regard to the second count, it is claimed that, under the 
laws of New York, the deceased should have been notified at 
least fifteen, and not more than forty-five, days before the 
premium became payable. Defendant proved by the witness, 
Milair, that on December 20, 1895, he prepared a notice in 
writing, stating the number of the policy, the amount of the 
premium, the place where it should be paid, and the person to 
whom it was payable; that said notice was addressed to John 
Nielsen, at St. Helena, Cal.; that “said notice was inclosed 
in a securely-closed envelope, and the postage thereon was 
paid by the corporation, the Provident Savings Life Assur- 
ance Society, and such notice, so addressed and inclosed in 
such envelope, the postage prepaid thereon, was deposited by 
me in the general postoffice in the city of New York. on the 
20th day of December, 1895.” This notice complied with all 
the statutory requirements. 

The plaintiff argues in support of the third count that, un- 
der the laws of New York, there was a sum exceeding $5 in 
the reserve fund, which belonged to deceased, and this 
amount was more than sufficient to purchase temporary insur- 
ance from January 21, 1896, up to the date of death. The 
statute of New York claimed to be applicable is as follows:— 





See eee NE 


eases 


Sex 


Supreme Court of California. [Jan., 


Whenever any policy of life insurance hereafter issued by 
any company organized or incorporated under the laws of 
this State, after being in force three full years, shall, by its 
terms lapse, or become forfeited, for the nonpayment of any 
premium, or of any note given for a premium, or loan made 
in cash on the policy as security, or of any interest on such 
note or loan, unless the provisions of this act are specifically 
waived in the application, and notice of such waiver written 
or printed in red ink on the margin of the face of the policy 
when issued, the reserve on such policy, including dividend 
additions calculated at the date of the failure to make any 
of the payments above described, according to the American 
Experience Table of Mortality, and with interest at the rate 
of 44 per cent per annum, after deducting any indebtedness 
of the insured on account of any semi-annual or quarterly 
premium then due, and any loan made in cash on such 
policy, evidence of which is acknowledged by the insured in 
writing, shall, on demand made, with surrender of the 
policy within six months after such lapse, be taken as a 
single premium of life insurance at the published rates of 

’ the company at the time the policy was issued, and shall be 
applied as shall have been agreed in the application and 
policy, either to continue the insurance of the policy in 
force, at its full amount, so long as such single premium 
will purchase temporary insurance for that amount at the 
age of the insured at the time of lapse, or to purchase, upon 
the same life, at the same age, paid-up insurance, payable 
at the same time and under the same conditions, except as 
to payment of premiums, as the original policy. 


It will be observed that the statute is, in many respects, 
similar to section 450 of our Civil Code. 

We do not deem it necessary to decide the much-discussed 
question, as to whether or not the policy in this case is a 
regular life policy, or a policy for one year only, being re- 
newed each time the annual premium is paid. Nor is it neces- 
sary to decide the meaning of “ reserve fund,” nor the ques- 
tion as to whether or not there was sufficient in the “ reserve 
fund ” to carry temporary insurance from the 21st of January, 
1896, to the death of deceased. The policy was a contract, 
and is to be governed by the same rules that apply to all con- 
tracts. It had its inception in the issue of the policy, and 
was a complete and entire contract for the payment of $2,500 
within sixty days after satisfactory proofs of the death of the 
insured, provided such death should occur on or before the 
2ist day of January, 1894. By the payment of the annual 
premiums, the extensions of the policy were carried to the 
21st day of January, 1896. The policy then read, with the ex. 
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tensions, that, in consideration of the third annual premium, 
the defendant would pay $2,500 upon the death of deceased, 
provided such death should occur on or before January 21, 
1896. While the law abhors a forfeiture of a policy of insur- 
ance upon technical grounds, it will not keep it alive after it 
has expired by its express terms. Parties to an insurance 
contract ‘have the right to agree upon and insert lawful condi- 
tions, stipulations, and limitations in order to protect their 
respective interests, and these conditions and limitations, 
when made, must be construed and enforced, like all other 
contracts, according to the expressed understanding of the 
parties making them. It is not for the courts to dispense with 
such limitations and conditions, nor by judicial legislation to 
insert a different contract from that deliberately made by the 
parties. If, then, it be conceded that by the payment of the 
annual premiums the insurance contract was continued in the 
same manner as any regular life policy, and that on January 
21, 1896, there was, in the surplus or reserve, sufficient due the 
insured to have paid for temporary insurance until his death, 
it by no means follows that by the terms of the contract, or 
of the statute, when read into it, the policy was renewed as a 
temporary policy after it expired. The statute says:— 

Shall on demand, with surrender of the policy within six 
months after such lapse, * * * be applied as shall have 
been agreed in the application and policy, either to con- 
tinue the insurance of the policy in force at its full amount, 
so long as such single premium will purchase temporary 


insurance for that amount, * * * or to purchase, upon 
the same life, * * * paid-up insurance. 


By this statute, the insured, while living, is given the option, 
upon surrender of the policy to purchase “upon the same 
life,” either temporary insurance or paid-up insurance. There 
are no words in the statute that will bear the interpretation 
that the law continues the insurance in any manner, without 
act of the parties. Because the insured forfeited his policy, 
or, in other words, neglected and refused to take out another 
annual policy, the law does not say that he shall be deemed 
.temporarily insured for such time as the reserve fund would 
have carried his insurance. If the insured had $5.10, or any 
other amount, in the reserve fund, for which he made no ap- 
plication during his life, it does not follow that upon his death 
his beneficiary in a policy that had expired can recover $2,500 
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upon a contract that was never made. <A law that would bear 
such construction would be uncertain, unjust, and lead to 
serious results. In case of death, months after a policy had 
lapsed, it might be claimed that the policy was continued be- 
cause the company, upon an investigation and accounting, 
according to the tables of mortality and the insurance rates, 
had sufficient funds, which the insured had overpaid, to have 
continued the policy. In such case the question as to whether 
or not the deceased was insured would depend, not upon the 
terms of the contract, but upon an accounting and investiga- 
tion, which in many cases would involve figures covering years 
of business. In this case the insured was charged the rate of 
$17.48 per thousand for his annual insurance, while the charge 
of regular life insurance at the age of forty-one—the age of 
the insured when his first policy was taken out—in a regular 
life company, according to the American Experience Table of 
Mortality, would have been $33.40 per thousand. The policy 
was, therefore, issued upon the basis of annual insurance at 
the age of the insured at the time he took out the policy. 
This is evident, not only from the proofs as to the charge of 
regular life companies, but from the clause in the policy that 
the renewal premiums shall be “ in accordance with the sched- 
ule rates.” A table of such schedule rates is annexed to the 
policy, giving the annual premium per thousand, at the age of 
forty-one, $17.48; at the age of forty-two, $17.80; and on a 
gradual increasing scale up to the age of sixty, when it is 
$41.50. The policy provided that, after deducting the expense 
charge of $4 per thousand, the company would divide the 
residue as follows :— 
Such amount as shall be required for this 'policy’s share 
of the death losses will be appropriated as a death fund, to 


be used solely in payment of death claims. The remainder 
will be retained as a guaranty fund. , 


As the yearly premium of deceased was not increased, it 
may well be inferred that the difference in cost of his insur- 
ance in the second and third years was made up by a charge 
against the guaranty fund. This view is further ‘confirmed by 
the words of the statute, which say (speaking of the reserve), 
“ shall be applied as shall have been agreed in the application 
and policy, either to continue the insurance,” eté. 

In the policy there is no agreement as to the application of 
the reserve fund to continue the insurance in any manner 
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until after the payment of five annual premiums. The agree- 
ment is that the surplus shall be retained as a “ guaranty 
fund,” to be “ used toward offsetting any increase in the pre- 
miums on this policy from year to year.” Then follows a pro- 
vision that after five full years’ premiums have been paid, if 
the policy shall be terminated by nonpayment of premiums, 
80 per cent of the guaranty fund will be applied to extend the 
insurance, provided application be made while the policy is in 
full force and effect. The interpretation we have given to the 
statute is not without authority. In the case of Blake vs. 
Insurance Co. (123 Cal., 473) the insured died without having 
paid the premium, and without having furnished the health 
certificate. The policy contained a stipulation that, although 
failure to pay an annual premium when due would cancel a 
policy, still, after three full annual payments, the company 

guaranties, 

(1) without any action on the part of the insured, a paid-up 
policy for one thousand and eighty dollars; (2) upon sur- 
render of his policy within two months, a cash value of five 
hundred and thirty dollars and twenty cents; (3) upon ap- 
plication within two months, to give extended insurance for 
the full amount of this policy for three years two hundred 
and fifty-eight days. 

The court in the opinion said: ‘“ Necessarily these were 
alternative propositions. Dr. Blake took neither, as, no 
doubt, his fixed intention was to have his policy renewed.” In 
Knapp vs. Insurance Co. (117 U. S., 412) the policy contained a 
clause that, after the payment of two annual premiums, then, 
upon default in the payment of a premium, the insured should 
have the right to four-fifths of the net value of the policy, ac- 
cording to the combined experience or actuaries’ rate of mor- 
tality, as a net single premium for temporary insurance, or, 
at ‘his option, a paid-up policy for the full amount of the pre- 
mium paid. The court in the opinion said: “ But the pro- 
viso does not say that, upon a failure to surrender the original 
policy and to-apply for a paid-up policy, the original policy 
shall stand good for a temporary insurance, but that it ‘ shall 
be void and of no effect’ * * * Taking the whole clause 
together, it is clear that the assured is to have the benefit of 
that sum in one of two ways, at her election, and that election 
must be made within a certain time. As that time expired 
without any election, or any excuse for not making one, the 
forfeiture became complete, under the express provisions of 
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the policy, and the circuit court rightly held that the action 
could not be maintained.” In Insurance Co. vs. Barbour (92 
Ky., 430) the policy provided that, if default be made in the 
payment of any premium after two annual premiums shall 
have been paid, “It will issue a paid-up, nonparticipating 
policy for as many tenth parts of the original sum insured as 
there shall have been annual premiums so paid, provided this 
policy be then freed from all indebtedness to the company, 
and provided, also, that written application be made therefor, 
and this policy, and all interest thereon, be surrendered in the 
lifetime of the insured, and within six months of the date of 
such default.” It was held that the insured was not entitled 
to the paid-up policy unless he complied with the conditions 
in the original policy. In this opinion it is said: “It is not 
a case where the policy ceased pro tanto, and a portion of the 
insurance remained in force, but the entire policy determined. 
It had no value after a default in the payment of a premium. 
It is, however, provided that, inasmuch as the insured has 
made a certain number of payments, he shall, provided he 
does certain things, be entitled to a paid-up, nonparticipating 
policy for a certain sum. A new right is given to him, pro- 
vided he does certain things. They are conditions precedent 
to the vesting of the right. It does not accrue until they are 
done.” See, also, Stayner vs. Society, 49 N. Y. Supp., 380; 
Thorensen vs. Association (Minn.), 71 N. W., 669. 

We are cited to two cases which it is claimed support a con- 
trary view. We have carefully examined them, and, while we 
do not agree to all that is said in the opinions, we do not 
think they directly conflict with the views herein given. In 
Wheeler vs. Insurance Co. (82 N. Y., 553) the policy provided 
that if, after the payment of two or more annual premiums, 
the policy shall cease and determine, by reason of default in 
the payment of any premium, then 

This company will grant a “ paid-up policy” (payable as 
above) for such amount as the then present value of this 
policy will purchase as a single premium, provided that this 
policy shall be transmitted to, and renewed by, this com- 
pany, and application made for such paid-up policy within 
one year after default in the payment of premium herein 
shall first be made. 

The complaint alleged that the policy was transmitted to, 
and received by, the company, and application made, but the 
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company refused to issue a paid-up policy, as it had agreed to 
do. The remarks of the court were made in passing upon the 
demurrer, and it simply held that the complaint stated a 
cause of action. In Dorr vs. Insurance Co. (67 Me., 439) the 
policy provided that, if default be made in the payment of pre- 
miums after two or more annual payments, then, upon sur- 
render of the policy within twelve months, a 
New policy will be issued * * * for two-twentieths of 
the sum originally insured; if for three years, for three- 
twentieths; in the same proportion for any number of pay- 
ments. 


Here was an express agreement to issue a new policy for a 
certain proportionate amount. The agreement was a part of 
the contract of insurance, and the insured had as much right 
upon default to the pro rata insurance as he had to rely upon 
the policy while in force. In the opinion the court used this 
language: “ Dorr, then, up to June 29, 1874, was insured for 
the full amount specified in his policy. After that date to 
the time of his death, on March 4, 1875, ‘he was insured for a 
‘part of the sum insured proportionate with the annual pay- 
ments made.’ ” 

The court, at the request of plaintiff, instructed the jury as 
follows: “The plaintiff alleges in her complaint that on 
_ January 21, 1896, the date when, according to the terms of the 
policy sued on, the seventh semi-annual premium thereon be- 
came due, there was a reserve on said policy of not less than 
five dollars, calculated as provided in said statute, and that 
said sum, taken as a single premium of life insurance at the 
published rates of the defendant at the time said policy was 
issued, was more than sufficient to purchase temporary insur- 
ance in the sum of twenty-five hundred dollars for the period 
of one month upon the life of John Nielsen at his age, on said 
21st day of January, 1896. This is a question of fact, which 
it is your province to determine, and, if from the evidence you 
find these allegations of the complaint to be true, you should 
bring in a verdict for the plaintiff for the said sum of twenty- 
five hundred dollars, with interest thereon at the rate of 7 
per cent per annum from February 19, 1896, the date of said 
John Nielsen’s death.” The giving of the instruction was 
error. It was given upon the theory that, if there was a re- 
serve sufficient to purchase temporary insurance, it was 
deemed to have been purchased. We have already endeay- 
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ored to show that such is not the law. The instruction sub- 
mitted to the jury, as a question of fact to be by them deter- 
mined, whether or not “ there was a reserve on said policy of 
not less than five dollars, calculated as provided in said stat- 
ute.” The substance of the statute of New York ‘had been 
given to 'the jury, and the jury were directed to determine the 
fact as to whether or not there was a reserve calculated as 
provided in the statute. This instruction demonstrates the 
difficulties that would arise by the construction given by the 
court to the statute. Ifa jury are to determine as a question 
of fact certain calculations according to a statute, and upon 
their determination the question is to be finally determined as 
to whether or not a policy of insurance has expired or was 
continued in force, it seems that the business of insurance 
would be upon a very uncertain basis. No one would know, 
until the question was submitted to a jury upon the policy 
experience tables of mortality and the statute, as to whether 
or not a policy was continued in force. 

It follows from what has been said that the judgment and 
order should be reversed. 

We concur: Chipman, C.; Hayes, C. 

Per Curiam. 

For the reasons given in the foregoing opinion, the judgment 

and order are reversed. 





Franklin Fire Ins. Co. vs. Bradford. 


SUPREME COURT OF PENNSYLVANIA. 


FRANKLIN FIRE INS. CoO. 
v8. 


BRADFORD.* 


The local agent of a company with power to issue policies, employed a sub- 
agent who was accustomed to solicit policies, fix rates, collect premiums, 
fill policy blanks, and render reports to the company in the name of the 
agent. The subagent issued a policy on a prohibited risk, countersigned 
the name of the agent, and did not report the risk, though he placed the 
premium in bank to the credit of the agent. 


Held, That the agent was liable to the company for the loss which it was 
compelled to pay on the risk. The act of the subagent, vested with such 
general authority was the act of the agent, regardless of whether he was 
authorized to countersign policies, or to issue this particular policy by 
the agent or not. 


Appeal from Court of Common Pleas, Beaver County. 


Henry Hicz, Winrrep S. Moorz, Atrrep S. Moorz, and AGNEw 
Hics, for Appellant. 
Joun N. Bucwanan and Wm. A. McConnet, for Appellee. 


Dean, J. 

The defendant, Thomas Bradford, was a duly-appointed 
agent of the Franklin Fire Insurance Company at New 
Brighton, Pa., with authority to effect insurance, countersign, 
issue, and renew policies signed by the president and attested 
by the secretary at the office of the company in Philadelphia, 
to fix premium rates, receive money, and in general to attend 
to all the business of the company at New Brighton and the 
neighboring region, subject, however, to the rules, regulations, 
and such instructions as might, from time to time, be given 
him by the general officers of the company. The appointment 
was made in 1887, and Bradford continued to act under it 
until January 1, 1897. By their terms policies had no force 
until countersigned by Bradford, the local agent. During his 
agency Bradford employed a subagent,—one Hoyt,—who was 
given by him general charge of Bradford’s insurance business, 
and had access to all documents and blank policies, and was 
an occupant of his office in New Brighton. As such subagent 
for Bradford, he solicited policies, fixed rates, collected pre- 

* Decision rendered, Nov. 8. 1901. 
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miums, and filled blanks in policies, made daily reports to the 
company, and signed Bradford’s name to them. A short time 
before July 1, 1896, J. and E. Mayer, owners of a pottery at 
Beaver Falls, wrote to Bradford, asking to renew insurance 
of $15,000, which Bradford had before that taken on their pot- 
tery for one year in the Franklin and other companies, of 
which he was also agent, which policies were about to expire. 
In response to the letter, Hoyt went to the place of business 
of the pottery company, and delivered to the company policies 
aggregating $15,000, to run for one year, to take the place of 
those about to expire. Among the renewal policies was one 
for $2,000 in the Franklin Company, this appellant. The 
policy was signed by the president and attested by the secre- 
tary. It was also countersigned with the name of Thomas 
Bradford, agent. The total premiums on the whole $15,000 
were paid by one check in the sum of $225 drawn by the 
Mayers and the pottery company, and payable to the order of 
Thomas Bradford. This check was deposited to the general 
account of Bradford in the National Bank of New Brighton. 
The amount of premium paid on this policy was $30. On the 
21st of October following, within the year, the pottery was 
destroyed by fire, and the insurance company ‘had to pay its 
share of the loss,—the $2,000 covered by the policy. It will 
be noticed that the policy was delivered by Hoyt to the in- 
sured on the Ist of July, 1896, but before that date the insur- 
ance company, through its general State agents, had notified 
Bradford to issue no policies on the pottery, such property not 
being considered a satisfactory risk. While daily reports of 
the business had been made to the company by Bradford, no 
report was made of this risk. Bradford’s name had been 
countersigned on the policy by Hoyt as if Bradford himself 
had written it, but without express authority from him, and 
without his actual knowledge. We may remark here that, 
while the evidence shows there was no express authority to 
Hoyt by Bradford to sign Bradford’s name to the policy, there 
was evidence from which such authority might have been in- 
ferred; but this is not material, in the view we take of the 
question. We assume that Hoyt had no such authority. But 
the evidence fails to show, as argued, that Hoyt committed a 
criminal act—that is, a forgery—when he affixed Bradford’s 
name. “ Forgery is the fraudulent making of a writing to the 
prejudice of another’s right.” Evidence of the fraudulent in- 
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tent is here almost wholly lacking. Hoyt earned the pre- 
mium, and the insured paid it over to Bradford, into whose 
account it entered, and he received the commission. Hoyt 
appropriated not one cent to his own use; nor does the evi- 
dence show that he benefited in the remotest degree by the 
act. There is no evidence indicating a fraudulent intent. 
After paying the loss, the company brought this suit against 
Bradford to recover the amount paid, averring as a cause of 
action that their payment was occasioned by reason of Brad- 
ford’s malfeasance and neglect of duty. The learned judge of 
the court below, after hearing the evidence, directed a verdict 
for defendant on the grounds that Bradford had no knowledge 
of the delivery of the policy by Hoyt, nor any knowledge of 
the payment by the pottery company of the premium. From 
judgment entered on this verdict, plaintiff now appeals, as- 
signing for error the peremptory instruction of the court. 

That Hoyt was the authorized agent of Bradford, the prin- 
cipal agent, is not questioned. This being the fact, the insur- 
ance company at once invokes the application of the rule: 
“The principal is responsible civiliter to third persons for the 
acts, even the tortious acts, of his agent, if done in the course 
of the agent’s employment, although the principal did not 
authorize the acts, or, indeed, may have forbidden them:” 
Railroad Co. vs. Derby (14 How., 468); Hower vs. Ulrich (156 
Pa., 412); Brunner vs. Telegraph Co. (151 Pa., 447), and many 
other cases. How does the court below relieve the defendant 
from the application of the rule? It answers: (1) Bradford 
had no knowledge of the delivery of the policy. (2) He had 
no knowledge that Hoyt received the premium, and deposited 
the same in the bank to his (Bradford’s) account. 

That the policy, when delivered, fixed the liability of the 
company, cannot be doubted. In fact, that liability was ju- 
dicially decided by the common pleas, and the company had to 
pay. True, Bradford was not a party defendant to that suit, 
and is not concluded by that judgment, but he is a party to 
this one, in which all the evidence has been heard, and we are 
constrained to hold that, if the same evidence had been pre- 
sented then, the judgment would have been the same. We 
turn, then, to inquire if the reasons given by the learned judge 
are sufficient to sustain the judgment. Assume the fact that 
Bradford had no specific knowledge of the delivery of this par- 


ticular policy; but Hoyt was his agent for that very purpose. 
VoL, XXXI.—2. 
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He had access to the blanks in the office, and had Bradford’s 
authority to deliver them. He was not the agent of the com- 
pany, and had no authority from it. All his authority was 
derived from Bradford, and by reason of Bradford’s authority 
the company was compelled to pay. What one does by an- 
other he does by himself. Hoyt, having general authority to 
take the blanks from the office, fill them up, and deliver them, 
made the act that of Bradford. It does not follow that, to be 
his act, he must have handed this particular blank to Hoyt, 
and have directed ‘him to fill it up for the pottery company. 
Hoyt’s general authority to fill up particular policies and re- 
ceive the premiums would cover this particular act. The pot- 
tery company wrote to Bradford, asking for the insurance. 
In response, Hoyt took from the office the blank, filled it up, 
and delivered it. ‘As to Bradford, it must be conclusively 
presumed that he knew that Hoyt did just what he gave him 
opportunity and power to do. The principal who has con- 
ferred general power on an agent cannot escape answerability 
for a particular act of the agent within the scope of the gen- 
eral power. If the business was large, and the distinct acts 
necessary to its transaction were numerous, it would be un- 
reasonable to assume that the principal would have specific 
knowledge of each particular act. But this fact does not 
shield the principal. It only suggests extreme care in the 
selection of his agent. We hold that Bradford legally had 
knowledge of ‘the act he gave his agent authority to perform. 

Second. The court holds that Bradford had no knowledge 
that any premium had been paid to Hoyt, and credited to his 
account. The fact that the premium had been paid is import- 
ant only in fixing the liability of the insurance company. A 
condition precedent to recovery is the payment by the insured 
of the premium. Bradford avers that Hoyt alone received 
the premium, and deposited it to his (Bradford’s) credit in the 
bank; that he had no knowledge of the fact. Here, again, 
knowledge must be conclusively presumed on ‘his part. It is 
highly probable that among a large number of items to his 
credit in the bank he had no specific knowledge of this par- 
ticular item, and he could probably say the same of most of 
the others. Depositors having large bank accounts generally 
send their agents or messengers with the funds in the shape 
of bills, checks, or drafts to make the deposits, and have little 
knowledge of the particular items. Here Hoyt made this de- 
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posit, with many others, to the credit of Bradford. Bradford 
had a right to know just what they were. He could, by a 
mere examination of his own account, have known whence 
came every dollar. No other had such right. If he chose not 
to exercise ‘his right, to remain in ignorance, still the law will 
impute to him knowledge of how he became the owner of the 
money which stood in his name in the bank. It must be 
borne in mind that this is not a criminal prosecution, where 
knowledge might be an important element as showing intent, 
but is a civil suit for damages occasioned by neglect of an 
agent to obey the instructions of his principal. The evidence 
shows conclusively that Bradford flatly disobeyed the instruc- 
tions of the fire insurance company not to insure the pottery, 
and that by reason of this disobedience the company had to 
pay. In its most favorable aspect for defendant, he comes 
under the rule “ that, where one of two innocent persons must 
suffer from the wrongful act of a third, the loss should be 
borne by him who put the wrongdoer in a position of trust and 
confidence, and thus enabled him to perpetrate the wrong.” 

The judgment is reversed, and venire facias de novo 
awarded. 
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SUPREME COURT OF RHODE ISLAND. 


PHETTEPLACE et At. 
v8. 


BRITISH & FOREIGN MARINE INS. CO." 


A marine policy covered shipments of oil from foreign ports to Philadelphia 
or Boston or “‘ via port or ports, and at and thence to Providence, with 
privilege of trausshipment, including risk of craft from ship or vessel; 
such craft to be considered a separate risk.” Also, ‘‘ leakage amounting 
to 5 per cent on each barrel over ordinary leakage, which is agreed to be 
2 per cent.” It was ‘‘ not liable for particular average, nor for leakage un- 
less occasioned by stranding or collision.” ‘The perils assumed were ‘of 
the seas, fires, pirates, and all other perils and losses or misfortunes to 
the detriment of the said goods.” 


Held, That the intent of the parties to limit the risks to marine perils or ex- 
tend it to others, and as to what leakage was covered, was not free from 
ambiguity and parol evidence to show it was admissible. 


Held, That where the intent was thus shown to cover leakage, no matter 
from what cause, it was unnecessary to show stranding or collision. 


Held, That the transportation could be overland from Philadelphia or Boston 
to Providence, hence the policy was liable for leakage during such trans- 
port. 


Held, That where similar losses had previously been paid without objection, 
notice of refusal to pay, not given until upon the trial, was too late. 


Held, That no liability for leakage attaches until it has reached 7 per cent, 
but if in excess of this sum the policy is liable for the entire leakage. 


The following is the opinion of the trial court ( Roarrs, J.) :-— 
“The plaintiffs, who are copartners under the firm name of 
the Phetteplace Olive-Oil Importing Company, bring this ac- 
tion to recover for loss by leakage on several cargoes of oil 
shipped from Marseilles and other Mediterranean ports to 
them at Providence, R. I. I find the facts to be: That the 
plaintiffs obtained insurance from the defendant, through the 
latter’s agents in Providence, Starkweather & Shepley, by 
policy dated December 28, 1893, which was in form an ordi- 
nary marine policy, with some additions written in; that said 
policy, after giving the name of the defendant company, con- 
tinued in this wise (the written words of the quotation being 
underscored, while the printed words are not—writing in ital- 
ies); viz.:— 
Phetleplace Olive-Oil Co., on account of whom it may concern. To 


cover all shipments of olive oil consigned to them direct or to order, or 
to bankers, if designed for the control of the insured. In case of loss, 


* Decision rendered, May 17, 1901. 
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to be paid in funds current in the United States to Brown Broth- 
ers & Co., or as interest may appear. Do make insurance, and cause 
to be insured, lost or not lost, at and from port or ports in the Medi- 
terranean Sea to New York “*/,, Philadelphia ™/,. Boston, direct, or 
via port or ports, and at and thence to Providence “/,. Boston ™/ 
Philadelphia, with privilege of transshipment (including risk of craft 
to and from the ship or vessel, each craft to be considered a sep- 
arate risk) on olive oil ; to cover leakage amounting to 5 per cent on 
each barrel over ordinary leakage, which is agreed to be 2 per cent. It 
is understuod and agreed that any claims under the leakage clause are 
not payable to Bruwn Brothers, but direct to the assured, upon all kinds 
of lawful goods and merchandise laden or to be laden on board 
the good steamer or steamers, whereof is master, 
Ete. That said policy was continuous until discontinued, and 
either party could discontinue on giving thirty days’ written 
notice to the other party. That the premium named in the 
policy, by indorsement on the back, was eighty cents per hun- 
dred dollars insured, but it nowhere appeared on the policy 
whether this was an extraordinary or increased premium over 
and above what was ordinarily charged for marine insurance, 
and the policy provided that premiums were payable monthly 
in advance. That among the numerous provisions contained 
in the policy there was, under the title ‘Memorandun,’ the fol- 
lowing :— 
Not liable for particular average on molasses or other 
liquids, nor for breakage of merchandise unless occasioned 
by stranding or collision with another vessel. 


“That one of the printed provisions in said policy was the 
following; viz.: 

Touching the adventures and perils which the said insur- 
ance company is contented to bear and takes upon itself in 
this voyage, they are of the seas, fires, pirates, * * * and 
all the other perils, losses, or misfortunes that have or shall 
come to the hurt, detriment, or damage of the said goods or 
merchandise, or any part thereof. 


“That several cargoes of olive oil covered by said policy 
were shipped from Marseilles and Naples, on the Mediterra- 
nean Sea, to the plaintiffs, on which the leakage amounted to 
more than 7 per cent. That all of said oil was shipped by 
steamer to New York, Philadelphia or Boston. That some of 
said oil was forwarded from said American ports to Provi- 
dence by rail, but how much thereof was so forwarded by rail 
did not appear in evidence. That said oil was shipped in good 
order at the Mediterranean ports, and that, when it arrived in 
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Providence, examination showed that more than 7 per cent 
had leaked out, but where or on what part of the trip, or 
whether on sea or land, such leakage occurred, the proof did 
not show; neither did it show that the leakage was occasioned 
by stranding or collision with another vessel, or how it was 
occasioned. That one of the printed clauses of the policy was 
as follows; viz.:— 

Proofs of loss and all bills of expenses must be approved 
by the agents of the company, if there be one at or near the 
place where the loss occurs or the expenses are incurred, 
or, if there be none in the vicinity, by the correspondent of 
the National Board of Marine Underwriters; and such agent 
or correspondent must be represented on all surveys. 


“That when a cargo arrived here, and there was a leakage, 
the plaintiffs would notify defendant’s agents here that there 
was such a loss, and ask them to send an inspector, if they 
desired; and then the plaintiffs personally weighed the leak- 
ing packages, and deducted the weight from the real weight, 
as shown by the invoice by which the plaintiffs had bought; 
the balance being the amount of loss, and being computed at 
the price of the oil at the point of shipment. That that was 
the only proof of loss furnished. That said defendant’s agents 
made no objection thereto, but paid several losses arising from 
leakage under this policy upon the statements as made up by 
the plaintiffs. That parol evidence was offered by the plain- 
tiffs, against the objection of the defendant, which was ad- 
mitted de bene, as to the conversations between the plaintiffs 
and the defendant’s agents, of the nature of the insurance de- 
sired, at the time of taking out the policy. Also that the rate 
of premium charged was a largely increased rate over the 
ordinary rate. That the defendant paid several losses under 
this policy. That expert evidence was admitted showing that 
this form of leakage clause was qualified insurance, and that 
it was customary in the trade for insurance companies to pay 
such leakage. 

“The questions in this case all arise in regard to leakage, 
and the construction of the policy relating thereto is, there- 
fore, all-important. Leakage of liquids, especially on a long 
voyage, may result from various causes. It may result 
from strictly maritime causes, as from stranding, collision, 
etc.; or it may result, without any injury to the ship or cargo, 
from strictly maritime causes, as by rough weather, causing 
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the ship to pitch or roll, thereby causing the barrels or cases 
containing the liquid to leak; or it may result from the proper 
vice of the subject-matter, so that ‘ ordinary leakage’ has be- 
come a well-known term. It is impossible, in very many cases, 
to determine just the cause of leakage; but it is a substantial 
loss, the risk of which some shippers do not care to assume, 
and so seek protection from insurance companies not only for 
leakage arising from known strictly maritime causes, but also 
from any cause, except of course, from the misconduct of the 
assured. Relying on the language of the policy, merely the 
reading of it would incline the court to the opinion that it was 
not alone a policy against marine risks, but it was also a policy 
against loss by leakage, from whatever cause arising, provided 
the leakage amounted to 7 per cent. The defendant contends 
that this case was a marine policy only, and that it can be 
treated only as a marine policy. There is nothing in law to 
prevent this being treated as covering other losses than those 
arising from marine perils, if the insurers have so agreed. 
Emerigon says, in the English translation of his work on in- 
surance (at page 312), ‘ Though the loss, says the ordinance, 
which happens through the proper vice of the subject, is not a 
maritime risk, properly called, still nothing prevents the in- 
surers from rendering themselves responsible by a special 
agreement.’ 

“At the trial the defendant’s counsel contended that the 
language of the policy was so clear, so free from ambiguity, 
that no doubt could arise as to this policy being against sea 
perils alone, and objected to parol evidence being admitted. 
The court admitted such evidence de bene, as throwing light 
upon the intent of the parties, and now formally rules in such 
evidence as admissible. Poland, J., in Lowry vs. Adams (22 
Vt., 160, 165),says: ‘For the purpose of ascertaining the intent 
of the parties in entering into any contract, courts will look at 
the situation of the parties making it, the subject-matter of 
the contract, the motives of the parties in entering inte it, and 
the object to be attained by it, and, even in cases where the 
contract is reduced to writing, will allow all these circum- 
stances to be shown by parol evidence if the intent of the 
parties, upon the face of the contract, is doubtful, or the 
language used by them will admit of more than one interpre- 
tation. * * * When, from the contract itself and all the 
surrounding circumstances, the true object and intent of the 
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parties has been ascertained, courts will enforce the contract 
according to that intent, unless there be found in the way 
some stubborn, inflexible rule of law, absolutely requiring a 
different determination.’ See, also, Shore vs. Wilson, 9 Clark 
& F., 355, 566; Nash vs. Towne, 5 Wall., 689, 18 L. Ed., 527; 
Macdonald vs. Longbottom, 1 El. & El., 977; Goodrich vs. 
Stevens, 5 Lans., 230; Donlin vs. Daegling, 80 I11., 608; Buck- 
master vs. Jacobs, 27 La. Ann., 626. The evidence shows 
clearly that the intention of the parties was to insure against 
leakage, if amounting to 7 per cent, from whatever cause aris- 
ing (except, of course, the misconduct of the insured), and that 
an increased premium was to be, and was, paid therefor; and 
hence it was not necessary for the plaintiffs to show that the 
leakage was occasioned by stranding or collision with another 
vessel. 

“The defendant contends that some of the oil in controversy 
was conveyed from some of the American ports where it was 
landed to Providence by rail, and that, inasmuch as it is not 
known where the leakage took place, it may not have been on 
a vessel at all, and that hence.it could not have been intended 
to be covered by this policy unless shown to have suffered on 
shipboard. That depends, however, altogether upon the con- 
tract and understanding between the parties, and the course 
of business. The distance between Naples and New York, 
Philadelphia, or Boston is between three thousand and four 
thousand miles, and between Marseilles and New York, Phila- 
delphia, or Boston is but a few hundred miles less, and must 
necessarily be accomplished by water, while the distance from 
Boston to Providence by land was but forty-three miles; the 
distance by water being several times as far, and over danger- 
ous waters, and there being no regular water line between the 
two places. So, also, the distance from Philadelphia to Provi- 
. dence is but a small percentage of the distance from Naples or 
Marseilles to Providence, and water carriage between Phila- 
delphia and Providence is comparatively uncommon; and all 
this must have been known to the defendant. The case at 
bar, so far as the overland transit is concerned, seems to me 
to be analogous to the case of Rodocanachi vs. Elliott (L. R., 
8 C. P., 649) in this: that in that case, as well as in this case, 
upon a marine policy, some overland transit was authorized. 

“Parol evidence as to how the parties had treated this 
policy and the risk covered by it—in other words, what con- 
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struction the parties themselves had put upon it,—was of- 
fered by the plaintiffs, and was admitted de bene; and as to 
such testimony, as well as to the other parol evidence offered 
at the trial, the court now rules it to have been admissible. In 
Davis vs. Shafer (C. C.) Philips, J., says: ‘Where the con-’ 
tract in question employs words or terms of doubtful or am- 
biguous meaning and application, the meaning and application 
given them by the parties to the contract, and acted on by 
them, should prevail over any technical, grammatical, or 
logical interpretation of the words and phrases. But where 
the contract is free from ambiguity, and “ its meaning is clear 
in the eye of the law,” such evidence is clearly incompetent.’ 
See, also, Railroad Co. vs. Trimble, 10 Wall., 367; Michael vs. 
Insurance Co., 17 Mo. App., 28, 26; Railroad Co. vs. Blackmar, 
44 Minn., 514, 518. 

“Tt is in evidence in this case that the defendant has paid 
losses for leakage under the policy under consideration upon 
like proofs, and made up in the same manner as were the 
proofs as to the losses it now refuses to pay. The defendant, 
having paid a number of losses under this policy, cannot now, 
in my opinion, without any notice until upon the trial that the 
procedure it had previously followed was unsatisfactory, re- 
fuse to pay further. 

“As to the amount of damage, it seems to me that the de- 
fendant is not liable to pay for leakage unless the leakage on 
each barrel on which leakage is claimed has amounted to 7 
per cent or upward; and, when it becomes liable at all, then it 
becomes liable for the whole leakage on such barrel, without 
deducting either 7 per cent or 2 per cent. The policy reads, 
‘To cover leakage amounting to 5 per cent on each barrel over 
ordinary leakage, which it is agreed to be 2 per cent.’ The 
policy does not say that ordinary leakage was to be first de- 
ducted, and only the extraordinary leakage paid for; but it 
seems to me to indicate that until 7 per cent leakage, or three 
and one-half times as much as ordinary leakage, has taken 
place, the defendant shall not be liable, but, when the 7 per 
cent leakage has occurred, then the defendant is to be liable 
for the whole leakage; otherwise, it would have been very 
easy, as in Indemnity Mut. Marine Assur. Co. of London vs. 
United Oil Co. (D. C.), to have stated ‘that one-half of 1 per 
cent of the quantity laden shall be first deducted as ordinary 
leakage, the excess of such one-half of 1 per cent to be consid 





26 Supreme Court of Rhode Island. [Jan., 


ered as extraordinary leakage, loss to be paid,’ etc. In the case 
at bar 2 per cent, instead of one-half of 1 per cent, was men- 
tioned as ordinary leakage. Both parties claim the last above- 
named case to favor their respective contentions as to the 
amount to be paid, and it is not entirely clear exactly what the 
judge intended. In the case of Donnell vs. Insurance Co. (2 
Sumn., 366, Fed Cas. No. 3,987), involving the construction of 
a clause in a marine policy that the underwriters should not 
‘be liable for any partial loss on other goods, or on the vessel 
and freight unless it amounts to 5 per cent,’ etc., Story, J. (at 
page 382), says: ‘All the commentators upon this article agree 
that, when the underwriters are liable at all under this clause, 
they are liable for the full amount of the average, without de- 
duction.’ Though the foregoing relates to average, and not to 
leakage, yet the limiting clause seems to be similar in char- 
acter to the one in question. The parties in the suit at bar 
have put their own construction as to the amount to be paid, 
by the defendant’s paying and the plaintiffs’ receiving the full 
amount of the leakage where such leakage was more than 7 
per cent, and that seems to me to be the proper construction. 

“The finding and decision of the court is that the defendant 
did promise in manner and form as the plaintiffs have declared 
against it, and damages are assessed in the sum of $1,064.24, 
with interest thereon from September 7, 1895, amounting to 
$347.75, making the sum of $1,411.99, for which last-mentioned 
sum the plaintiffs are entitled to judgment against the defend- 
ant, together with costs.” 


Marreson & Neatey, for Plaintiffs. 
Wison & Jenexes, for Defendant. 
Perr Curia. . 
The defendant’s petition for a new trial is denied, and judg- 
ment will be entered upon the decision of Mr. Justice Rogers, 
for the reasons assigned by him in said aueteion, which is 
adopted as the opinion of the court. 
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SUPREME JUDICIAL COURT OF MAINE. 


ARNOLD 
v8. 


CONNECTICUT MUT. LIFE INS. CO.* 


In an action upon a policy of life insurance, it appeared that the insured 
committed suicide. 

The policy stipulated, among other things, that the defendant company 
should not be liable, in the event of the self-destruction of the insured in 
any form, except upon proof that the same should be the direct result of 
disease or of accident occurring without the voluntary act of the insured; 
nor in case the death of the insured resulted from any disease produced 
by or resulting from the occasional or. habitual use of alcoholic or 
narcotic stimulants. 

The defendant pleaded, by brief statement, that the death of the insured was 
the direct result of self-destruction by him, and not of disease or accident 
occurring without his voluntary act; and that, if the self-destruction of 
the plaintiff’s intestate was the direct result of disease occurring without 
his voluntary act, such disease was procured by or resulted from the oc- 
casional or habitual use of alcoholic stimulants. 

Held, That the only questions for the jury are those arising under the fore- 
going stipulations and plea, all other facts necessary for the maintenance 
of the action being admitted ; also, that the verdict for the plaintiff is not 
manifestly wrong, and should therefore be sustained. 

The defendant company also claimed that the fact of insanity was not proved 
by the testimony in behalf of the plaintiff, and contended that the fact, 
which appeared in testimony, that during the period above named the 
deceased attended to his business as usual, and had an active interest in 
public affairs, established his sanity. 

Held, Whether the insured was insane, and whether his self-destruction was 
the direct result of such insanity, were questions for the jury. After a 
careful examination of the testimony, we cannot say that the jury erred 
in deciding these questions in favor of the plaintiff. The case does not 
show that he ever drank to excess, or ever became intoxicated. 


On motion from Supreme Judicial Court, Piscataquis 
County. 


H. Hupson and C. W. Hayzs, fur Plaintiff. 
C. F. Woovarp, for Defendant. 
Foater, J. 

Assumpsit upon a policy of insurance dated February 27, 
1886, issued by the defendant company upon the life of the 
plaintiff’s intestate, Eugene A. Arnold, who committed suicide 
on the 16th day of March, 1899. 

The verdict was for the plaintiff, and the defendant brings 
the case here upon a motion for new trial. 

*Decision rendered, June 26,1901. Official Sylisbus. 
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The policy stipulated, among other things, that the defend- 
ant company should not be liable in the event of the self-de- 
struction of the insured in any form, except upon proof that 
the same should be the direct result of disease or of accident 
occurring without the voluntary act of the insured; nor in 
case the death of the insured resulted from any disease pro- 
duced by or resulting from the occasional or habitual use of 
alcoholic or narcotic stimulants. 

The defendant pleaded, by brief statement, that the death 
of the insured was the direct result of self-destruction by him, 
and not of disease or accident occurring without his voluntary 
act, and that, if the self-destruction of the plaintiff’s intestate 
was the direct result of disease occurring without his volun- 
tary act, such disease was produced by or resulted from the 
occasional or habitual use of alcoholic stimulants. 

The only questions for the jury were those arising under 
the foregoing stipulations and plea, all other facts necessary 
for the maintenance of the action being admitted. 

The plaintiff contended that at the time of his death the in- 
sured was suffering from that form of insanity known as mel- 
ancholia, and that his self-destruction was the direct result of 
that disease. The defense denied the existence of such dis- 
ease. 

The presiding justice, among other instructions, to none of 
which exceptions are taken, instructed the jury that the bur- 
den of proving insanity by a preponderance of testimony was 
upon the plaintiff; and, further, that suicide of itself is no 
evidence of insanity, and that the fact that the insured took 
his own life should not be taken or treated as evidence that he 
was at the time insane. 

As tending to prove insanity, the plaintiff introduced testi- 
mony to the effect that the insured had a wife and two children 
of tender years; that his relations with his family had always 
been pleasant, and that he had‘no business or financial trou- 
bles; and also testimony tending to prove that for some few 
weeks next preceding his death the insured was melancholy, 
restless, nervous; was troubled with loss of sleep and loss of 
appetite; had the habit of starting up suddenly, of biting ‘his 
finger nails; was accustomed to immoderate laughter without 
known cause, and, in conversation, of going from one subject 
to another without apparent meaning. The plaintiff also in- 
troduced expert physicians, who-testified that, in their opinion, 
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the symptoms above stated indicated insanity. There was 
also testimony that the grandfather and two other relatives 
of the insured had been insane, and from these facts it was 
argued that the insured had an hereditary tendency to in- 
sanity. 

The defense claimed that the fact of insanity was not proved 
by the testimony in behalf of the plaintiff, and contended that 
the fact—which appeared in testimony—that during the 
period above named the deceased attended to his business as 
usual, and had an active interest in public affairs, established 
his sanity. 

Whether the insured was insane, and whether his self-de- 
struction was the direct result of such insanity, were ques- 
tions for the jury. After a careful examination of the testi- 
mony, we cannot say that the jury erred in deciding these 
questions in favor of the plaintiff. 

The defense contends that, even if the insured should be 
proved to have been insane at the time of his death, such in- 
sane condition resulted from his occasional or habitual use of 
alcoholic stimulants. The testimony relied upon in support of 
this position comes from the widow of the insured upon cross- 
examination. She testified that she was married to her hus- 
band in 1890; that she first discovered that her husband was 
accustomed to drink liquors about two years after their mar- 
riage; that “ he didn’t drink a great deal; once in a while, when 
he used to go off fishing and gunning; never did around home 
very much.” 

About three years before he died he was treated for about 
four weeks at the “ Keeley Cure,” and after such treatment 
abstained from the use of alcoholic liquors until about six 
months before his death, when he resumed the habit to some 
extent. The case does not show that he ever drank to excess, 
or ever became intoxicated. 

The defense offered the testimony of no witness tending to 
prove that the insured ever drank alcoholic stimulants at any 
time or on any occasion. We are of opinion that the jury were 
justified in finding for the plaintiff upon this branch of the 
case. Motion overruled. 





Supreme Judicial Court of Maine. 


SUPREME JUDICIAL COURT OF MAINE. 


BLACK 
v8. 


SECURITY MUT. LIFE ASS’N.* 


A person who acts as agent of an insurance company, in soliciting, receiving, 
and forwarding to the company applications for life insurance, during a 
period when he does not have the license required by Rev. St. c. 49, § 73, 
and amendments, cannot recover of the company the compensation for such 
services provided in the contract between him and the company. 


Exceptious from Supreme Judicial Court, Knox County. 


L. M. Sraprzs, for Plaintiff. 

R. I. Tompson, for Defendant. 

Wiswe 1, C. J. 

Action of assumpsit, upon an account annexed to the writ, 
to recover commissions upon premiums paid by various per- 
sons to the defendant on policies of life insurance issued by it, 
the applications for which were solicited, received, and for- 
warded to the defendant by the plaintiff under a written con- 
tract between the plaintiff and the defendant wherein the 
plaintiff was appointed an agent of the defendant “for the 
purpose of procuring and effecting applications for insurance,” 
and which provided for the compensation that was to be re- 
ceived by the plaintiff. 

At the trial the defendant, among other defenses, contended 
that some or all of the applications of these persons for insur- 
ance were solicited, received, and forwarded to the defendant 
at a time when the plaintiff had no license from the insurance 
commissioner of this State as provided by Rev. St., c. 49, § 73, 
and subsequent amendments, and that consequently the plain- 
tiff could not recover. The case shows that the plaintiff had 
no such license between July 1 and October 18, 1897. 

Thereupon the defendant’s counsel requested the presiding 
justice to instruct the jury that the plaintiff could not recover 
any commission upon the premiums paid to the company in 
cases where the applications for such insurance were solicited 
by the plaintiff during the period that he was without such a 

* Decision rendered, Jan. 31, 1901. Official Syllabus. 
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license. The requested instruction was applicable to the state 
of facts involved, because, although the policies may have 
been, in fact, issued after October 18, 1897, and during a period 
when the plaintiff had a license, it is clear that in more or less 
instances the plaintiff’s work in soliciting and receiving appli- 
cations for the policies was performed during the period that 
he was without a license. 

In order to give progress to the case, the presiding justice 
declined to give the requested instruction, but did instruct the 
jury “ that for any policy bearing date subsequent to the 18th 
of October the plaintiff is entitled to his commission from the 
company upon that risk, although he may ‘have solicited the 
insurance before that time and made himself liable to the 
penalty.” To this refusal to instruct, and to the instruction 
given, the defendant (the verdict being for the plaintiff) took 
exception. 

The statute above referred to, as last amended by chapter 
95, Pub. Laws 1895, after providing that the commissioner 
may issue a license to any person to act as an agent of a do- 
mestic insurance company, and to any resident of the State to 
act as agent of any foreign insurance company, which has re- 
ceived a license as provided by another section, and after fixing 
the fee that shall be received by the commissioner for each 
license, contains this language: “And if any person solicits, 
receives or forwards any risk or application for insurance to 
any company, without first receiving such license, or fraudu- 
lently assumes to be an agent and thus procures risks and re- 
ceives money for premiums, he forfeits not more than fifty 
dollars for each offense; but any policy issued on such appli- 
cation binds the company if otherwise valid.” 

Although this statute contains no express provision pre- 
venting a recovery for his services by one who acts as an 
agent of an insurance company without such license, and does 
not expressly provide that contracts for such services shall be 
void, it prohibits the performance of such services, without the 
license referred to, under the penalty therein provided. In 
Harding vs. Hagar (60 Me., 340),—a very similar case in prin- 
ciple,—this court said in its opinion: “It is too well settled 
to require the citation of authorities that no party can recover 
for acts or services done in direct contravention of an express 
statute, or for property so sold and delivered.” In Randall vs. 
Tuell (89 Me., 443), where the authorities are fully collected, 
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the principle is thus stated: “It is the general doctrine, now 
settled by the great weight of legal authority, that where a 
license is required for the protection of the public and to pre- 
vent improper persons from engaging in a particular business, 
and the license is not for revenue merely, a contract made by 
an unlicensed person in violation of the act is void.” 

In accordance with these authorities, and many others that 
might be referred to, it must be held that the plaintiff cannot 
recover for the services performed by him in direct contraven- 
tion of the statute. The purpose of the statute is undoubtedly 
for the protection of the public. It is clearly not for revenue. 
The license fee required was only the sum of two dollars. 
True, the statute referred to provides that a policy issued in 
such a case shall not thereby be void, but the contract of in- 
surance is not the one under consideration here. _ It is the con- 
tract between the company and the plaintiff by virtue of which 
the latter performs services in obtaining applications for in- 
surance which the statute prohibits unless the person per- 
forming such service has a license therefor. 

The evidence as to when these applications for insurance 
were solicited and obtained by the plaintiff is somewhat in- 
definite, but some of them were unquestionably received when 
the plaintiff had no license, and the burden is upon him to 
show that he had a license when the services were performed: 
Harding vs. Hagar, supra. Exceptions sustained. 





1902.} Moses et al. vs. Travelers Ins. Co. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MOSES Et AL. 
v8. 


TRAVELERS INS. CO.* 


A policy of insurance against the loss sustained by an employer through acci- 
dents happening to his employees contained the following clause: ‘‘No 
action shall lie against the [insurance] company as respects any loss un- 
der this policy, unless it shall be brought by the insured himself to reim- 
burse him for loss actually sustained and paid by him in satisfaction of a 
judgment, after a trial of the issue.” Held: 

That not the amount of the employee’s judgment, but the amount paid by the 
employer thereon, was the sum for which the insurer was responsible. 


That the transfer of the employer’s property to a trustee in bankruptcy, by 
operation of the United States bankrupt act, was payment, within the 
requirement of this clause, and perfected the liability of the insurer for 
so much as the employee was entitled to receive out of the bankrupt’s 
estate. s 

That this liability of the insurer passed, by force of the bankrupt act, to the 
trustee in bankruptcy, as assets of the estate. 

That the amount for which the insurer is liable will be determined by ascer- 
taining what percentage all the assets of the bankrupt, outside of this 
policy, will pay on all the debts proved against the estate, outside of the 
employee’s judgment. The insurer is answerable for the same percentage 
of that judgment. 


Appeal from Court of Chancery. 


Grorce Hotmes, Cuarzes C. Brack and C. L. Corsty, for Appellant. 
Freeman Woopsrince and E. I. Myers, for Respondent, A. H. Moses. 
Atan H. Strona, for Respondent, Mary Bardzik. 


Drxon, J. 
The object of this bill is to enforce the contract made Feb- 
ruary 20, 1897, between the Travelers Insurance Company and 
the Beacon Lamp Company, by which the insurance company 
agreed to indemnify the lamp company against loss from lia- 
bility for damages on account of bodily injuries accidentally 
suffered by any employee of the lamp company up to February 
15, 1898. The contract limited the liability of the insurance 
company to $5,000 for injuries to one person, and contained 
this provision :— 
(15) No action shall lie against the [insurance] company, 


as respects any loss under this policy, unless it shall be 
brought by the assured himself to reimburse him for loss 


* Decision rendered, June 18, 1901. Syllabus by the Court. 
VoL. XXXI.—3. 
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actually sustained and paid by him in satisfaction of a judg- 

ment after a trial of the issue. eee 

On January 12, 1898, the lamp company became liable to 
Mary Bardzik, one of its employees, for damages on account 
of bodily injuries accidentally suffered by her, and on January 
23, 1899, she obtained judgment therefor against the lamp 
company in the Supreme Court of this State for $6,066.78, after 
trial of the issue. On the day last mentioned a petition in 
bankruptcy was filed against the lamp company in the United 
States District Court for the Southern district of New York, 
and in February, 1899, a similar petition was filed in the 
United States District Court for New Jersey, and thereupon, 
in March, 1899, the lamp company was adjudged bankrupt, and 
Aaron H. Moses was appointed trustee in bankruptcy and 
qualified as such. Afterwards Mary Bardzik proved her 
claim in the bankruptcy proceedings, and it was duly allowed. 
On these facts the trustee and the lamp company filed this bill 
in equity against the insurance company, making Mary Bard- 
zik also a party defendant, to require the insurance company 
to pay to her the sum for which it is responsible. Mary Bard- 
zik answered. and in her answer set forth, “ by way of cross 
bill,” the same facts as were stated in the complainants’ bill, 
and prayed the same remedy against the insurance company. 
This company demurred to the bill and the cross bill, and, the 
chancellor having overruled the demurrers, it appeals. 

The argument presented in support of the demurrers is based 
upon clause fifteen of the contract above quoted, and raises 
the question whether the action is * brought by the assured to 
reimburse him for loss actually sustained and paid by him in 
satisfaction of a judgment.” The contention is that the lamp 
company has not paid the loss; that payment of the loss is, by 
the terms of the contract, a condition precedent to an action; 
and, therefore, no right of action has yet arisen. By force of 
section seventy of the United States bankrupt act of July 1, 
1898, the property of the lamp company was transferred to the 
trustee in bankruptcy on his appointment and qualification. 
This transfer was made for the satisfaction of all claims 
against the company provable under the act, and when the 
Bardzik judgment was so proved it was for the satisfaetion of 
that judgment. From that time the trustee became trustee 
for her to the extent of her share of the rights which had 
passed to him from the company, and to that extent the com- 
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pany had actually paid her trustee and agent by the transfer 
of its property. The contract of the insurance company does 
not require that payment should be made in cash, and this 
payment in property is sufficient compliance with its terms. 
Before payment was actually made by the lamp company, its 
right under the contract was substantial and valuable as an 
asset, but was immature. As soon, however, as payment was 
made, its right became perfect, and eodem instante passed by 
operation of law to the trustee, and the trustee became at 
once entitled to enforce it. 

It is further urged by the demurrant that the right of action 
contemplated by the contract is one to be pursued at law, not 
in equity, being a mere money demand upon an express prom- 
ise. Doubtless such a right must ordinarily be so prosecuted, 
but in the present case the right is complicated by the neces- 
sity of taking an account of all the assets divisible in the bank- 
ruptcy proceedings, and of the claims proved against those 
assets; for without that account it cannot be ascertained how 
much the lamp company has paid in satisfaction of the Bard- 
zik judgment, which is the extent of the demurrant’s liability. 
This complication justifies a resort to equity. We, therefore, 
conclude that the trustee is entitled to relief under his bill. 
The joinder of the lamp company as a complainant cannot be 
objected to on this demurrer. The demurrer to this bill was 
rightly overruled. 

The cross bill of Mary Bardzik should also be sustained. It 
‘ prays no relief against the insurance company beyond that 
asked by the complainant, and as the complainant’s prayer is 
that the sum due from the insurance company should be paid 
directly to her, thus, in equitable effect, assigning the com- 
plainant’s claim to her, it was proper that she should affirm- 
atively intervene to protect and enforce the right so acquired. 
At any rate, if there be any defect in her cross bill, it is not so 
apparent as to be noticeable on general demurrer, under the 
rules of the Court of Chancery: Van Houten vs. Van Winkle, 
46 N. J. Eq., 380. The orders appealed from are affirmed. 

The foregoing opinion indicates that the view expressed in 
the court below, to the effect that the insurance company is 
bound to pay $5,000 in any event, is not approved by this court. 
The obligation of the insurance company was with the lamp 
company only, and is explicitly defined by the contract, which 
limits it to such sum, not exceeding $5,000, as the lamp com 
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pany may have actually paid in accordance with the policy. 
No person claiming under this contract can enforce any larger 
obligation; for it rested wholly within the power of the con- 
tracting parties, subject only to public law, to fix the bounds of 
liability. The claim of the trustee, or of Mary Bardzik, there- 
fore, must have the same bounds. The lamp company has 
paid, but it has paid with property, and it remains to. ascertain 
in money the amount of the payment. That can be done with- 
out difficulty when all claims against the bankrupt estate are 
proved, and all the assets, outside of this obligation of the 
insurance company, have been converted into cash or definitely 
valued. Then can be ascertained what percentage all the as- 
sets, other than this obligation, will pay upon all the claims, 
other than the Bardzik judgment; and the same percentage of 
the judgment will be the amount of the liability of the insur- 
ance company, provided it does not exceed $5,000, and, if it 
does exceed $5,000, the company will be liable for that sum. 
In this respect the present contract differs essentially from 
those wherein the insurer agrees to pay the damages for which 
the assured may become liable, such as were those considered 
in Ross vs. Insurance Co., 56 N. J., Eq., 41. 


SUPREME COURT OF NEW HAMPSHIRE. 


MARSH 
v8. 


NEW HAMPSHIRE FIRE INS. CO.* 


The policy was on mill building and all additions adjoining and communi- 
cating occupied as a pail shop. 


Held, That a dry house twelve feet distant and an engine house four feet 
from the latter, communicating by movable bridge with the main build- 
ing, were covered. 


Exceptions from Cheshire County. 


The plaintiff is a pail maker. His plant consists of a frame 
mill building, with an addition built onto it, a dry house about 
twelve feet from the main building, and an engine house about 
four feet from the dry house. The engine house and the dry 
“® Decision rendered, March 15,190.22 
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house are connected with the main building by a movable 
bridge. All the buildings are occupied by the plaintiff for the 
purposes of his business, and are commonly spoken of as his 
pail shop. The agent who wrote the policy was familiar with 
the premises. The engine house and the dry house were dam- 
aged by fire, May 17, 1899. A nonsuit was ordered on the 
ground that they were not included in the policy, and the 
plaintiff excepted. 


Oxiver E. Branca, fur Plaintiff. 
Samuet C. Easrman, for Defendant. 
Youna, J. 

The language of the policy, 

On frame mill building and all additions thereto adjoining 

and communicating, * * * occupied by the assured as 

a pail shop, 
Was apt to describe the buildings occupied by the plaintiff in 
manufacturing pails, and commonly spoken of as his pail shop. 
“All additions ” means more than a single addition. “Adjoin- 
ing” describes the addition built on to the main building. 
“ Communicating ” describes the dry house and the engine 
house, for they communicate with the main building by means 
of the movable bridge: 2, Cent. Dict. The description in- 
cluded all additions which either adjoin or communicate with 
the frame mill building, and were occupied by the plaintiff for 
manufacturing pails. Consequently the policy covered both 
the engine house and the dry house. 

Exception sustained. Judgment for the plaintiff. 

Chase, J., did not sit. The others concurred. 





Supreme Court of South Carolina. 


SUPREME COURT OF SOUTH CAROLINA. 


ULMER 
v8. 


PHENIX FIRE INS. CO. oF BROOKLYN ET AL.* 


A statute of South Carolina provides that no company shall issue policies for 
more than the value stated in the policy, the value and amount of insur- 
ance to be stated in the policy and the full amount of insurance to be re- 
covered in case of total loss, and a proportionate amount in case of partial 
loss. No penalty or rule of evidence was prescribed. 


Held, That where a policy contained no such valuation, but prescribed a rule 
of its own for determining the measure of damages, it must be construed 
according to its terms as an open policy, and the statutory requirement 
that in case of total loss the full amount shall be recovered did not apply. 
The statute did not prohibit the issue of such a policy. 


Held, That a contractor, under agreement to furnish the materials and build 
a house for a specified sum, who has already received part payment, has 
an insurable interest to the value of the building and not merely of the 
unpaid balance. His relation to the building until turned over to the 
owner is like that of a warehouseman to the property in his hands. 


Appeal from Common Pleas Circuit Court of Orangeburg 
County. 


Tuos. F. Branriey and Ws. C. Wotre, for Appellant. 
Izxar Bros., for Appellees. 
JongEs, J. 

The plaintiff appeals from a judgment for $82.92 in his favor 
in this action on a fire insurance policy issued by the defend- 
ant for $450. The questions raised by the exceptions are as to 
the proper construction of the policy and the extent of the 
insurable interest of the insured plaintiff. It appears from 
the evidence submitted in behalf of the plaintiff that on De- 
cember 4, 1898, the plaintiff, Ulmer, entered into a written con- 
tract with one A. F. Horger, by which plaintiff, as contractor, 
agreed to build for Horger a dwelling house according to speci- 
fications, for which Horger agreed to pay $300 in weekly in- 
stalments, $50 to be held back until the completion of the 
house. A. E. Inabinet became surety for Horger on this con- 
tract, and, as the work progressed, paid or advanced to Ulmer, 
upon the request or order of Horger, sums aggregating $287.22. 
On the 4th day of March, 1899, while the building was being 
constructed, Ulmer procured the policy in question, by which 
“*Decision rendered, Sept.6,191. = 
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the defendant, in consideration of the $1.35 premium, agreed 

to 
Insure B. ID. Ulmer, contractor, for the term of thirty days 
from the 4th day of March, 1899, at noon, to the 4th day of 
April, 1899, at noon, against all direct loss or damage by 
fire, except as hereinafter provided, to an amount not ex- 
ceeding $450, to the following described property, while 
located and described herein, and not elsewhere; to wit: 
$450 on one-story, shingle-roof building, now in course of 
construction, and all building material to be used for same, 
lying adjacent to said building, situate in the town of Jami- 
son, Orangeburg County, 8. C. 


This was made subject to the three-fourth value clause at- 
tached to the policy. There was no slip attached, such as is 
usual since the act of February 28, 1896, fixing the value of the 
building and the amount of insurance. The policy contained 
the provisions usual in the * standard ” policy, among which is 
the following :-— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage oc- 
curs, and the loss or damage shall be ascertained or esti- 
mated according to such actual cash value, with proper de- 
duction for depreciation, however caused, and shall in no 
event exceed what it would then cost the insured to repair 
or replace the same with material of like kind and quality. 
Said ascertainment or estimate shall be made by the insured 
and this company, or, if they differ, then by appraisers, as 
hereinafter provided; and the amount of loss or damage 
having been thus determined, the sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate, and satis- 
factory proof of the loss have been received by this com- 
pany at their office in Atlanta, Ga., in accordance with the 
terms of this policy. 

The building was totally destroyed by fire on the night of 
the 3d of April, 1899. At that time the building was not quite 
completed, and had not been turned over to Horger. There 
was some testimony tending to show that certain extra work 
had been done on the building by agreement between Ulmer 
and Horger, reasonably worth $65. The verdict included this 
$65 for extra work, $12.73 balance due Ulmer on the original 
contract, and $5.19 interest, as the.extent of the loss under the 
policy. 

Construing the policy, the Circuit Court instructed the jury 
as follows: “ Now, I will tell you what that contract of insur- 
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ance is. The insurance company entered into a contract with 
the plaintiff for what? To indemnify and secure him against 
loss he might sustain by reason of the building which he had 
contracted to build, in case that building, or any of the ma- 
terial on the premises, which was to be used in the erection of 
that building, should be destroyed, to a sum not exceeding the 
sum of $450. Now, was the building destroyed by fire? And, 
if so, the plaintiff then would be entitled to recover such dam- 
ages as he had sustained by reason of the destruction of such 
property by fire, not to exceed the amount of $450. That 
policy does not mean that. as soon as the house was destroyed 
by fire, the plaintiff was entitled to recover $450 from the in- 
surance company, but meant that he was to recover that 
amount if that was the damage done him by the fire. In other 
words, he was to recover just such injury as he had sustained 
by reason of the fire, whatever the injury amounted to, pro- 
vided it didn’t exceed the sum of $450. The insurance com- 
pany guarantied him against any loss to the extent of $450 
which he might sustain by reason of the property being de- 
stroyed by fire; that is, the house in the course of erection, 
and the iumber on the ground adjacent thereto, which was to 
be used in the construction of the house.” It is excepted that 
this construction is erroneous, because contrary to the pro- 
visions of the act of 1896 (22 St. at Large, p. 113), and the argu- 
ment is that the policy is what is known as a “ valued” policy, 
and is not an “opén” policy, and that upon a total loss the 
defendant company was liable for the whole $450. The stat- 
ute provides :-— 

That hereafter no fire insurance company, or individual 
writing fire insurance policies, doing business in this State, 
shall issue policies for more than the value to be stated in 
the policy, amount of the value of the property to be insured, 
the amount of insurance to be fixed by insurer and inserted 
at or before time of issuing said policies; and in case of 
total loss by fire the insured shall be entitled to recover the 
full amount of insurance and a proportionate amount in 
case of partial loss, 

Ete. We have quoted as printed, and presume the meaning 
is that no fire insurance company shall issue policies for more 
than the value of the property to be insured, to be stated in the 
policy, the amount of insurance to be fixed by the insurer and 
insured, etc. The attempt of the statute no doubt was to 
secure “ valued ” instead of “open” policies of fire insurance 
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on property other than chattel or personal property. The 
statute prescribes no penalty, and contains no provision re- 
quiring that the amount named in the policy shall be con- 
strued to be the value of the property insured, or conclusive 
evidence of such value. The Circuit Court was, therefore, 
compelled to construe the contract according to its terms, and 
we do not think he erred in construing the policy to mean that 
the defendant was liable for the loss or damage by fire sus- 
tained by the insured, not to exceed $450. This is manifest 
from the express language of the policy and the provisions 
showing how the amount of the loss is to be ascertained or es- 
timated. The policy contains no words showing that the prop- 
erty was “ worth ” or “ valued at ” the amount stated as limit- 
ing the loss, and, on the contrary, shows that the intent of the 
parties was that proof should be offered as to the value of the 
property in case of loss. This shows that the policy is an 
“open,” and not a “ valued,” policy, as defined in 13 Am. & 
Eng. Enc. Law, 102, 103. This not being a policy in which the 
value of the property to be insured, and the amount of the in- 
surance are fixed by the terms of the policy or by statutory 
construction, the provision of the statute that, “in case of total 
loss by fire, the insured shall be entitled to recover the full 
amount of insurance,” cannot apply. 

In the matter of the plaintiff’s insurable interest and loss 
the court instructed the jury: “ Now, if you conclude that the 
plaintiff in this case contracted with Horger to build his house 
for $300, and he went ahead doing his work, and partially com- 
pleted it, and had lumber there, and that he was paid $287.27 
on that, and he was only to get $300 for it, then he would be 
interested in the house to the extent of what was still due on 
the contract,—whatever amount he had been paid on his con- 
tract,—if he was to receive $300 on his contract, and he had 
received that, the insurance company would not be liable for 
what he had been paid, but would be liable for any amount of 
money that was due him for labor performed and material on 
the ground, or material to be used in the erection of the build- 
ing, or material actually furnished.” Appellant excepts to 
this instruction, because it “ limited the plaintiff’s recovery to 
the difference between the contract price, $365, and the 
amount advanced by the surety defendant, Inabinet, $287.27; 
whereas, as matter of law, the plaintiff was entitled, even be- 
fore the act of 1896, to recover the amount of the policy, so 
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that he would be able to either (a) repay the defendant Inabi- 
net the amount advanced by her to him, or (b) to perform and 
discharge his contract fully by rebuilding the house for de- 
fendant Horger; in other words, the right and insurable in- 
terest of plaintiff extended at least to a sufficient amount to 
protect his payment of the amount advanced by the defendant 
Inabinet, as well as the difference between the amount thus 
advanced and the contract price, $365, or to rebuild the house 
according to his contract. But this instruction precluded 
this, and took these matters from the consideration of the 
jury.” In May, Ins. (p. 144), it is stated: ‘“‘ Whoever may be 
fairly said to have a reasonable expectation of deriving pecu- 
niary advantage from the preservation of the subject-matter of 
insurance, whether that advantage inures to him personally 
or as the representative of the rights or interest of another, 
has an insurable interest, * * * or who will receive benefit 
from the continued existence of the property, whether they 
have or have not any title to, estate in, lien upon, or possession 
of, it, have an insurable interest.” In this State there are 
statutory provisions by which persons furnishing labor or ma- 
terial for the erection of a building may secure a lien on such 
building to secure payment of the amount due: Section 2465, 
Rey. St. Independent of any statutory lien, it would seem 
that contractors. builders, and the like have insurable inter- 
ests in the buildings in the construction of which they furnish 
labor or material, whether the payments are to be in instal- 
ments or upon the completion of the work: 138 Am. & Eng. 
Enc. Law, 164, and cases cited. It is not disputed in this ap- 
peal that plaintiff, as contractor, had an insurable interest in 
the building insured, at least to the extent provided for in the 
verdict. If the extent of his insurable interest is limited by 
the amount of his lien on the building, or the amount he could 
have recovered of Horger upon the completion of the building, 
then unquestionably the charge and verdict must stand. But, 
as it seems to us, plaintiff had a greater interest than that in 
the continued existence of the building. By his contract with 
Horger he was bound to build and complete the dwelling house 
for $365, including the extras, and he has not been prevented 
from discharging this agreement by any fault of Horger, or by 
act of God or the public enemy, if even the two last-named 
contingencies would, under all circumstances, excuse perform- 
ance. Assuming honesty of purpose on the part of Ulmer, it 





1902.] Ulmer vs. Phenix Ins. Co. 43 


is very probable that the contingency which prevented and 
prevents full performance is the very casualty by fire against 
which he sought protection by procuring the policy in ques- 
tion. Being bound by his contract to give Horger a completed 
building, which he has never done because of the destruction 
of the nearly completed house by fire, Ulmer’s interest in the 
continued existence of the building was not merely as a secu- 
rity for the amount to be due him on completion, but as a 
means by which he could discharge his own obligation to 
Horger. His insurable interest in the building would, there- 
fore, be the value of the building at the time of the fire, and 
his “loss or damage” by the fire would necessarily be the 
same. The plaintiff’s case is not altogether like the case of 
a mortgagee or mere lienholder, who insures the property upon 
which he holds the lien, as to whom it may be said that his in- 
surable interest is limited by the amount due upon the lien 
debt. Plaintiff’s case is more analogous to the case of a bailee 
or warehouseman charged with the custody and delivery of 
goods, who not only ‘has a lien for his charges, but is also re- 
sponsible for the delivery of the goods; or still more analo- 
gous to the case of a shipbuilder, who contracts to build and 
deliver a ship. It can hardly be doubted that a bailee charged 
with the custody of property, or a shipbuilder contracting to 
build and deliver a ship, has an insurable interest to the ex- 
tent of the value of the property, and not merely to the extent 
of the lien for charges, or the balance due upon the contract 
price. In the case of Pelzer Mfg. Co. vs. Sun Fire Office (36 S. 
\., 266) the court, speaking by Chief Justice McIver, said: “It 
is well settled that a warehouseman has an insurable interest 
in property stored in his warehouse to indemnify himself 
against any liability which he may incur to his patrons by rea- 
son of his relation to them as warehouseman.” So, if the 
warehouseman’s liability was to the extent of the value of the 
goods in his hands, his insurable interest therein would go to 
that extent. We see no sufficient reason why this principle 
should not extend to a builder or contractor while the building 
is being constructed for the purpose of being turned over, after 
completion, to the employer. 

The case of Commercial Fire Ins. Co. vs. Capital City Ins. 
Co. (81 Ala., 320) is much in point, the facts being very similar 
to those in the case at bar. In that case the court decided 
that, when a builder contracts to furnish materials and build 
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a house for another person at a stipulated price, payable in 
instalments as the work progresses, and takes out a policy of 
insurance on the house during its construction, and it is de- 
stroyed by fire before completion, the loss is his, although he 
may have received partial payments by instalments, because 
of his liability to rebuild the house. The case of Foley vs. 
Insurance Co. (152 N. Y., 131) decides that an owner has an 
insurable interest to the extent of its value in a building in 
process of construction at the time of the fire, under a contract 
requiring the delivery of the completed building within a speci- 
fied time not yet expired, although the loss, in the absence of 
insurance, would fall on the contractor, and not on the owner. 
In this case the owner has an insurable interest to the extent 
of the value of the building, for which he had not paid, be- 
cause, the building being annexed to the soil, title thereto 
passed to the owner. The case, however, recognizes the prin- 
ciple that the loss of a building destroyed by fire while being 
constructed, under contract requiring delivery of the. com- 
pleted building, falls upon the contractor. Under such cir- 
cumstances, while the contractor in strict law would not be 
the owner of the building, still he has potentially the rights 
of the owner to indemnify himself against loss by reason of its 
destruction. See note to the case cited above. The conclu- 
sion we have reached is further strengthened or made mani- 
fest by the stipulations of the policy, which provide that the 
loss or damage shall be ascertained or estimated according to 
the actual cash value of the property insured, and shall in no 
event exceed what it would then cost the insured to repair or 
replace the same with material of like kind and quality. These 
stipulations show that the parties contemplated that the loss 
was to be measured with reference to the value of the building, 
and not with reference to the sum that might be due the in- 
sured upon the building contract. This conclusion renders it 
unnecessary to consider the remaining exceptions. The judg- 
ment of the Circuit Court is reversed, and the case remanded 
for a new trial. 





Fisher vs. Merchants’ Ins. Co. 


SUPREME JUDICIAL COURT OF MAINE. 
FISHER 


MERCHANTS’ INS. CO.* 


A stipulation in a contract providing for the settlement by arbitration of all 
controversies and disputes that might subsequently arise between the 
parties is invalid, because its effect would be to oust the courts of their 
jurisdiction ; but if the arbitration agreement relates only to the determi- 
nation of some preliminary matter, such as the amount of damages to be 
recovered, and does not apply to the whole question of liability, such pro- 
vision. when a reasonable and detinite method is provided for choosing 
the arbitrators, is valid and enforceable. 


A provision of this kind in a contract may make such determination by arbi- 
tration a condition precedent to the maintenance of an action upon the 
contract, or it may be simply a collateral aud independent agreement, 
which will not prevent the maintenance of a suit upon the principal con- 
tract, but which would be the basis of a separate action in case of its 
breach. This depends upon the construction of the arbitration provision. 
When the contract provides that no action upon it shall be maintained 
until after such an award, then the award is a condition precedent to the 
right of action. 


A policy of fire insurance contained this provision: ‘‘In case of loss under 
this policy, and the failure of the parties to agree as to the amount of 
loss, it is mutually agreed that the amount of such loss shall be referred 
to three disinterested men, the company and the insured each choosing 
one out of three persons to be named by the other, and the third to be 
selected by the two so chosen. The award in writing by a majority of 
the referees shall be conclusive and final upon the parties as to the amount 
of loss or damage, and such reference, unless waived by the parties, shall 
be a condition precedent to any right of action, in law or equity, to recover 
for such loss ; but no person shall be chosen to act as referee, against the 
— of either party, who has acted in a like capacity within four 
months. 


The property covered by the insurance policy having been destroyed by fire, 
the plaintiff and the defendant company selected arbitrators in the man- 
ner provided in the arbitration clause above quoted. These arbitrators 
fixed a time and place for hearing, gave notice to the parties, heard them 
together, with their counsel and witnesses, and made an award in writing, 
fixing the amount of damages sustained by the insured by reason of the 
destruction by fire of the property covered in the policy. 

In this action upon the policy, the plaintiff sought to recover damages irre- 
— of the amount awarded by the arbitrators, upon the ground that 
the award was invalid and void by reason of the misconduct of the ref- 
erees during and prior to the hearing before them. The declaration con- 
tained no averment to the effect that the alleged failure of the arbitration 
was through any fault of the defendant. 


Held, That, the determination by arbitration of the amount of loss having 
been specially made by the parties a condition precedent to any right of 
action, it was incumbent upon the plaintiff to prove performance or a 
valid excuse for nonperformance; that if the award of the arbitrators was 
invalid as claimed by the plaintiff, for reasons set out in the declaration, 
it was the duty of the plaintiff to seek a new determination of the amount 
of his loss in the manner provided by the contract; that the action can 
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only be maintained to recover the amount determined upon by the arbi- 
trators, or, if their determination and award were invalid, then the plain- 
tiff must allege and prove either that the amount of the plaintiff’s loss 
has been determined by other arbitrators chosen in the manner stipulated 
by the parties, or some sufficient reason why such a determination has 
i become unnecessary or impossible. 
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WIswELL, C. J. 

Action upon a policy of fire insurance which ‘contained this 
provision: “In case of loss under this policy, and the failure 
of the parties to agree as to the amount of loss, it is mutually 
agreed that the amount of such loss shall be referred to three 
disinterested men, the company and the insured each choosing 
one out of three persons to be named by the other, and the 
third to be selected by the two so chosen. The award in writ- 
ing by a majority of the referees shall be conclusive and final 
upon the parties as to the amount of loss or damage, and such 
reference, unless waived by the parties, shall be a condition 
precedent to any right of action, in law or equity, to recover 
for such loss; but no person shall be chosen or act as referee, 
against the objection of either party, who has acted in a like 
‘apacity within four months.” 

The property covered by the insurance policy having been 
destroyed by fire, the plaintiff and the various insurance com- 
panies that had policies covering the risk, including the de- 
fendant company, selected arbitrators in the manner provided 
in the arbitration clause above quoted. These arbitrators 
fixed a time and a place for a hearing, gave notice to the 
parties, heard them together, with their counsel and wit- 
nesses, and made an award in writing, fixing the amount of 
damage sustained by the insured by reason of the destruction 
by fire of the property covered by the policies. 

Subsequently this action was commenced. The original 
declaration contained no reference to the arbitration clause 
or to the award of the arbitrators. But before the trial it was 
amended by the insertion of averments setting out this clause, 
the fact that arbitrators had been chosen, that they had a 
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hearing and made an award, and that this award was invalid 
and void by reason of the misconduct of the referees during 
and prior to the hearing before them, for the reasons specifi- 
cally set out in the amendment. The declaration as amended 
contained no averment to the effect that the alleged failure of 
the arbitration was through any fault upon the part of the 
defendant. 

The plaintiff sought to recover damages irrespective of the 
amount ascertained and awarded by the arbitrators. The 
defendant requested the following instruction: ‘“ The stipu- 
lation for arbitration contained in the policy sued on in this 
‘ase being a condition precedent to the maintenance of an 
action thereon, if the jury shall find that the arbitration un- 
dertaken by the parties in this case failed without fault or 
misconduct of the defendant company, it would then be the 
duty of the assured to take steps to procure a new reference 
in order to comply with the requirements of said condition, 
and, in absence of proof that the assured did all in his power 
to secure such complete performance of said condition prece- 
dent, this action is not maintainable.” 

This instruction the presiding justice declined to give, and 
the case proceeded to the jury upon the issues as to whether 
the award of the arbitrators was invalid by reason of their 
alleged misconduct, and, if so, as to the amount of damages 
sustained by the plaintiff. The trial resulted in a verdict for 
the plaintiff for an amount in excess of the defendant’s pro- 
portional part of the amount awarded by the arbitrators. 

While it has long been settled in this country and in Eng- 
land that a stipulation in a contract providing for the settle- 
ment by arbitration of all controversies and disputes that 
might subsequently arise between the parties is invalid be- 
cause its effect would be to oust the courts of their jurisdic- 
tion, it is equally well settled that if the arbitration agree- 
ment relates only to the determination of some preliminary 
matter, such as the amount of damages to be recovered, and 
does not apply to the whole question of liability, such pro- 
vision, when a reasonable and definite method is provided for 
choosing the arbitrators, is valid and enforceable. The lead- 
ing case wherein this distinction was established is Scott vs. 
Avery, 5 H. UL. Cas., 811. In our own State (in Stephenson vs. 
Insurance Co., 54 Me., 55) the distinction between a valid and 
invalid arbitration agreement in a contract is thus stated: 
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“ While parties may impose, as a condition precedent to appli- 
cation to the courts, that they shall first have settled the 
amount to be recovered by an agreed mode, they cannot en- 
tirely close the access to the courts of law.” This doctrine 
has become so universally recognized by the.courts that it is 
unnecessary to refer to further authorities in its support. 

A provision in a contract for the determination by arbitra- 
tion of such preliminary matters, about which there may arise 
a difference or dispute between the parties, may make such 
determination a condition precedent to the maintenance of an 
action upon the contract, or it may be simply a collateral and 
independent agreement, which will not prevent the mainte- 
nance of a suit upon the principal contract, but which would 
be the basis of a separate action in case of its breach. This de- 
pends upon the construction of the arbitration provision. 
The general principle is, as decided in Roper vs. Lendon (1 El. 
& El., 825), that such a condition in a contract to refer any 
question which may arise out of the contract will be, if so 
stated, a condition precedent to the right to sue on the con- 
tract; but, unless the condition expressly stipulates that 
until arbitration had no action shall be brought, its perform- 
ance is not precedent to the right to sue on the contract. See, 
also, Hamilton vs. Insurance Co., 137 U. S., 370. And it is 
settled beyond controversy that, when the contract provides 
that no action upon it shall be maintained until after such an 
award, then the award is a condition precedent to the right 
of action: Hamilton vs. Insurance Co., supra; Hamilton vs. 
Insurance Co., 136 U. 8., 242; Hood vs. Hartshorn, 100 Mass., 
117; Reed vs. Insurance Co., 1388 Mass., 572; Hutchinson vs. 
Insurance Co., 153 Mass., 143, 10 L. R. A., 558; Smith vs. In- 
surance Co., 87 Me., 190. Many other cases to the same effect 
might be cited. 

In the contract here involved the parties have stipulated in 
the plainest possible terms that “such reference, unless 
waived by the parties, shall be a condition precedent to any 
right of action, in law or in equity, to recover for such loss.” 

The parties, then, having made a perfectly valid agreement 
that in case of loss no action upon the policy should be main- 
tained until the amount of the loss had been first determined 
in the manner provided, the question arises whether an at- 
tempted performance of the condition, which has failed with- 
out the fault of the defendant, is such a compliance as will 
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satisfy the condition of the contract, and allow the plaintiff 
to maintain this action to recover, not the amount determined 
upon by the arbitrators, but damages, irrespective of their 
award. We think that it is not, either upon reason or au- 
thority. 

If the arbitration had failed by reason of the defendant’s 
fault, the result, upon principles of natural justice, would be 
different. Under such a clause in a policy of insurance, it is 
the duty of the parties to the contract to act in good faith, 
and if either act in bad faith, so as to defeat the real object of 
the clause, the other is absolved from compliance therewith, 
and is not bound to enter into a new arbitration agreement: 
Uhrig vs. Insurance Co., 101 N. Y., 362; Bishop vs. Insurance 
Co., 1380 N. Y., 488. 

But that is not this case as presented by the exceptions. 
Here there is no allegation that the arbitration failed by rea- 
son of the defendant’s fault, nor any averment that the per- 
formance of the condition was impossible. And the request 
for an instruction, to the effect that the action could not be 
maintained until performance of the condition precedent, was 
based upon the contingency that the jury find “ that the arbi- 
tration undertaken by the parties in this case failed without 
fault or misconduct of the defendant company.” 

A determination by arbitration of the amount of loss hav- 
ing been especially made by the parties a condition precedent 
to any right of action for recovery of damages for the loss, it 
was incumbent upon the plaintiff to prove performance or a 
valid excuse for nonperformance. An ineffectual attempt to 
perform is not a compliance with such a condition in a con- 
tract, when no reason is shown why there should not have 
been full performance. If the award of the arbitrators was 
invalid, as claimed by the plaintiff, for the reasons set out in 
the amended declaration, it was the duty of the plaintiff to 
seek a new determination of the amount of his loss in the 
manner provided by the contract. The action in such a case 
is upon the policy, but the damages recoverable are such as 
have been previously ascertained and determined by the arbi- 
trators, unless the plaintiff shows some sufficient reason why 
such a determination could not have been obtained. Conse- 
quently there can be no action until performance of the condi- 
tion or excuse shown for nonperformance; and it is not suffi- 
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cient to show an award which the plaintiff repudiates, and is 
not willing to be bound by. 

This result, which seems to be the only logical one possible, 
is in accordance with the authorities. The precise question 
was decided in Levine vs. Insurance Co. (66 Minn., 138), where- 
in it is said by the court: ‘ The law also undoubtedly is that 
under such a provision, if an award be set aside for miscon- 
duct of the arbitrators, not participated in or caused by the 
insurer, the agreement for an appraisement still remains in 
force, and a new appraisement, unless it had become impossi- 
ble, would still be a condition precedent to a right of action 
on the policy, unless waived.” 

The same question was decided in the recent case of West- 
enhaver vs. Insurance Co. (Iowa),:in which it was said: ‘“As- 
certainment of the amount of loss by appraisement was a 
condition precedent to a right of action, and, if the appraisers 
selected failed to agree upon a third, this does not in itself 
justify a suit for the amount of the loss. In the absence of 
bad faith or acts intended to defeat arbitration on the part 
of the insurer, the plaintiff must propose the selection of other 
arbitrators, to the end that an award may be agreed upon and 
the basis for action determined.” To the same effect are 
Carroll vs. Insurance Co., 72 Cal., 297; Hood vs. Hartshorn, 
100 Mass., 117; Thorndike vs. Memorial Ass’n, 146 Mass., 619; 
Davenport vs. Insurance Co., 10 Daly, 535. 

The requested instruction should, consequently, have been 
given. The action can only be maintained to recover the 
amount determined upon by the arbitrators, or, if their de- 
termination and award were invalid, then the plaintiff must 
allege and prove either that the amount of the plaintiff’s loss 
has been determined by other arbitrators chosen in the man- 
ner stipulated by the parties, or some sufficient reason why 
such a determination has become unnecessary or impossible. 
This result makes it unnecessary to consider the defendant’s 
motion for a new trial. Exceptions sustained. 
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The policy provided that if the insured died by his own act, whether sane or 
insane, the policy should be void, except that upon its surrender the com- 
pany would pay the legal reserve at the time of death. The evidence in- 
dicated death by an excessive dose of morphine, with suicidal intent, and 
there was evidence indicating eccentricity at times, due to intemperance, 


Held, That instructions which precluded a forfeiture if suicide was the result 
of an insane impulse was error. 


Held, That if the insured knew the probable result of his act, though unable 
to comprehend its moral character or resist the insane impulse, the policy 
was void according to its terms. 


Held, That if the act were done when the mind was so far gone as to be ig- 
norant of its character or effect, it was an accident that would not avoid 
the policy. 


Appeal from McCracken Circuit Court. 


Houmpurey, Burnett & Humpurey, for Appellant. 

Greer & Reep, for Appellee. 

O’Rear, J. 

The life of George F. Beard was insured by appellant by a 
policy issued August 30, 1898. The assured died September 
10, 1899, while the insurance was in effect. The policy con- 
tained this provision :— 

If within two years the insured die by his own act, sane 
or insane, this policy shall. be void, and all payments made 
upon it shall be forfeited to the company, except that the 
company will, in that case, pay for its surrender the legal 
net reserve at the time of death. 

Any indebtedness of the company, together with the bal- 
ance, if any, on the current year’s premium, will be deducted 
in any settlement of this policy. 

The circumstances attending the death of the insured indi- 
cate that it was caused by an excessive dose of morphine, 
taken with suicidal intent. 

Evidence as to the sanity of the insured was introduced 
upon the triaJ. It tended to show eccentric conduct at times, 
which some of the witnesses thought was due to insanity, but 
which appears as probably to have been due to his intemper- 
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ate habits and a generally demoralized condition, resulting 
from being out of employment and involved in some financial 
embarrassments. 

The principal question presented by this appeal is involved 
in the instructions given and refused. 

Those given precluded a finding for the company unless it 
made it appear satisfactorily that the assured “by his own 
voluntary act came to ‘his death by committing suicide with 
the intent and purpose of destroying his own life.” And the 
jury were further instructed :— 

“And before you can find for the defendant you will have to 
further believe from the evidence that if such assured de- 
stroyed his life, that he possessed at the time sufficient mind 
and understanding to know the nature of the physical act he 
was about to commit, and that he possessed sufficient will 
power at the time to refrain from taking his own life.” 

The company presented two theories, upon which it asked 
instructions respectively: (1) That if the assured purposely 
destroyed his own life while sane or insane, the recovery was 
limited to the legal net reserve due ‘on the policy at the date 
of the death; and (2) that if the assured “ while sane or insane 
took and swallowed a large quantity of morphine, with the 
intention of killing himself, and that he had sufficient mental 
power at the time to know that it would cause his death, and 
took it with that intention,” then the law was for the defend- 
ant company. These were refused. 

The “suicide” or “ self-destruction ” clauses of life insur- 
ance policies have not received a harmonious construction by 
the various courts of last resort. The cases may be classified 
under three general heads. The first and earliest involved 
the construction of such clauses as vitiated the policy in 
event the assured took his own life by “ suicide,” “at his own 
hands,” or “self-destruction.” However the courts may dif- 
fer as to the correct construction of such clauses, in this State 
we are committed to what appears to be the most universal 
rule, and the one applied by the United States Supreme Court, 
which is, that self-destruction in such provisions means such 
destruction by a sane person: St. Louis Mutual Life Insur- 
ance Co. vs. Graves, 6 Bush., 268; Insurance Co. vs. Terry, 15 
Wallace, 580; Manhattan Life Insurance Co. vs. Broughton, 
109 U. S., 131; Ritter vs. Mutual Life Insurance Co., 169 U. S8., 
140. 
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To obviate the effect of such construction, the insurers 
lately added a new clause to their policies, which may be 
designated as forming the second class of these cases, in 
which it is provided that self-destruction, or suicide, by the in- 
sured while sane or insane, vitiated the contract, or at least 
reduced the sum payable to such item as the reserve fund 
apportionable to the policy, or to a refunding of the premiums 
collected on it. 

This second class of case has also been before this court 
for consideration: Mutual Benefit Life Ins. Co. vs. Daviess’ 
Ex’r, 87 Ky., 541. In the case just cited the policy provided 
“jin case he shall die by his own hand while insane,” the com- 
pany agrees to refund the premiums. Following and approv- 
ing Bigelow vs. Berkshire Life Ins. Co. (93 U. S., 284), this 
court held :— 

“Tt may now be regarded as well established that inten- 
tional self-destruction will avoid a policy containing condi- 
tions like this, whether the act was committed voluntarily, or 
from irresistible impulse, unless the mind of the insured was 
so far gone when he took his life as to-render him unconscious 
that he was taking his life at the time he committed the act.” 

We do not deem it necessary to restate the reasonings upon 
which these decisions are based. They are elaborately dis- 
cussed in the opinions. It is sufficient to determine the class 
to which the policy in question belongs, and then apply the 
doctrine setting apart that class. . 

The third class arises out of constructions to be placed upon 
additional clauses added to the suicide proviso; e. g., whether 
the self-inflicted injury were “ voluntary or involuntary, while 
sane or insane:” Haynie vs. Knights Templars’ etc. Indem- 
nity Co., 41 S. W., 464. The case at bar, in our opinion, be- 
longs to the second class herein described. It is, therefore, 
unnecessary to now consider the validity of such clause as 
that last quoted. It is not here. Therefore, the court prop- 
erly refused to give an instruction apparently predicated upon 
the idea involved in that clause (instruction Z offered by de- 
fendants). 

The instructions given, though, were such as would have 
been proper in, and as are sustained by authorities under, the 
first class of cases named. They preclude a forfeiture of the 
insurance if the self-destruction occurred during, or was the 
result of, an insane impulse. So do these instructions. Their 
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effect is to destroy one feature of the contract, which this 
court has held (87 Ky,. supra) was a legal provision; that is, 
the feature of self-destruction while insane. The court con- 
strues the term “ self-destruction,” or “ death by his own act ” 
to mean that the act is not his if he has not mind enough to 
know what he is doing. In such event the act is to be re- 
garded as an accident. But, although the insured may not be 
able, from mental derangement, to know the extent of his 
offense, that it is a crime, or even that it is wrong, and al- 
though his will power may be for the time subverted by one or 
more of his other faculties, whether by their derangement or 
not, if he has mind enough to know that the act would prob- 
ably result in his death, and he inflicts it with that intention, 
it is a cause against which the company has not insured. 

There are various degrees of insanity recognized by medical 
men, and by the courts. Partial insanity may be such as to 
leave the mind capable of fully comprehending the nature of 
an act, and of its moral effect, and with the will to do or ab- 
stain from it. Excessive morbidity may so far affect the dis- 
position as to overcome the instinctive desire to live, yet leave 
the patient with mind to understand the nature and conse- 
quences of the act of self-destruction, and with will power to 
execute his resolves. Hallucinations may indicate a degree 
of insanity. They need not necessarily derange the under- 
standing of the act of suicide, nor impair the will with refer- 
ence thereto. Yet they may be such as to impel the subject 
to brave all the consequences of his act, which are fully 
realized, rather than suffer the ills conjured by his diseased 
imagination. The normal nature instinctively desires life. 
Such lives are sought as the subject of insurance. We per- 
ceive no reason why the parties might not contract that if the 
disposition of the insured becomes abnormal by mental de- 
rangement, thus increasing the probabilities of self-destruction 
to the extent that his instinct for life may be subordinated by 
his disease, the insurance shall cease. The insured is not 
bound to accept such a contract. But if he does, why should 
it not be enforced? 

We are of opinion that the instructions offered by appellant, 
presenting this view of the law, should have been given in 
lieu of those given by the court. 

On the trial the widow of the deceased, the beneficiary 
under the policy, was permitted to testify to numerous con- 
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versations with her husband, to facts learned from him, and 
to the contents of letters written from one to the other. 
Under section 606, subsection 1, of our Civil Code of Practice, 
providing: “ Neither a husband nor a wife shall testify, even 
after the cessation of their marriage, concerning any com- 
munication between them during marriage,” all the foregoing 
testimony was incompetent. And under subsection 2 of sec- 
tion 606, she was likewise incompetent as a witness to testify 
in her own behalf as to acts done by, or transactions with, the 
decedent. 

The circumstances about the death of the insured were sifch 
as to admit of the theory of suicide. It might, though, have 
been an accident. On the trial a physician, introduced as an 
expert on the subject of insanity, after testifying about the 
indication of certain symptoms of insanity, and that, in his 
opinion, if the deceased showed these symptoms he was in- 
sane, was asked whether, in his opinion, the death was the 
result of accident or design, and was permitted to answer. 
This was error. The witness did not see the body, nor ‘was he 
in attendance on his sickness. It was competent for him to 
say what was the probable effect of certain drugs, and what 
state of mind as to sanity or insanity certain symptoms would 
indicate. But, whether the act of the deceased in taking the 
drug was by design or accident, was not the subject of expert 
testimony. That act was an issue to be solved by the jury 
upon all the evidence. 

For the reasons indicated, the judgment is reversed, and 
cause remanded for a new trial not inconsistent herewith. 
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The authority of an agent is presumptively coextensive with the requirements 
of its business and must be determined by its nature. Where an agent is 
acting within the apparent scope of his authority, secret instructions, 
limiting his authority, are not binding on those with whom he deals when 
not known. 


Where agents of a foreign company, licensed to transact its business in the 
State, are authorized to solicit business, collect premiums, fix rates and 
deliver policies, but not to adjust losses, the authority of the agents to 
receive notice of the loss and of the destruction of inventories is for the 
jury. 

Where, after the delivery of such notice to the agent by the insured, who told 
him that they would notify him when the adjuster arrived, and upon his 
arrival sent to him to bring his books, and the adjuster procured from 
him a stipulation that nothing done by way of adjustment would be 
deemed a waiver of the policy, the question whether the previous acts of 
the agents were a waiver of the iron-safe clause was for the jury. 


Appeal from City Court of Montgomery. 


This was an action upon a policy of fire insurance which 
covered a stock of goods and store fixtures. The policy con- 
tained a clause requiring the insured to take a complete in- 
ventory of the stock on hand at least once in each calendar 
year, otherwise rendering the policy void. It also provided 
that a set of books should be kept, and that such books and 
inventory should be kept in a fireproof safe, or in some place 
not exposed to a fire that would destroy the building in which 
the insured property was located. Before proceeding with an 
investigation of the loss, the adjuster of the company pro- 
cured from the insured an agreement to the effect that any 
action taken by such adjuster in investigating the cause of 
the loss, and ascertaining its amount, should not waive or in- 
validate any of the conditions of the policy. The facts relied 
on by the plaintiff for a waiver occurred before the execution 
of said nonwaiver agreement. There were verdict and judg- 
ment for plaintiff. Subsequently upon motion of the defend- 
ant the court set aside said judgment and granted a new 
trial. 


*Decision rendered, May 24, 1901. 
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Gunter & Gunter, for Appellant. 
Txos. G. Jonzs and Gorpon McDonatp, for Appe'lee. 


Haratson, J. 

Counsel for plaintiff who is appellant here, state in their 
written brief on file, that “the only question on this appeal 
is, whether the court committed error in holding that notice 
to the agents, Warren & Stewart, of the loss of the inven- 
tories, was notice of loss to the defendant. If it is error, of 
course, the court was correct in awarding the new trial. On 
the other hand, if it is incorrect, the court should not have 
granted the new trial.” 

lf Warren & Stewart were the general agents of the com- 
pany, with power to transact any and all business, it is not 
denied that the condition of the policy in respect to the keep- 
ing of the inventories might have been waived by them. But, 
if they were merely local agents, with no power to adjust 
losses, or to do more than solicit business, collect premiums, 
make surveys of property to be insured, make rates, collect 
premiums and remit to the company,—in the exercise of which 
powers their agency was also general,—they would have no 
right to adjust a loss, or waive any of the warranty conditions 
of the policy, or to receive notice upon which a waiver by the 
defendant might be based. In other words, insurance com- 
panies have the right to ‘have agents with as limited authority 
as they choose to confer on them. This question has been 
repeatedly settled by the adjudications of this court, sus- 
tained by authorities elsewhere: Alabama State Mut. Assur. 
Co. vs. Long Clothing & Shoe Co. (Ala.), 26 South., 655; Wald- 
man vs. Insurance Co.,.91 Ala., 170, 174, 8 South., 666; Insur- 
ance Co. vs. Copeland, 90 Ala., 386, 391; Insurance Co. vs. 
Young, 86 Ala., 424, 431, 5 South., 116. 

It may be said in this connection, that a general agent is 
one who is empowered to transact all of the business of his 
principal, of a particular kind in a particular way; and a spe- 
cial agent is one authorized to act only in a specific transac- 
tion: Mechem, Ag., § 6; Wood vs. McCain, 7 Ala., 800. 

It is contended, and properly, that the authority of an 
agent as to those dealing with him must be determined by 
the nature of his business, and is, prima facie, coextensive 
with its requirements; and that persons dealing with insur- 
ance agents acting within the apparent scope of their au- 
thority, are not bound by secret instructions from their prin- 
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cipals, which are not brought to the knowledge of such 
persons: 1 May, Ins., § 126; Insurance Co. vs. Morris, 105 Ala., 
499; Insurance Co. vs. Allen (Ala.), 30 South., 537. 

Again the well-settled principle is invoked, “ that condi- 
tions and duties of the assured prescribed in a policy of insur- 
ance, should be liberally construed in favor of the assured, but 
strictly against the insurer:” Insurance Co. vs. Young, 58 
Ala., 476; Insurance Co. vs. Catchings, 104 Ala., 188; Tubb vs. 
Insurance Co., 106 Ala., 651, 659; Insurance Co. vs. Allen, 119 
Ala., 448. 

Upon such grounds the plaintiff insists that Warren & 
Stewart were the general agents of the defendant company in 
the particular business of soliciting insurance, making sur- 
veys of property to be insured, collecting premiums, to make 
insurance by policies signed by the president and counter- 
signed by them as agents, which powers, taken in connection 
with the license of said Warren & Stewart, issued to them by 
the insurance department of the State, authorizing “ them to 
transact the business of said company in the State of Ala- 
bama for and during the year 1898,” constituted them the 
general agents of said company, and that, the giving of notice 
to, and receiving the same by them of the loss of plaintiff’s 
property and of the inventories of his stock, by fire, was the 
proper, natural and legitimate thing to ‘be done, coming en- 
tirely within the scope of the business intrusted to them,— 
the plaintiff having no notice of any limitation of their 
authority, if any, in this respect. In connection with the fore- 
going proof, and as tending to show the nature of Warren & 
Stewart’s agency, its extent and their authority as agents, 
the plaintiff proved that when the fire occurred, he notified 
these agents of it, telling them that he ‘had lost everything, 
except his books, including inventories and bills; that War- 
ren, one of the firm, told him that the adjuster would be down 
in a few days, and that he, the plaintiff, would be notified 
when he arrived; that Warren went to the house of the sister 
of plaintiff, where plaintiff stayed, during plaintiff's absence, 
and left word for him that the adjuster had arrived and to 
bring down what books he had saved; that the next morning 
he took the books in his buggy to the office of Warren & Stew- 
art, when he met, and was introduced to the adjuster, Mr. 
Ellis, who asked him for his books, and ‘he got them out of the 
buggy and carried them into Warren & Stewart's office, and 
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told the adjuster, in answer to his inquiry, that he had lost 
his bills and inventories, and that the books were ‘all he had 
saved. It was also shown, in this connection, by Stewart, 
one of the agents,—to employ his language,—that “it was 
the regular course of business, to telegraph or write to the 
company of the loss, and if the special agent is here, we report 
to him. We mailed loss notice slips to the company. Mr. 
Robinson gave me the slip, and I sent that to the company.” 
This witness testified that the powers of Warren & Stewart 
were, *“ to solicit business, collect premiums, make the survey, 
make the rates, collect premiums and remit to the company. 
We had no power to adjust losses, or to take any steps looking 
to an adjustment.” E. H. Warren corroborated Stewart as 
to their powers as agents, and stated that they had no other 
authority than that named in their commission. 

Mr. May, in discussing the subject of general and special 
agents of insurance companies, in a manner not inconsistent 
with the authorities above cited, concludes thus: “ But there 
seems to be no very well defined distinction between the 
powers of general agents, local agents and subagents, and, 
therefore, they may become, in any case, a question of fact for 
the jury:” 1 May, Ins., § 126. 

In the case of Insurance Co. vs. Catchings (104 Ala., 176, 16 
South., 46). we indulged elaborate discussion, on review of 
many authorities, of the question now before us, in which case 
the authority of the local agents receiving the notice of loss 
was one as to which, as here, the evidence was in conflict, and 
we held that his authority was a question for the determina- 
‘tion of the jury. We will not repeat the argument there 
made, but refer to the case as fully sustaining the conclusion 
we here reach, that the authority of the agents, Warren & 
Stewart, to receive notice of the loss of the property and in- 
ventories for the company is one of fact for the determination 
of the jury. 

The court charged the jury “ that notice to Warren & Stew- 
art of the loss of the inventory by the fire, if there was any 
such notice, was notice to the company.” This charge, under 
our view of the case, was an improper one, and the court acted 
well in correcting its mistake in giving said charge, by grant- 
ing a new trial. 

As to the “ iron-safe clause,” in the policy, there seems to be 
no dispute as to its breach by the plaintiff; but the evidence 
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conflicts as to whether defendant waived the breach or not,— 
dependent, in some respect, at least, upon the other question, 
whether the * nonwaiver”’ agreement was signed after or be- 
fore the alleged waiver of the said “'iron-safe clause,” as to 
which fact the evidence is again conflicting. There was no 
error, therefore, in refusing to give defendant’s charge num- 
bered 3. The questions sought to be raised by it were proper 
for the determination of the jury under all the evidence. Its 
refusal, therefore, was no ground for granting the new trial, 
as ruled by the court below. Affirmed. 


SUPREME COURT OF ALABAMA. 


GEORGIA HOME INS. CO. 
vs. 
ALLEN.* 
The defense was breach of the iron-safe clause, which was admitted; but it 
was claimed that an adjuster, authorized to investigate and settle claims, 
proceeded with the adjustment with full knowledge of the facts, and had 


finally refused to complete the adjustment on the sole ground that hazard- 
ous materials had been kept in violation of the policy. 


Held, That denial of liability on a single specific ground is a waiver of other 
grounds of forfeiture. 

Held, That negotiations through an authorized representative for a settlement 
with knowledge of the facts, whereby the insured is put to trouble and 
expense, is a waiver of the grounds of forfeiture. 

Held, That the iron-safe clause is a valid condition whose breach will avoid 
the policy unless waived. 


Appeal from Circuit Court, Limestone County. 


The defendant pleaded the general issue and the following 
special plea: (2) “ For further answer to said complaint de- 
fendant says that in and by the terms of said policy of insur- 
ance it was stipulated and agreed as follows: ‘ Iron-Safe 
Clause. The assured under this policy hereby covenants and 
agrees to keep a set of books, showing a record of business 
transacted, including all purchases and sales both for cash 
and credit, together with the last inventory of said business, 
and further covenants and agrees to keep such books and in- 
ventory securely locked in a fire-proof safe at night. and at all 
times when the store mentioned in the within policy is not 


*Decision rendered, Jan. 23, 1901. 
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actually opened for business, or in some secure place not ex- 
posed to a tire which would destroy the house where said 
business is carried on, and in case of loss the assured agrees 
and covenants to produce such books and inventory, and in 
the event of a failure to produce the same this policy shall be 
deemed null and void, and no suit or action at law shall be 
maintained thereon for any such loss.’ And defendant avers 
that there has been a breach of said covenants and warranty 
in the following particulars: (1) That the plaintiff did not 
keep a set of books as provided in said second clause of said 
warranty and condition. (2) That the plaintiff did not keep 
said books securely locked in a fireproof safe at night, and at 
the other times herein provided, nor did he keep said books in 
a place not exposed to a fire which would destroy said build- 
ing where said business was carried on. (3) That the plaintiff 
failed to produce such books for the inspection of this defend- 
ant, after the said loss, alleged in said complaint, wherefore, 
and by reason of each said breaches, said policy became and 
was wholly null and void.” 

To the defendant’s special plea numbered 2, the plaintiff 
filed two replications. In the first replication the plaintiff 
took issue upon said plea. The second replication was as fol- 
lows: “(2) And the plaintiff for special replication to defend- 
ant’s second plea, says that immediately after the fire and 
loss in controversy and before this suit the defendant sent to 
the scene of the fire and loss one George G. Adams, with full 
power and authority to make examination, investigation and 
adjustment of the loss and damage under the policy in suit in 
this case; that he, George G. Adams, did then and there make 
such examination and investigation as to the fire and loss, 
and, after being fully informed as to ‘how and when, in every 
particular, the plaintiff had violated the terms and conditions 
of the policy, if he had violated them at all, recognized and 
treated the policy as valid and binding and entered into nego- 
tiations and dealings with the plaintiff for the settlement and 
adjustment of the loss and damage, in consequence of which 
the plaintiff, of necessity, incurred much trouble, expense and 
lawyer’s fees in the premises; and that finally, before this 
suit, he, George G. Adams, declined and refused to go on with 
and make such settlement and adjustment on the sole ground 
that the policy was void because the plaintiff had kept, used, 
or allowed on the premises or in the stock of goods in contro- 
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versy, hazardous or combustible material prohibited by the 
policy; but all which the defendant thus by its agents waived 
and abandoned all the defenses it had to this suit based on its 
second plea.” ‘The defendant demurred to this replication, 
upon the following grounds: (1) It was not shown in said 
replication that said George G. Adams had power or authority 
to waive a forfeiture of said policy by the breach of the war- 
ranty and condition contained therein, which said breach had 
occurred prior to the attempted adjustment by said Adams. 
(2) It is not averred in said replication that the defendant 
undertook to adjust or settle or examine into said loss after 
it had knowledge of the breach of any condition or warranty 
contained in the policy. This demurrer was overruled, and 
the defendant duly excepted. Thereupon the defendant filed 
three rejoinders to the second plea. In the first rejoinder the 
defendant took issue upon said plea. The second and third 
rejoinders were as follows: ‘“(2) And the defendant for spe- 
cial rejoinder to said replication numbered 2 says that after 
the said Adams had entered upon the examination and investi- 
gation of said loss, with a view to the adjustment, the said 
Adams then and there for the first time discovered that there 
had been a breach or breaches of the warranties and condi- 
tions contained in and forming part of said policy of insurance 
which is the foundation of this action, and the said Adams, 
then and there refused to proceed with said examination or 
adjustment unless and until the said replication plaintiff con- 
sented and agreed that by proceeding with said examination 
and investigation the said Adams and the said defendant 
should not be held to have waived any right or defense which 
might be available to said defendant by reason of any such 
breach or breaches, and defendant avers that the plaintiff did 
then and there agree and consent that the further investiga- 
tion or examination or adjustment of said loss by said Adams 
should not be taken or held as a waiver of any right or de- 
fense the defendant might have against said policy or liability 
thereunder and said examination and investigation was con- 
tinued by said Adams under and in consequence of said con- 
sent and agreement, and not otherwise, and plaintiff avers 
that said consent and agreement was lawful and binding, and 
the plaintiff cannot now claim that said examination was a 
waiver of any defense, without this, that the said Adams de- 
clined to go on with said adjustment on the sole ground that 
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the policy was void because the plaintiff had kept, used or 
allowed on the premises hazardous or combustible articles 
prohibited by the policy. (3) That the said Adams did not 
proceed with said examination or adjustment after discover- 
ing that there had been a breach of the conditions and war- 
ranties contained in said policy, until the plaintiff had con- 
sented and agreed that by going on with such examination or 
adjustment the defendant should not be held to ‘have waived 
any defense it might have to the claim of the plaintiff under 
said policy.” 

The plaintiff demurred to the second and third special re- 
joinders, which demurrers were overruled. The _ plaintiff 
thereupon moved to strike the rejoinders from the file, and 
this motion was also overruled. Upon the issue joined upon 
the pleadings, there was evidence introduced on the part of 
the plaintiff tending to support the averments of the replica- 
tion numbered 2, and the evidence for the defendant tended 
to support the defendant’s rejoinders 2 and 3. The only de- 
fense interposed to the maintenance of the action was the 
breach of the iron-safe clause. It was admitted on the trial 
that there had been a breach of the iron-safe clause contained 
in the policy as to the manner in which the plaintiff kept his 
books. It was further admitted that due notice was given 
the defendant of the fire, and proof of loss was made as re- 
quired by the policy, and that the goods destroyed were of the 
value of $616.57. 

Upon the introduction of all the evidence the court, at the 
request of the plaintiff, gave to the jury the following written 
charges: “(A) I charge you that when only one ground of 
forfeiture is urged as the reason for the invalidity of the 
policy is a waiver of all other forfeitures or breaches which 
were known to the defendant. (B) If vou believe from the 
evidence that Adams was sent here for the purpose of adjust- 
ing the loss of this plaintiff, and that he, the said Adams, had 
apparent authority to settle such loss, and that, in conformity 
with ‘his authority and apparent power, the said Adams en- 
tered into the investigation of said loss, and this plaintiff had 
no knowledge of his limited authority, and no notice of any 
facts sufficient to put the plaintiff on inquiry by which he 
could discover such limitations, then I charge you you must 
find for the plaintiff on the question of authority of Adams to 
bind the defendant. (C) The burden of proof on the plaintiff 
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as to the authority or power of Adams to waive breaches of 
the contract of insurance is discharged upon the plaintiff 
showing to your reasonable satisfaction that the said Adams 
had apparent authority so to do. (D) I charge you that the 
letters introduced in evidence can only be looked to by you as 
tending to show the authority of Adams. (E) If Adams had 
apparent authority to waive, on behalf of this defendant, a 
breach of any conditions of the policy, then I charge you if you 
are reasonably satisfied from the evidence that said Adams 
was so held out by the defendant, or had apparent authority 
so to do, then I charge you that private limitations upon his 
authority are as though no such existed as to the issues in this 
cause, unless you further believe from the evidence that the 
plaintiff knew of these limitations, or had notice of some fact 
or facts sufficient to put him on inquiry, which, if followed, 
would have disclosed to the plaintiff such limitations.” 

The court at the request of the defendant gave the following 
charge, among others, to the jury: “(7) Before you can find 
that the defendant by its conduct waived any forfeiture of 
the policy, if there was such forfeiture, you must find from the 
evidence that the defendant or its authorized agent, had 
knowledge of all the material facts constituting such for- 
feiture.” 

The defendant requested the court to give to the jury the 
following written charges, and separately excepted to the 
court’s refusal to give each of them as asked: “(1) If you 
believe the evidence you will find for the defendant. (2) I 
charge you that if you believe the evidence neither the de- 
fendant nor its agent authorized to waive a forfeiture of the 
policy ever undertook to examine into and adjust the amount 
of loss and damage sustained by the plaintiff with knowledge 
of all the material facts constituting a forfeiture of such 
policy. (8) I charge you that if you believe the evidence you 
must find that Adams was not the general agent or general 
adjuster of the defendant. (4) I charge you that there is no 
evidence that Adams was authorized by the defendant to 
waive any breach of the conditions of the policy sued on.” 
“(15.) If you believe the evidence, Adams was not a regular 
agent or adjuster of defendant, but was specially employed 
to adjust the loss under this policy, and was not authorized 
by the defendant to waive any breach of the conditions or 
covenants of the policy. (16) If you believe the evidence, you 
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must find for the defendant unless the plaintiff has reasonably 
satisfied you by the evidence that the defendant or its author- 
ized agent waived the forfeiture of the policy with full knowl- 
edge of such forfeiture.” (19) 1 charge you that there is no 
evidence that the plaintiff was put to any trouble, expense 
and lawyer’s fees because the defendant or Adams recognized 
or treated the policy as valid or binding.” 

There were verdict and judgment for the plaintiff fixing his 
recovery at $616.57. 


Auex T. Lonpon and Joun Lonpon, for Appellant. 
T. C. McCretian and W. R. Water, for Appellee. 


Haratson, J. 

1. The decisions of this court consonant with those else- 
where, and the text writers, have settled the question,—re- 
lieving us from further discussion of it,—that an agent may 
waive the conditions in a policy of insurance; and further, 
that when one specific ground of forfeiture is urged against a 
policy of insurance, and the validity thereof denied on that 
ground alone, all other grounds are waived: Insurance Co. 
vs. Catchings, 104 Ala., 176; Insurance Co. vs. Tillis, 110 Ala., 
201; Insurance Co. vs. Allen, 119 Ala., 436; 1 Joyce, Ins., 
§ 591; City Council of Montgomery vs. Montgomery Water 
Works Co., 77 Ala., 256; Insurance Co. vs. Felrath, 77 Ala., 
194; Insurance Co. vs. Oates, 86 Ala., 558. “ The question is 
not so much,” observes Mr. Joyce, * what powers did the agent 
actually possess,—it is the agent’s ostensible or apparent au- 
thority, that which he is held out to the world to possess, 
which is the test of his actual powers in the absence of knowl- 
edge of limitations thereon, on the part of persons dealing 
with such agent. And the tendency of courts of the present 
day is towards a liberal, rather than a strict, construction of 
an agent’s powers. * * * An insurance company is bound 
by the acts of its agent within the real or apparent scope of 
his authority and to this extent, the act of the agent is the act 
of his principal. And this is so, even though he violates limi- 
tations upon that authority, which are not brought home to 
the knowledge of the party with whom he deals, and even 
though the agent’s acts be in direct violation of his instruc- 
tions:” 1 Joyce, Ins., §§ 425, 426, 440. The same author lays 
it down, supported by a great array of authorities, that such 


an agent may waive conditions, notwithstanding inhibitions in 
VoL. XXXI.—5. 
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the policy; and that, where the agent, who has knowledge 
that a ground of forfeiture exists, and thereafter by some act 
recognizes the contract as valid, there is a waiver: Id., §§ 489, 
541. In Insurance Co. vs. Young (86 Ala., 424) itis said: “If 
the company, after knowledge of the breach, enters into nego- 
tiations or transactions with the assured, which recognizes 
and treats the policy as still in force, or induces the assured to 
incur trouble or expense, it will be regarded as having waived 
the right to claim the forfeiture.” To the same effect is In- 
surance Co. vs. Norton, 96 U. 8., 234. Agreeably with these 
principles, this court held in Insurance Co. vs. Tillis, supra, 
as aptly expressed in the fifth headnote of that case, and di- 
rectly applicable here, that *‘ Where, after a fire, an insurance 
company sends a person to the scene of the fire, and author- 
izes him to act as an adjuster in the particular case, with all 
the authority in reference thereto that is given to general 
adjusters, the insured, in dealing with such person, in the ab- 
sence of notice to the contrary, has the right to presume he 
has authority to act for and bind the company as to all mat- 
ters within the scope of his duties as the adjuster in the par- 
ticular case, and such special adjuster, by denying all liability 
under the policy, may waive the provision of the policy, requir- 
ing the assured to produce formal proofs of loss, as effectually 
as could the general adjuster of the company.” In the case 
of Insurance Co. vs. Lesser, in MS. (28 South., 646), of recent 
impression in this court, is a full discussion of this subject in 
line with this and the former adjudications of this court. So 
it was, when this case was here, on a former appeal, we held 
that Adams, the party sent by the company with full power 
to make examination, investigation and adjustment of the 
loss, had authority to waive the conditions of the policy; and 
if, after full knowledge of the breach of the condition of the 
policy by the insured, he entered on an investigation and ad- 
justment of the loss, treating the policy as valid and subsist- 
ing, the company thereby waived any defense it had to the 
policy by reason of the breach of its conditions. On this view 
of the case we held that the demurrer to plaintiff’s replication 
to the defendant’s second plea was properly overruled. The 
reasons for this ruling are fully set forth in the former opin- 
ion, to which we adhere. 

2. In the transcript is also found an agreement of counsel, 
“that the only defense to the action is a breach of the provi- 
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sions of the iron-safe clause, no point being made on any other 
provision or stipulation in the policy,” and the defendant’s 
counsel make substantially the same statement in their brief. 

It is undisputed, for the evidence is without conflict to the 
effect, and admitted by plaintiff, that there had been a breach 
of the iron-safe clause, which defeated the action, unless the 
breach had been waived by the defendant. The whole trial, 
therefore, turned upon the question of the waiver, by one 
competent to make it, of the forfeiture of the policy in respect 
to the failure of plaintiff to keep his books as provided 
therein. We may, therefore, waive consideration of all plead- 
ings in the cause, except such as present these issues; viz.: 
The defendant’s second plea as amended; the plaintiff’s repli- 
cation number 2 thereto, and the defendant’s rejoinders num- 
bers 2 and 3 to said replication. The evidence of plaintiff 
tended to support his replication number 2, and that for de- 
fendant, its rejoinders 2 and 3 thereto. 

3. Refused charges numbered 1 and 2 were charges on the 
effect of the evidence, which was in conflict, or from which 
different inferences might have been drawn by the jury as to 
the matters on which the defense was based, and were, there- 
fore, properly refused. 

Charges 3, 4, and 15 were calculated to mislead, and were 
properly refused, under the evidence in the cause. Their di- 
rect effect, if given, would have been to impress the jury, that 
even if the defendant company had held out to the world that 
said agent had authority to waive the forfeiture, yet it would 
not be liable because of limitations upon this apparent power 
and authority which were uncommunicated and unknown to 
the plaintiff. They furthermore assume as true what is fairly 
contradicted by the secretary of the company, William C. 
Coart, to Ben Lee Allen, the agent of the company at Athens. 

A sufficient reason for the refusal of charge 16 is found in 
the fact that it is substantially the same as charge 7, given 
for the defendant. 

Charge 19 was faulty in assuming that there was no evi- 
dence of facts hypothesized, whereas, the plaintiff’s evidence 
tends to disprove the assumption. 

Charges B, C, D and E, given at the instance of plaintiff, 
assert correct propositions of law, when considered in refer- 
ence to the evidence in the cause, and were proper instruc- 
tions. Affirmed. 





Supreme Court of Mississippi. 


SUPREME COURT OF MISSISSIPPI. 


MUTUAL LIFE INS. CO. or NEw YORK ET AL. 
vs. 


HERRON.* 


Where it appeared that the general agent was authorized to appoint solicitors, 
to whom he delegated some of his authority, and such a solicitor gave a 
receipt signed by the secretary and countersigned by himself, stipulating 
to return the premium if the risk was not accepted, the company cannot 
avoid its obligation to return such premium, by the fact that the solicitor 
had given his note to the plaintiff for the amount, where it was found that 
the plaintiff did not accept it as a discharge of the claims, nor by the fact 
that the plaintiff awaited efforts on the part of the solicitor to pay the 
note, though the solicitor acted fraudulently towards the company. 


Appeal from Chancery Court, Hinds County. 


MeWuute & Trompson, for Appellants. 
Brame & Brame, for Appellee. 
Terral, J. 

This is a suit by attachment in chancery under section 486, 
Ann. Code, to recover of the appellants the sum of $322, with 
interest. Mathew Clay, Jr., applied to a soliciting agent of 
the insurance company for a policy upon his life in the sum of 
$12,000, payable $7,000 to appellee and $5,000 to Mathew Clay 
and Hattie K. Clay, upon which application appellee, Herron, 
paid to said soliciting agent of the company $322, being the 
sum of the first annual premium if insurance should be ef- 
fected, and took a receipt therefor, signed by the secretary of 
the company, and stipulating that said company should repay 
said sum of money to appellee if said insurance should not be 
effected. This receipt was signed by the secretary of the com- 
pany, and countersigned by L. T. Bradfield as collecting agent, 
and delivered to Herron. The company having declined to 
take the risk offered it, this suit is brought to recover the 
money, agreed to be returned in such event. The insurance 
company resists the recovery of the money specified in the 
receipt on several grounds. 

1. It is said that L. T. Bradfield, who, as collecting agent, 
countersigned the receipt for the $322 issued by the company, 
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was not, in fact, the agent of said company, but was merely . 
the agent of J. S. Wilcox, the general agent of the company 
at Montgomery, Ala. It is a general rule that an agent 
clothed with a personal trust cannot delegate his authority to 
another without some express provision for that purpose. 
Yet this rule is subject to exceptions, and among them to 
cases where it is understood by the parties that the appoint- 
ment of subagents is to be the mode in which the particular 
business would or might be done, or where, from the nature of 
the agency, a subagent is necessary; and it abundantly ap- 
pears from the record that the appellant company expected 
that Wilcox, its agent for the State of Alabama, would em- 
ploy subagents like Bradfield for the conduct of the business 
committed to him. It would seem improbable that Wilcox, 
as sole agent of the company for the State of Alabama, could 
form a business of insurance of any magnitude without the 
help of subagents. May, Ins. (§ 154), says: “General agents 
of insurance companies, authorized to contract for risks, re- 
ceive and collect premiums, and deliver policies, may confer 
upon a clerk or subordinate authority to exercise the same 
powers. The service is not of such a personal character as to 
come under the maxim, ‘ Delegatus non potest delegare.’” An 
admirable statement of the principles of law governing the 
subject may be found in Story, Ag., § 14. But here the applica- 
tion of Clay was vouched for by Bradfield as soliciting agent, 
and so the company had distinct knowledge that Bradfield 
was assuming to act as its agent; and his authority to so act 
was clearly recognized by it in the consideration given to the 
application, which was declined on other grounds than a want 
of authority in Bradfield. 

2. Secondly, it is said that if Bradfield be taken to be the 
agent of the company, and if the receipt countersigned by him 
be binding upon the company, still said company has been 
discharged from said duty by the act of appellee, Herron, in 
taking the note of Bradfield and Leach in discharge of its pay- 
ment. Bradfield, and Leach, who was assisting Bradfield in 
soliciting business of insurance, testified that they gave their 
note to Herron in discharge of the obligation of the company, 
and that it was accepted as such by appellee, while appellee 
distinctly insists that he did not agree to take the note of 
Bradfield and Leach in discharge of the obligation of the com- 
pany; and the finding of the chancellor solved that contention 
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in favor of appellee, and we see no ground for disturbing his 
conclusion on that point. 

3. But it is also contended that the insurance company is 
discharged from the repayment of the $322, because it is said 
that Herron, by awaiting the effort of Bradfield and Leach to 
pay him the money due him from the company, misled the 
company to its detriment. The insistence is that Bradfield 
and Leach committed a fraud upon appellant, and that Her- 
ron, by his conduct, involved himself in such fraud. In our 
view of the matter, however, the record discloses no such cul- 
pability on the part of Herron. The insurance company, or 
Wilcox, its general agent, knew that Bradfield, as soliciting 
agent, had all the authority belonging to such agent, was 
authorized to receive applications for insurance, collect in 
advance an amount equal to what would be the first annual 
premium, issue a binding receipt signed by the secretary of 
the company, stipulating for a return by the company of said 
amount if the risk was declined. In truth, the company was 
bound by all the acts of its agents done within the scope of 
their authority, and there was no duty imposed upon Herron 
to inform it of such acts. That Wilcox, the general agent of 
the company, may have been deceived by Bradfield and Leach 
may be true, but wherein Herron is responsible to the insur- 
ance company for such deception cannot, in our opinion, be 
deduced from this record. Affirmed. 





1902. } Ohio Farmers’ Ins. Co. vs. Waters et al. 


SUPREME COURT OF OHIO. 


OHIO FARMERS’ INS. CoO. 
v8. 


WATERS Et At.* 


Where an insurance policy has a condition to the effect that a sale or transfer 
of the property shall render the policy void, and the assured makes a deed 
of assignment, whereby he sells, grants, conveys and transfers the prop- 
erty to the assignee for the benefit of creditors, such transfer will avoid 
the policy. 

The fact that the assignor retains possession of the property at suffrance will 
not have the effect to prevent the policy from becoming void. 


Where all homestead and exemption rights are reserved in such deed, and 
there is a saloons on the premises, as against which no exemption can 
be allowed, and the insured asks an allowance in lieu of a homestead out 
of the insurance money, such claim is not an interest in lands, but a claim 
for money. 


Error to Circuit Court, Brown County. 


Statement of facts by Burger, J. 

The Ohio Farmers’ Insurance Company issued its policy of 
insurance to G. A. Boehm, insuring his farm house in the sum 
of $2,000 from August, 1892, to August, 1897. A building and 
loan company held a mortgage on the premises upon which 
the farm house stood for over $2,000, the loss, if any, payable 
to said company as its mortgage interest might appear, and 
the policy was delivered to and held by that company. On 
the Sth day of March, 1897, said G. A. Boehm, by his deed duly 
executed, acknowledged and attested, assigned the same 
premises, along with other property, to one Loudon, for the 
benefit of his creditors, and Mr. Loudon accepted the trust, 
and proceeded to execute the same according to law. In Sep- 
tember, 1897, Mr. Loudon died, and John Q. Waters was ap- 
pointed trustee of the assigned property. On the 27th day of 
April, 1897, after said assignment, the house was destroyed 
by fire, said Boehm having resided therein up to that time. 
After the assignment, and while the policy was in the posses- 
sion of the building and loan company, Mr. Boehm made an 
unsuccessful attempt to have the policy indorsed to said 
Loudon as his assignee. After said John Q. Waters had been 
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duly appointed and qualified as trustee, he filed his petition 
in the Court of Common Pleas of Brown County, in due and 
ample form, against the insurance company, for the recovery 
of the amount of the policy, with interest, and made a copy of 
the policy and a copy of the deed of assignment parts of his’ 
petition. The policy had the following condition :— 

If the realty on which the insured building is situate, or 
any part thereof, be sold or transferred, * * * then and 
in every such case this policy shall be void. 

The deed of assignment makes “ known by these presents ” 
that G. A. Boehm, upon sufficient consideration, 

Has and does hereby sell, grant, convey, transfer, set over, 

and assign unto the said D. W. C. Loudon, his successors, 

heirs, and assigns, as trustee in trust for the benefit of all 

his creditors, 
The realty upon which the insured building was then situate. 
G. A. Boehm was made a party defendant, and filed his an- 
swer and cross petition, and therein admitted the facts stated 
and allegations in the petition to be true, and claimed $500, 
in lieu of a homestead, out of the money to be collected on the 
policy of insurance. The insurance company filed general de- 
murrers to the petition and cross petition, and to ‘the amended 
petition and amended cross petition. The Court of Common 
Pleas sustained the demurrers, and, there being no desire to 
further plead, rendered final judgment in favor of the insur- 
ance company. The Circuit Court, on petition in error, af- 
firmed the judgment against the trustee, and reversed the 
judgment against Mr. Boehm, and remanded the case as to 
him for further proceedings, to which the insurance company 
excepted. After the case got back into the Court of Common 
Pleas, there were various pleadings, motions, and demurrers 
filed, and judgment was finally rendered against the insurance 
company for the full amount of the policy, with interest, and 
that judgment was affirmed by the Circuit Court, and there- 
upon the insurance company came here to reverse the judg- 
ment and proceedings below. 


Lee Exxiorr and Rurvs L. Fire, for Plaintiff in Error. 
Ware & Campsett and Joun Q. Waters, for Defendants in Error. 


Bourget, J. (after stating the facts). 
If the transfer of the lands and house to Loudon for the 
benefit of the creditors of Boehm was in violation of the terms 
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and conditions of the policy, the amended petition stated no 
cause of action in favor of the trustee, and the amended cross 
petition stated no cause of action or ground for relief in favor 
of Mr. Boehm because the policy by that transfer became void 
and of no binding effect as against the company, and in that 
event the demurrers to the amended petition and amended 
cross petition were properly sustained, and judgment was 
properly rendered in favor of the insurance company, and it 
was error for the Circuit Court to reverse the judgment 
against Boehm, and remand the cause for further proceedings; 
and, if this be so, then all the subsequent proceedings were 
erroneous, and should be reversed, and the first judgment in 
favor of the company should ‘be affirmed. So that the one 
question of controlling importance is whether the transfer by 
the deed of assignment for the benefit of creditors avoided 
the policy. As the policy and deed of assignment are made 
part of the petition, and are thereby brought into the record, 
the question is fairly and fully raised by the demurrers. The 
words of the policy are, “If the realty, * * * or any part 
thereof, shall be sold or transferred,” the policy shall be void. 
The words of the deed of assignment are, “has and does 
hereby sell, grant, convey, transfer, set over, and assign.” If 
there was not a sale out and out for value, there certainly was 
a transfer; and it was provided in the policy—which is the 
contract between the parties—that a ‘transfer should render 
the policy void; and, a transfer being conceded, it must follow 
that the policy is void, and that the petition, the amended 
petition, the cross petition, and amended cross petition state 
no cause of action: Freydendall vs. Baldwin, 103 IIl., 328; 
Perry vs. Insurance Co., 6 Lans., 201; 16 Commission of Ap- 
peals N. Y., 214; 4 Ins. Law J., 673; Joyce, Ins., 2288; May, 
Ins., § 276a; Guenzburger vs. Insurance ©o., 3 Ohio N. P., 140. 

Defendants in error claim that, as Mr. Boehm was in pos- 
session of the house up to the time of the fire, there was no 
complete transfer; and cite May, Ins., § 264. But his was not 
a possession of right, but at sufferance. The deed of assign- 
ment conveyed the full title, and that title carried with it the 
right of possession: Jones vs. Timmons, 21 Ohio St., 596. 
There can be no right of possession as against a deed convey- 
ing the whole title without reservation, but there may be pos- 
session at sufferance after the making and delivery of such a 
deed. The citation from May is as follows: “And, of course, 
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a voluntary assignment for the benefit of creditors is equiva- 
lently a transfer, unless possession be retained by the as- 
signor.” The authority cited by May for the exception in 
favor of the assignor where he retains possession is Insurance 
Co. vs. Lawrence, 4 Mete. (Ky.), 9, 81 Am., Dec., 521. In that 
case there was a special assignment of a stock of goods by 
deed by a debtor to one of his creditors to pay the debts owed 
to such creditor and to pay certain debts to other named 
creditors. There was a question as to whether the deed had 
been delivered and accepted, and it was conceded that the 
creditors had not receipted the debts. The court held that, 
under such circumstances, the debtor had still an insurable 
interest in the goods, but also held that, if the title to the 
goods passed under the deed, constructive possession passed 
with the title. That case is, therefore, not an authority as 
against a general assignment for the benefit of creditors in 
this State. In the case at bar the assignee accepted the trust, 
and proceeded to execute it according to law, and the full title 
passed to him under the deed of assignment, and that carried 
with it the right of possession, and the possession of the 
tenant at sufferance was the possession of the holder of the 
legal title. 

It is also urged by defendants in error that, as Mr. Boehm 
reserved all homestead and exemption rights under the laws 
of Ohio, he did not part with all his rights in the premises, 
and still retained an insurable interest. But the petition 
shows that this property was mortgaged to the building and 
loan company, at the time the assignment was made, for over 
$2,200, only part of which was afterwards paid by a sale of the 
Jands, which mortgage would prevail over all homestead and 
exemption rights; and all there was left to him was the pos- 
sible right to receive out of the proceeds of the sale a sum of 
money not exceeding $500. This was a claim for money, and 
not a title in real estate. “One may be interested in the 
avails of property alienated, and yet have no right to the 
property itself:”’ May, Ins., § 264. The company did not 
place a policy of $2,000 upon a contingent claim for money 
which could not exceed $500. The company placed the policy 
upon the building as a whole, and it would take the whole to 
keep the policy in force. The transfer of any part would 
avoid the policy. To compel the company to pay the policy 
because of the reservation of a possible claim for $500 would 
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be to make a new contract, a contract which the company evi- 
dently would not have made. 

The judgment of the Circuit Court reversing the judgment 
in favor of the insurance company and against G. A. Boehm 
is reversed, and the judgment of the Common Pleas Court is 
affirmed, and all the judgments and proceedings had in the 
cause after the first judgments in favor of the insurance com- 
pany are reversed, and set aside, and held for naught. Judg- 
ments reversed, and common pleas affirmed. 

Minshall, C. J., and Spear, Davis and Shauck, JJ., concurred. 
Williams, J., dissented. 


SUPREME COURT OF OHIO. 


OHIO FARMERS’ INS. CoO. 
v8. 


BURGET.* 


The stipulation in a policy of fire insurance that ‘this policy shall become 
void, unless consent in writing is indorsed by the company hereon if any 
change takes place in the location of the property,” may become the sub- 
ject of construction because of the variety of senses in which the word 
“void” is used. 


The terms of such stipulation should be construed with reference to its pur- 
ose, and, thus construed, it does not exempt the insurer from liability 
ecause of a change in the location of insured chattels without its con- 

ng if the hazards of such location are not operative at the time of the 
oss. 


The insured may recover upon a policy containing that stipulation for the loss 
of chattels destroyed at a location to which they were removed with the 
insurer’s consent, notwithstanding their previous removal to another lo- 
cation without such consent. 


Error to Circuit Court, Cuyahoga County. 


Statement of facts by Suavcs, J. 


Miss Burget brought an action in the Court of Common 
Pleas to recover of the insurance company upon its policy the 
value of chattels which had been destroyed by fire during the 
life of the policy. By appropriate exceptions to the instruc- 
tions given to the jury upon the trial, the insurer presented 
as a question of law its liability upon the following state of 
facts: On the 22d day of November, 1895, the company exe- 
"*Decision rendered, Oct. 22,1901. SyllabusbytheGourt. === SS 
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cuted to Miss Burget its policy on the chattels destroyed, in- 
suring them for three years. At the time of the insurance the 
chattels were located at a residence, No. 363 Prospect Street, 
in Cleveland. The policy contains the following stipulation :— 
This policy shall become void unless consent in writing is 
indorsed by the company hereon in each of the following in- 
stances, viz.: * * * If any change takes place in the 
location of the property. 

About the 1st of February, 1896, Miss Burget removed from 
Prospect Street to Huron Street, in Cleveland, taking the 
insured property with her. The company had no knowledge 
of this removal, and, of course, did not consent thereto. On 
the 3d day of February, 1896, she removed to a residence on 
Winchester Avenue, in Cleveland, taking the property with 
her. The property was there destroyed by fire on the follow- 
ing day. On the 3d day of February she obtained the consent 
of the company to the removal of the property to the resi- 
dence on Winchester Avenue, where it was destroyed. Under 
the instructions given, a verdict was returned for the plain- 
tiff, and a judgment following the verdict was affirmed by the 
Cirenit Court. 


Lee Exxiort and Hitz & Horyer, for Plaintiff in Error. 
Hart, Canrrecp & Cattacuan, for Defendant in Error. 


Suavck, J. (after stating the facts). 

The sound propositions advanced by counsel for the insur- 
ance company must be unavailing if the following is unsound: 
The removal of the property insured from Prospect Street to 
Huron Street without the consent of the company rendered 
the policy wholly void for its entire term, and incapable of 
further operation, except by the subsequent consent of the 
company with knowledge of that removal. The scope and 
materiality of this proposition appear from the considerations 
that the chattels were not destroyed at the residence on 
Huron Street to which they were removed without the com- 
pany’s consent, but later. at the residence on Winchester 
Avenue, to which they were removed with its consent; and 
that when it gave such consent it had no knowledge of the 
previous removal to Huron Street. A change in the location 
of insured chattels may increase the hazard or it may diminish 
it, but the insured is not required to leave the question of 
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increased hazard to be tried as a matter of defense after a 
loss. It may, by the stipulations of its contract, reserve the 
right to decide that question for itself, and to decide it con- 
elusively. That right was exercised by the insurer in this 
“ase by the stipulation that the policy should become void if, 
without its consent, there should be a change in the location 
of the property. The stipulation is conclusive, but the dura- 
tion of the avoidance of the policy for which it provides is to 
be determined by the intention of the parties, as that is 
evinced by the subject and terms of the contract. <A like con- 
clusive character attaches to other stipulations of insurance 
policies by which the insurer secures exemption from liability. 
The condition that the policy shall be void if the house which 
is the subject of insurance should “ be vacated or left unoc- 
cupied ” when broken was held to be determinative of the 
rights of the parties, and to exempt the insurer from liability, 
the loss occurring during vacancy: Insurance Co. vs. Wells, 
42 Ohio St., 519. The same view has been taken of stipula- 
tions against liability in cases of the alienation of the title of 
the insured of other insurance, of forbidden liens, of increased 
hazard from repairs, of the insured property being used in 
violation of law, of a ship navigating forbidden waters, of the 
use of the property for more hazardous purposes, of lighting 
with gasoline, and other like conditions. With respect to all 
of the conditions enumerated it has been considerately held 
that the avoidance intended by the stipulation is during, and 
only during, the existence of the forbidden hazard: Insur- 
ance Co. vs. Kimberly, 34 Md., 224; Insurance Co. vs. Schreck, 
27 Neb., 527; Mutual Fire Ins. Co. vs. Coatesville Shoe Fac- 
tory, 80 Pa., 407; Obermeyer vs. Insurance Co., 43 Mo., 573; 
Hinckley vs. Insurance Co., 140 Mass., 38; Worthington vs. 
Bearse, 12 Allen. 382; Lane vs. Insurance Co., 12 Me., 44. 
There are numerous other decisions of like import, but these 
are sufficient for present purposes. 

The cases upon the subject have been collected by Mr. Joyce, 
in a note to section 2239 of his work on insurance. Some of 
them are plainly irreconcilable with the view above stated. 
They are entitled to the most respectful consideration, be- 
cause they are supposed to pay the greatest possible deference 
to the terms of the contract into which the parties have en- 
tered, and to administer merited rebuke to those who would 
adjudicate with respect to these contracts otherwise than in 
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accordance with the rules generally recognized. They pro- 
ceed upon the view that, to give full effect to the terms used 
by the parties, they must be deemed to have intended that 
upon any breach of the stipulation against an extra hazard, 
unless the breach is merely temporary, the contract is termi- 
nated, and that it cannot again be put into operation except 
by some act of the insurer which amounts to a waiver of the 
defense which was made available by the breach. These 
cases take no note of the necessity for the construction of 
such stipulations in view of the variety of senses in which the 
word “ void” is used. They do, however, by the clearest im- 
plication, admit that the word is not, in such connections, 
used in its extreme sense; for, if it were so used, the liability 
of the insurer could not, after the breach, be revived by mere 
waiver. The necessity for construction is also impliedly ad- 
mitted in the attempted distinction between such forbidden 
hazards as are temporary merely and those which are perma- 
nent. For that distinction the terms of the contract afford 
no basis whatever. If the distinction is made, it must be de- 
duced by construction which applies the terms of the contract 
to its subject; and, having regard to the reasonableness of 
conclusions, every hazard is temporary which is not operative 
when a loss occurs. <Any other distinction between tem- 
porary and permanent hazards must be arbitrary, and quite 
apart from any supposed intention of the contracting parties. 
In this portion of the policy the parties stipulated for the 
immunity of the insurer from liability on account of losses 
which might occur during its life. The sole purpose of the 
stipulation under consideration was to exempt it from lia- 
bility for a loss which might occur from hazards which it did 
not have an opportunity to estimate for itself, and which it 
did not contemplate; that is, from hazards not existing at the 
place where the chattels were when insured, or at another to 
which they might be removed with its consent. The consent 
of the insurer to the removal of these chattels to the residence 
on Winchester Avenue, where they were destroyed, was its 
election to accept the hazards of that location in lieu of those 
of their location when the policy was written. The hazards 
of the location in which the chattels were destroyed were in 
no wise augmented by the previous removal to Huron Street 
without the consent of the company. Judgment affirmed. 
Minshall, C. J., and Williams, Burket and Spear, JJ., concur. 
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Davis, J. (dissenting). 

I cannot acccept the postulate of the majority that the 
“avoidance intended by the stipulations is only during the 
existence of the forbidden hazard.” ‘That it may be so in 
some cases I do not deny, but in a case so plainly stipulated 
for by the parties such a qualification cannot be read into the 
contract. Upon a change of location of the insured property 
it is stipulated, not that the policy shall become void at the 
election of the insurer, but that it shall become void. That 
means that upon the violation of the contract by the insured 
the policy eo instante becomes absolutely void. Such was the 
judgment of this court upon a similar policy: Insurance Co. 
vs. Wells, 42 Ohio St., 519. In this case Judge McIlvaine says: 
“The cases relied upon as authority to the contrary by the 
defendant in error involved the construction of contracts 
materially different from this one. Here no construction or 
interpretation is needed. The plain and unequivocal terms 
of the contract must be enforced.” To the same effect are 
numerous decisions elsewhere, of which Imperial Fire Ins. Co. 
vs. Coos Co. (151 U. S., 452, 464) is a representative case. On the 
same day on which the decision was announced this court also 
heid, construing a clause of a condition in a policy identical 
with the one now under discussion, that a breach of that con- 
dition rendered the policy void, not voidable; that is to say, 
it was held that a transfer of the property avoided the policy: 
Insurance Co. vs. Waters. 65 Ohio St.,-——. The language of 
this agreement is that 'the transfer, or the change of location, 
etc., of the property, shall render the policy void. This being 
so, the policy became void on the removal of the property from 
Prospect Street to Huron Street without the knowledge or 
consent of the insurer; and it is settled law that, “if the 
policy has become forfeited or void for any cause, it cannot be 
renewed or revived except there is a waiver or estoppel aris- 
ing from the acts or statements of the company or its author- 
ized agent, or unless there is an express agreement to revive:” 
Joyce, Ins., § 1467. It does not appear from the record in this 
case that at the time the insured property was removed from 
Prospect Street to Huron Street the insurer intended to move 
to Winchester Street, nor that the repose at Huron Street was 
merely temporary; and it is conceded that, if a loss had oc- 
curred while the property was at Huron Street the insurance 
company would not have been liable. If the theory of the 
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law which I have presented is correct, the policy was at that 
time void, not merely voidable. But it does appear that the 
insured knew of this provision of the contract making the 
policy void, because she applied for the company’s consent to 
the removal to Winchester Street, and concealed the fact that 
she had already removed the goods from Prospect Street to 
Huron Street, which would avoid the policy. At all events, 
there is an utter failure to show any waiver of its rights by 
the company, with knowledge of the facts; much less an 
agreement to revive the policy. I, therefore, am of the opin- 
ion that the judgment of the Circuit Court should be reversed. 


a 


SUPREME COURT OF ALABAMA. 


CAPITAL CITY INS. CO. 
v8. 
JONES.* 


An agreement with a building and loan association that monthly payments to 
it by a mortgagee shall be credited on payment of stock and not to a re- 
duction of the mortgage, but are subsequently applied, with consent of 
the association, to a reduction of the mortgage, this will be regarded as a 
modification of the original agreement and upheld. 


Where the policy is payable to mortgagee as interest may appear, and any 
balance to the mortgagee and the mortgage debt is equal to the policy, the 
mortgagee is the only party entitled to sue ; but when the loss exceeds the 
debt each party may sue for his share of the loss, since the agreement 
was to pay a parttoeach. The burden of proof, however, is on the plaintiff 
mortgagor, to show the amount of balance after payment of mortgage debt. 


Appeal from Circuit Court, Conecuh County. 


This was an action on a policy of fire insurance, instituted 
by plaintiff, as assignee of W. E. Liverman. The policy was 
taken out by plaintiff's predecessor in trust in accordance 
with the agreement of the assignor to keep the property in- 
sured for the benefit of a mortgagee whose mortgage ante- 
dated the assignment. The policy was for $1,090, which was 
the amount of the loss. There was a controversy in the evi- 
dence as to whether the mortgage debt was equal to or ex- 
ceeded, or was less than the amount due under the policy. 


Tuos. G. & Cuas. P. Jonzs, and Epwin F. Jones, for Appellant. 
D. M. Powett and J. F. Jonxs, for Appellee. 
McC tet1ay, C. J. 
When this cause was here on a former appeal, the questions 
now presented for review by this record were not presented or 
* Decision rendered, Dec. 20, 1900. 
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decided: Jones vs. Insurance Co., 122 Ala., 421, 25 South., 790. 
On the 3d day of January, 1894, one Liverman made an assign- 
ment of all his property to one J. P. Etheridge for the benefit 
of certain of his creditors, not including among them the Na- 
tional Building & Loan Association. In the list of property 
conveyed was a storehouse and lot owned ‘and occupied by him, 
upon which was a mortgage to the National Building & Loan 
Association for $1,000. As to this house and lot, it is ex- 
pressly provided in the deed of assignment that only the 
equity of redemption is conveyed. By the terms of the mort- 
gage given by Liverman to the National Building & Loan As- 
sociation, which mortgage was recognized as a valid, subsist- 
ing, and binding contract by the deed of assignment, there 
was an obligation upon him to keep this storehouse insured in 
some reliable insurance company for at least $1,500, payable 
in case of loss to the association to the amount secured by the 
mortgage. On the 5th day of May following, J. P. Etheridge, 
assignee, procured the issuance of the policy of insurance sued 
upon. This policy was for $1,000 upon the storehouse, in 
which he acquired by the deed of assignment the equity of 
redemption,—the right to pay off and discharge the mortgage 
to the National Building & Loan Association. It would seem 
that, for the purpose of carrying out the mortgage contract 
imposing the obligation to insure the house for the benefit of 
the mortgagee, there was inserted in the body of the policy 
this clause: “Any loss occurring under this policy will be due 
and payable to the National Building & Loan Association of 
Montgomery, Ala., mortgagees, as their interest may appear; 
balance, if any, to J. P. Etheridge, assignee of W. E. Liverman, 
for the use of the creditors of the said W. E. Liverman, named 
in his deed of assignment, now recorded in the office of the 
judge of probate of Conecuh County, Ala.” On the 6th of 
November, 1894, the house was destroyed by fire. Its value is 
shown to have been about $2,000, making the amount due upon 
the policy $1,000, its face value. In November, 1895, Ether- 
idge transferred the policy to the plaintiff, who became his 
successor, by appointment of the Chancery Court, to admin- 
ister the trust estate, and who instituted and prosecuted this 
suit, which resulted, upon the trial, in a judgment in his favor 
for the full amount of the policy. There was, at the time the 
loss became due and payable under the policy, due upon the 


mortgage, if we accept the plaintiff’s construction of the evi- 
VoL. XXXI.—6. 
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dence, the sum of $888 and some cents. The contention of the 
defendant, however, is that the evidence undisputably, and 
beyond adverse inference, shows that there was due upon the 
mortgage the sum of $1,000,—an amount equal to the amouat 
of the policy. This contention is based upon the stipulations 
in the mortgage providing for the application of the monthly 
payments made under it. Under these stipulations these 
monthly payments did not go in reduction of the principal of 
the debt secured by the mortgage: Southern Building & Loan 
Ass’n vs. Anniston Loan & Trust Co., 101 Ala., 582; Gwin vs. 
Association (Ala.), 25 South., 843. It doubtless could be af- 
firmed, as a matter of law, that the monthly payments should 
be applied as agreed upon in the mortgage contract, in the 
absence of all evidence that they had not been applied to the 
principal sum and interest thereon secured by the mortgage. 
But there is no rule of law or of public policy which prohibits 
their application on the mortgage debt, instead of upon the 
stock subscribed for in the association by the mortgagor. If 
they were so applied by the mortgagee, and the mortgagor as- 
sented to their application, they go to reduce the amount due 
upon the mortgage debt. Whether they were so applied is a 
question for the jury under the evidence in this case. If the 
amount due upon the mortgage was equal to or exceeded the 
loss under the policy of insurance, the National Building & 
Loan Association, or its assignee, being the exclusive bene- 
ficial owner of the whole money due by defendant, is the only 
person entitled to recover it. After the loss became fixed, 
“the policy was nothing other than a contract for the payment 
of money:” Code, § 28; Perry vs. Insurance Co., 25 Ala., 355; 
Insurance Cos. vs. Felrath, 77 Ala., 194; Baltis vs. Dobin, 67 
Barb., 507; Pitney vs. Insurance Co., 65 N. Y., 6; Donaldson 
vs. Insurance Co., 95 Tenn., 280; Bartlett vs. Insurance Co., 77 
Iowa, 86; Insurance Co. vs. Brown, 77 Md., 64; Motley vs. In- 
surance Co., 29 Me., 337; Franklin vs. Insurance Co., 48 Mo., 
491; Brown vs. Insurance Co., 5 R. 1., 394; Insurance Co. vs. 
Chase, 5 Wall., 509; Fland., Ins., 588. Can the plaintiff main- 
tain this action in the event the amount due upon the mort- 
gage debt is less than the amount of the loss, which we have 
shown was the face of the policy? In the case of Insurance 
Cos. vs. Felrath, supra, the policies contained the provision, 
“ Loss, if any, payable to Joseph Felrath, to the extent of his 
mortgage interest.” The amount due to Felrath at the time 
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of the loss was less than the amount of the policies. The 
court, after recognizing the right of Felrath to recover, had 
the amount of his mortgage been equal to, or exceeded, the 
amount of the policies, said: “They [the policies] appointed 
the payment of a part of the money to Felrath in case of loss. 
They did not appoint the payment of the entire sum, nor were 
the policies assigned. They did not confer on Felrath a right 
to sue for a part, and on Clark [the insured] the right to sue 
for the residue. That would have been to split one contract 
into two causes of action, which can only be done by agree- 
ment of debtor and creditor, having that object in view.” It 
is obvious from this language that Felrath was denied the 
right to maintain the suit because the court was of the opinion 
that the debtors, the insurance companies, had not agreed to 
split the debt or cause of action, so as to entitle Felrath to 
maintain a suit for his portion of the loss and Clark for his 
part. Had Clark brought the suit, the same process uf rea- 
soning would have defeated any recovery by him, for he could 
have no more been allowed to split the cause of action than 
Felrath. The logical result of the holding in that case is that 
Felrath and Clark should have brought a joint action. We 
are of the opinion that the decision is wrong on this point, 
and it is overruled; that the agreement on the part of the in- 
surance companies, the debtors, to pay to Felrath so much of 
the loss as was equal to the amount of his mortgage debt, and 
the balance to Clark, was a separate, independent, and dis- 
tinct promise to each,—a splitting of the debt or cause of 
action by the debtor, upon which each could maintain separate 
suits for the amount due him. So, in this case, we hold that 
the plaintiff can maintain this suit for the balance, if any, of 
the loss, after deducting the amount due upon the mortgage at 
the time of the loss. This is the promise of the defendant and 
there is no good reason why it should not be enforced as made: 
Palmer Sav. Bank vs. Insurance Co. of North America, 166 
Mass., 189. This, of course, imposes the burden upon the 
plaintiff of showing there was a balance after paying the mort- 
gage, and the amount of such balance. 

The rulings of the Circuit Court were not in conformity to 
these views, and the judgment must be reversed, and the cause 
remanded. 





Supreme Court of New York. 


LOWER COURT DECISIONS. 


CONTRIBUTION UNDER COINSURANCE CLAUSE. 


Supreme Court of New York, Appellate Division, First Department, 
October, 1901. 


FARMER’S FEED CO. OF NEW JERSEY, Plaintiff, 


vs. 


SCOTTISH UNION & NATIONAL INS. CO. or EDINBURGH, Defendant. 


Property valued at $124,660, on which the loss was $45,321, was insured in one 
company for $42,500, and in four other companies for an aggregate not 
exceeding $17,500, with a provision that they should be liable, in case of 
loss, for no _— proportion of the loss than the sum insured bore to 
80 per cent of the value. All the policies provided that they should not 
be liable for any greater proportion of the loss than their amount bore to 
the total insurance. 

Held, That the actual amount insured under the four policies was limited to 
their actual liability, as stated in their terms, which was only $7,932.84, 
and the first policy should contribute on the basis of its liability of $17,- 
500. The insured was not a coinsurer under the four policies of 20 per 
cent of the value. 


Submission of controversy upon an agreed statement of 
facts. 


This is a submission of a controversy upon an agreed state- 
ment of facts. It appears that in May, 1898, the plaintiff pro- 
cured from the defendant a policy of insurance upon a build- 
ing in the city of New York. The policy was originally for 
the sum of $60,000, but by agreement on June 14, 1900, it was 
reduced to $42,500. The defendant’s policy was in the stand- 
ard form, containing the provision that it should “ not be lia- 
ble under this policy for a greater proportion of any loss on 
the described property, or for loss by and expense of removal 
from premises injured by fire than the amount hereby insured 
shall bear to the whole insurance, whether valid or not, or by 
solvent or insolvent insurers, covering such property, and the 
extent of the application of the insurance under this policy, 
or of the contribution to be made by this company in case of 
loss may be provided for by agreement or condition written 
hereon or attached or appended hereto.” 
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On the ist of July, 1900, the property covered by the de- 
fendant’s policy was damaged by fire. The plaintiff, at the 
time of the fire, had other insurance upon the property, that 
other insurance being in four companies whose policies con- 
tained the same clause as that above quoted from the defend- 
ant’s policy, and, in addition thereto, another clause in the 
following words: “ Percentage Coinsurance Clause. In con- 
sideration of the premium for which this policy is issued, it is 
expressly stipulated that, in the event of loss, this company 
shall be liable for no greater proportion thereof than the sum 
hereby insured bears to 80 per cent of the cash value of the 
property described herein at the time when such loss shall 
happen, nor more than the proportion which this policy bears 
to the total insurance.” The defendant’s policy did not con- 
tain the 80 per cent clause. In each of the four policies other 
than the defendant’s, no specific amount of risk taken by the 
underwriter is named, but in three of them the insurance is 
for an amount “not exceeding $5,000,” and in one of them 
“for an amount not exceeding $2,500.” These four policies 
aggregate $17,500, which is just the amount by which the de- 
fendant’s policy was diminished by agreement. The insur- 
ance effected by the four policies, other than the defendant’s, 
was for one year from the 5th of November, 1900. After the 
fire the underwriters and the plaintiff caused an appraisement 
of the property to be made, and found that its sound value at 
the time of the fire was $124,660, and that the plaintiff’s loss 
was $45,321.18. A controversy ‘having arisen as to the 
amount for which the defendant was liable under this policy, 
a stipulation was made between the parties by which the de- 
fendant was to pay, and it did pay, to the plaintiff the sum of 
$32,102.50, leaving a balance of $6,074.76 in dispute. 


Martin Pasxvsz, for Plaintiff. 
Micnart H. Carpozo, for Defendant. 
Parrerson, J. 

The underlying question is, what is the whole insurance 
upon the property destroyed? The plaintiff insists that it is 
the actual insurance effected by the four policies plus that 
effected by the defendant’s policy; that the actual insurance 
effected by the four policies, in view of the 80 per cent clause, 
amounts to $7,952.84 only, and that, therefore, under the de- 
fendant’s policy, it should pay $38,177.26. The defendant’s 
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contention, on the contrary, is that the total insurance is 
$60,000, and that it is liable only for $2388 of $45,321.18, or 
$32,102.50, the amount which it paid. 

Under the terms of all the policies, the amount of insurance 
exceeding the amount of loss, the plaintiff is entitled to full 
indemnity. The defendant’s contention proceeds upon the 
theory that the plaintiff, by taking out the four additional 
policies, has become a coinsurer with it, and must bear a pro- 
portionate part of the loss; or, in other words, that under the 
four policies contributing with the defendant, the plaintiff 
is a coinsurer for the difference between the amount for which 
the four companies are liable and the assumed aggregate in- 
surance of $17,500 covered by those policies. Hence, it is 
argued that the amount of insurance, and not the amount of 
the liability, controls. But it seems to us that the amount of 
insurance effected by the four policies is identical with the 
amount of the loss, and that the extent of that insurance 
could not be ascertained until after a loss, for the insurance 
was to an amount not exceeding a stipulated sum, and was, 
therefore, indefinite. It might or might not be the maximum 
amount named in each of the four policies. How much insur- 
ance was effected by each policy depended upon the sound 
value of the property covered at the time of the loss, dimin- 
ished by 20 per cent. The plaintiff obtained insurance addi- 
tional to that granted by the defendant only to the amount 
for which the four underwriters, other than the defendant, 
would be liable upon their policies. It is the actual amount 
of insurance obtained by the plaintiff and in force at the time 
of the loss from which the contribution is to-be made. 

Judgment should be directed for the plaintiff for $6,074.76, 
with interest from November 28, 1900, with costs. All concur. 
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FIRE INSURANCE.—FOREIGN CORPORATION. 


Supreme Court of New York, Appellate Divisim, Second Judicial Depart- 
ment. 


CUMMER LUMBER CO., Respondent, 
v8. 


ASSOCIATED MANUFACTURERS’ MUT. FIRE INS. CORP. oF THE STATE 
oF NEw YORK, Appellant.* 


The fact that the plaintiff employed an agent within this State to solicit or- 
ders and to make estimates upon lumber to be supplied by the plaintiff, 
that this agent had an office in the city of New York, that his compensa- 
tion was determined by the commissions earned, that all orders obtained 
by such agent were sent from New York to the plaintiff at Jacksonville, 
where they were accepted or rejected, that the lumber and the bills there- 
for were sent from the home office at Jacksonville to its customers, coupled 
with the fact that the policy was issued and delivered in this State to the 
plaintiff's brokers, do not bring the plaintiff within the application of 
section 15 of the General Corporation Law. 

The taking out by the plaintiff within this State, of the policy sued on, was 
not doing business in this State within the meaning of the statute; and 
to hold that a foreign corporation taking out a policy of insurance on its 
property in anothor State should be compelled to have a certificate that 
would enable it to transact its general business in this State, if violating 
no positive provisions of the State or national constitutions, would be op- 
posed to public policy. And it is the duty of the court to give such a 
reasonable construction to statutes as will not render them ineffective, 
or read into them provisions that the Legislature cannot reasonably be 
supposed to have intended. 


The statute clearly indicates the scope of the law, and merely undertakes to 
regulate the business of foreign corporations, so that they shall not do 
business under more advantageous terms than those allowed to corpora- 
tions of this State. Its purpose was not to avoid contracts, and it has no 
relation whatever to the incidental contracts of a foreign corporation, 
although entered into in this State, such as the insurance of the property 
of such foreign company in another State. 

The ordinary conditions precedent necessary to be performed by the insured 
after a loss has been sustained, are the giving of notice of loss and the 
rendering of proofs of loss, in the absence of any request on the part of 
the insurer for further information. 

The receipt and retention of proofs of loss without objection act as a waiver 
of all defects on such proofs. 

What facts show a compliance with the provisions of the policy that the in- 
sured will use due diligence to at all times maintain the automatic sprin- 
kler system in working order. 

Where the obligation on the part of the insured is to exercise ‘ due diligence” 
in the maintenance of the sprinkler system, which he does, notice of an 
increase of hazard caused by the breaking of the system need not be given 
the insurer, where sach notice is not specifically provided for in the clause 
of the policy relating to the sprinkler system. 


*Decision rendered, Dec. 23, 1901. 
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Two appeals from judgments entered in favor of the plain- 
tiff and against the defendant, on the decision of a referee. 


ArcuipaLp C. Sxenstone, for Appellant. 

Wits B. Exuson (Rufus L. Weaver on the brief), for Respon- 
dent. 

Woopwarp, J. 

The plaintiff brings two actions to recover upon two certain 
insurance policies written by the defendant upon property of 
the plaintiff, located at Jacksonville, Fla. The property cov- 
ered by one of the policies was the lumber in the plaintiff's 
yard, and the other was the sawmill buildings, machinery, dry 
kilns, dry sheds, docks, etc. The defenses interposed were 
practically the same in each case, and the cases were tried as 
one, before a referee, who was chosen by consent to hear and 
determine the issues. The answers, as amended upon the 
trial, set up the defense that the plaintiff’s case falls within 
the inhibition of section 15 of the General Corporation Law 
of the State of New York, which forbids a foreign corporation. 
doing business in this State, to bring an action upon a con- 
tract made in this State, unless it first obtains a certificate to 
do business from the Secretary of State; that there was a 
change in the exposure of the property covered by the poli- 
cies; that the plaintiff has failed to show a compliance with 
the conditions precedent required by the policy, ete. The 
learned referee found all of the facts in favor of the plaintiff, 
and reached the conclusion that judgments should enter upon 
the facts found in favor of the plaintiff. From the judgments 
entered appeal comes to this court. 

The plaintiff in this action is a foreign corporation, engaged 
in the manufacture and sale of lumber at Jacksonville, Fla. 
The defendant is a domestic fire insurance company, duly or- 
ganized and doing business under the laws of the State of 
New York, and having its principal place of business in the 
borough of Brooklyn. Some time prior to February 6, 1899, 
the plaintiff, through a firm of insurance brokers in the city 
of New York, took out the two policies in suit, the defendants 
undertaking to pay any loss or damage which the plaintiff 
might sustain during the term from February 6, 1899, at noon, 
to March 21, 1900, at noon. On March 12, 1899, while these 
policies were in force, the property of the plaintiff was de- 
stroyed by fire, and although there were over twenty com- 
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panies holding risks upon this property, the defendant alone 
contests payment. 

The theory of the defendant is that the plaintiff, being a 
foreign corporation, and concededly not having complied with 
the condition of section 15 of the General Corporation Law, 
should have been denied the aid of the courts of this State to 
enforce these contracts of insurance, on the ground that the 
plaintiff was doing business in this State within the meaning 
of the statute. The evidence established the fact that the 
plaintiff employed an agent within this State to solicit orders 
and to make estimates upon lumber to be supplied by the 
plaintiff, and that this agent bad an office in the city of New 
York, whose compensation was determined by the commis- 
sions earned at the rate of twenty-five cents per thousand feet 
of lumber sold. The orders were sent from New York to the 
plaintiff in Jacksonville, where they were accepted, and the 
bills and the goods were sent direct from the home office in 
Jacksonville to the customers; and upon these facts, coupled 
with the fact that the contract of insurance was made in this 
State through the agency of the firm of insurance brokers, the 
defendant insists that the plaintiff was doing business in this 
State, and that it is within the inhibition of the provision of 
the General Corporation Law mentioned above. 

We think this position is not tenable; that it was not the 
intention of the Legislature to exempt its insurance corpora- 
tions from the obligations of their contracts by any such 
transparent fraud upon those who had paid for the protection 
which the defendants held themselves out as affording. The 
plaintiff’s agent was no more than a traveling salesman, with 
permanent headquarters in the city of New York, and the evi- 
dence clearly shows that he maintained, not an office of.the 
plaintiff, but an office for his own use, and he did business in 
this State for the plaintiff only in the sense that every travel- 
ing salesman for an individual or a corporation having a 
domicile or place of business outside of this State does busi- 
ness. for his employer by soliciting orders to be approved and 
accepted at the home office. The suggestion that the plain- 
tiff was doing business in this State in taking out its policy of 
insurance here is too absurd to be considered seriously, for the 
Legislature is not to be presumed to have intended that it 
was necessary, to bring the patronage and the profits of insur. 
ance into this State, and to protect those who thus contrib- 
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uted to the prosperity of the State, that each foreign corpo- 
‘ation so taking out a policy of insurance upon its property 
in another State should be compelled to have a certificate 
which would enable it to transact its general business in the 
State of New York. Such a condition, if violating no posi- 
tive provisions of the State or national constitutions, would 
be opposed to public policy, and it is the duty of the courts to 
give a reasonable construction to statutes, not to read into 
them provisions which the Legislature cannot be reasonably 
supposed to have intended. The section of the General Cor- 
poration Law under which the defendant seeks to be relieved 
of its obligation to fulfill its contract with the plaintiff, 
clearly indicates the scope of the law, which merely under- 
takes to regulate the business of foreign corporations, so that 
they shall not do business under more advantageous terms 
than those allowed to the corporations of this State. It has 
no relation whatever to the incidental contract of a foreign 
corporation, made with a domestic corporation, such as the 
insurance of the property of a lumber, company organized 
under the laws of Florida and doing business in that State. 
The provisions of the section, without those expurgations 
which tend to give construction to the whole, make plain what 
the Legislature intended. It reads as follows:— 

No foreign stock corporation other than a monied cor- 
poration, shall do business in this State without first hav- 
ing procured from the Secretary of State a certificate that 
it has complied with all the requirements of law to author- 
ize it to do business in this State, and that the business of 
the corporation to be carried on in this State is such as may 
be lawfully carried on by a corporation incorporated under 
the laws of this State for such or similar business, or, if 
more than one kind of business, by two or more corporations 
so incorporated for such kinds of business respectively. 
The Secretary of State shall deliver such certificate to every 
such corporation so complying with the requirements of 
law. No such corporation now doing business in this State 
shall do business ‘herein after December 31, 1892, without 
having procured such certificate from the Secretary of 
State, but any lawful contract previously made by the cor- 
poration may be performed and enforced within the State 
subsequent to such date. No foreign stock corporation 
doing business in this State without such certificate shall 
maintain any action in this State upon any contract made 
by it in this State until it shall have procured such certifi- 
cate. 
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The condition upon which the certificate of the Secretary of 
State is to issue is 

That the business of the corporation to be carried on in this 

State is such as may be lawfully carried on by a corporation 

incorporated under the laws of this State for such or similar 

business, 
And its intent is further indicated by section 16 of the same 
act, which provides that 

Before granting such certificate the Secretary of State shall 
require every such foreign corporation to file in his office a 
sworn copy in the English language of its charter or cer- 
tificate of incorporation and a statement under its corpo- 
rate seal particularly setting forth the business or objects 
of the corporation which it is engaged in carrying on, or 
which it proposes to carry on within the State, and a place 
within the State which is to be its principal place of busi- 
ness, and designating in the manner prescribed in the code 
of civil procedure a person upon whom process against the 
corporation may be served within the State. . The person so 
designated must have an office or place of business at the 
place where such corporation is to have its principal place 
of business within the State. 

This language clearly contemplates the transaction of the 
business for which the foreign corporation was primarily or- 
ganized, and not the incidental business of insuring its prop- 
erty located in another State, nor yet the employment of an 
agent to solicit orders to be sent to and accepted by such for- 
eign corporations doing business in another State. This 
statute was simply declaratory of the policy of the State that 
foreign stock corporations should not carry on any business 
in this State which similar corporations organized under its 
laws could not lawfully conduct. Its purpose was not to 
avoid contracts, but to provide an effective supervision and 
control of the business proposed to be carried on here by for- 
eign corporations (Neuchatel Asphalte Co. vs. The Mayor, 155 
N. Y., 373, 377), and it is absurd to contend that it had any 
reference to the facts established by the evidence in the case 
at bar. To permit the defendant to accept and retain the 
consideration of its contracts of insurance upon the property 
of foreign corporations located in other States, and where the 
primary business of such corporations is carried on, and then 
to avoid the obligation by pleading that such foreign corpora- 
tion was doing business in this State, under the facts dis- 





92 Supreme Court of New York. [Jan., 


closed by the evidence, would be shocking to every sense of 
justice, and the contention of the defendant cannot prevail. 

We are equally persuaded that the plaintiff has performed 
all of the conditions precedent necessary to maintain this 
action, and that the defendant, having received and retained 
the proofs of loss, without pointing out to the plaintiff the 
defects which it now urges, if we assume them to be defects, 
is estopped from setting up such alleged defects in defense: 
Joyce on Insurance, § 3362, and authorities there cited; 
Trippe vs. P. F. Society, 140 N. Y., 23, 28. 

Nor can we agree with the defendant in the contention that 
there was no evidence of value at the time and place of the 
fire. The evidence is quite complete and satisfactory. Mr. 
Cummer was shown to be fully familiar with the construction 
and cost of buildings and machinery, such as were involved in 
this controversy, and he testifies as to the value of the prop- 
erty and its destruction with quite as much detail as was 
necessary under the circumstances, no one having challenged 
the presumption that the statements of loss were true. 

The principal point upon the merits arises under that pro- 
vision of the contract of insurance which provides :— 

It is understood and agreed that this policy is issued and 
the rate of premium charged therein fixed and determined 
on condition that the assured shall use due diligence to 
maintain in complete working order, at all times, during the 
full term of this insurance, the automatic sprinkler system 
now in use, and that no change shall be made in such sys- 
tem without the consent in writing first obtained of this 
company. 

On the 8th day of February, 1899, it is conceded that there 
was a sprinkler system installed and in working order in the 
buildings upon the premises of the insured. On the 12th day 
of February there was a freeze, which froze the heads of the 
water pipes and broke some of the ‘heads, pipes and fittings in 
the exposed part of the plant, and the sprinkler system thus 
became inoperative. Before the pipes, fittings, etc., could be 
procured and the system repaired, the fire which caused the 
destruction of the property occurred, ‘and, although the evi- 
dence shows that the plaintiff used more than ordinary care 
to keep watch of its plant, and to provide protection, and that 
it used a degree of diligence which can hardly be claimed to 
be less than “due diligence,” the defendant urges that, by 
reason of the sprinkler system being out of order, the risk was 
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increased, and that the repairs in the system constituted a 
change, etc., vitiating the contract. 

This is rather an excuse for contesting payment than a legal 
obstacle to the plaintiff’s right of recovery. The contract, 
fairly and intelligently read, contemplates that the system 
may get out of order, and it provides for this contingency by 
requiring the plaintiff to use due diligence to restore it to its 
normal efficiency. The provision that there shall be no 
change does not relate to changes in pipes, fixtures, etc., as 
the defendant would have us believe, but to the system. The 
provision of the contract is that “ no change shall be made in 
such system ”—the system approved by the contract—with- 
out the consent of the company. There was no change 
in the system. The plaintiff applied to the company which 
installed the system, ordered the fixtures necessary to make 
the repairs, and sent for the company’s expert to make them, 
and the work was well under way at the time of the fire. The 
plaintiff had certainly performed its part of the contract. The 
evidence shows that everything within reason was done to put 
the system in order, and that the plaintiff employed watchmen 
during the time that the system was out of order, and that no 
rights of the defendant were prejudiced by any action, or by 
any failure to act, of the plaintiff. 

We have examined all of the matters called to our atten- 
tion; we have considered the evidence as we find it in the 
record, and we are convinced that the judgments entered are 
in accord with justice and the law, and that they should be 
aftirmed, with costs. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Morvat Benerir Insurance.—Sickness. 

In the case of St. Clement vs. L’Institut Jacques Cartier, de- 
cided by the Supreme Judicial Court of Maine, October 15, 
1901, the official syllabus was as follows:— 

Corporations organized under Rey. St. c. 55, § 5, for the 
purpose of mutual insurance, are not exempt from suit by 
their members. They are neither charitable nor ‘benevolent 
societies, which are exempt from such suits. 

Held, that the defendant’s obligations to its members are 
contractual, and are essentially contracts of insurance; 
also, that for breach of its contracts the defendant is liable 
to an action at law. 

Where the conditions precedent to the plaintiff’s right to 
recover benefits for the period of his sickness were substan- 
tially, though not literally, complied with, ‘held, that any 
failure in this respect is waived by the defendant’s presi- 
dent, who, with full knowledge of the facts, resisted pay- 
ment on the grounds that the plaintiff had not been sick, and 
made no objection on account of the nonperformance of the 
conditions by the plaintiff. 


EvivEnce or Svuicrve. 

In the case of Dischner et al. vs. Piqua Mut. Aid Ass’n., 
decided by the Supreme Court of South Dakota, May 4, 1901, 
it was held that where suicide was given as cause of death in 
proofs of loss by a physician, but the evidence only showed 
that the insured was found dead in his place of business a few 
minutes after being seen on the street, with a bullet through 
his brain and a revolver, with one chamber empty, in a pool of 
blood beneath him, and the physician was unable to testify 
whether the revolver was in his own hand or that of some 
other person, the question of suicide should be submitted to 
the jury, and failure to do s6 was error. 
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AssEssMENTs IN Mutua Company. . 


In the case of Morgan vs. Hog Raisers’ Mut. Ins. Co., de- 
cided by the Supreme Court of Nebraska, July 10, 1901, the 
court found that the statute under which a mutual was or- 
ganized required the members to pay all assessments required 
for losses and expenses during their membership, and obli- 
gated the directors to make assessments when required, and 
the following syllabus was furnished by the court :— 

A mutual insurance company organized under chapter 

46, Sess. Laws 1899, cannot by contract limit the number or 

amount of assessments for which its members are liable. 

That portion of a contract of insurance between a com- 
pany organized under the provisions of chapter 46, Sess. 

Laws 1899, and one of its members, which seeks to limit the 

liability of a member as to number or amount of assess- 

ments, is contrary to law, and cannot be sustained. 

The liability of a member of such insurance company for 
indebtedness of the company is a continuing one, so long as 
he remains a member of the company. 


AssEssMENT IN A Moutuat Company. 


In the case of Gilman vs. Druse, decided by the Supreme 
Court of Wisconsin, October 15, 1901, it was held that, under 
the revised statutes of that State providing that in case the 
premiums of a mutual hail insurance company were insuffi- 
cient in any one year to pay the losses, an assessment may be 
levied proportionately on the members for the deficiency, an 
assessment on all the members was not void because not con- 
fined to those who were members when the loss occurred. 


ATTacHMENT oF Premium Norte To Poticy. 


In the case of Summers vs. Des Moines Ins. Co., decided by 
the Supreme Court of Iowa, December 19, 1901, it was held 
that, under the statute of that State, providing that an insur- 
ance company which neglects to attach to, or indorse on, its 
policies a copy of any application or representation of the 
insured which, by the terms of the policy, is made a part of the 
contract of insurance, or which may in any manner affect its 
validity, shall be precluded from setting up such representa- 
tion in defense to an action on the policy, an insurance com- 
pany which fails to attach to, or indorse on, a policy a copy of 
a premium note given therefor will be precluded from setting 
up nonpayment of the note in defense, though the policy pro- 
vides that it will be void if the premium is not paid when due. 
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Insurance WirHout Consent or InsureD.—Recovery Back or Premiums. 

In the case Metropolitan Life Ins. Co. vs. Blesch, decided by 
the Court of Appeals of Kentucky, September 25, 1900, it was 
held that insurance by a daughter on the life of her father, 
without his consent, was against public policy and void, and 
where such insurance was taken on the representations of the 
agent that she could recover on it, and in the belief that it 
was all right, she is entitled to recover back the premiums 
paid within ten years. Such as were paid previous to that 
time are covered by the ten years’ statute of limitations. 


ASSIGNMENT BY WIFE. 


In the case of Way vs. Union Central Life Ins. Co. et al., de- 
cided by the Supreme Court of South Carolina, September 10, 
1901, the husband procured the assignment of a policy payable 
to his wife by her, without her knowledge of the instrument 
she was signing, and without consideration, and disposed of it 
by will, as part of his estate. The wife was left with only a 
limited interest in a part of his estate while unmarried, in lieu 
of dower. It was held that the assignment would be set aside 
in equity, in a suit by the wife. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1901. 


NORTHERN ASSUR. CO. or Lonvon, Petitioner, 


vs. 


GRAND VIEW BUILDING ASS’N.* 


The policy provided that it should be void if the insured had or should there- 
after procure other insurance, also that no officer, agent, or other repre- 
sentative should have power to waive any condition, except such as by its 
terms had been indorsed thereon, or should have power or be deemed to 
have waived any condition unless such waiver was written on or attached 
to the poliey, and no provision affecting the insurance should be claimed 
by the insurer unless so written or attached. The agent was informed by 
insured of other subsisting insurance on the property, and knew of it 
when he issued the policy. 


Held, In the absence of evidence that the information had been communicated 
by the agent or was otherwise known to the company, that parol evidence 
of such knowledge was not admissible to prove a waiver of the written 
instrument. 


Held, That written contracts, if unambiguous, cannot be altered or contra- 
dicted by parol evidence, except in case of fraud or mutual mistake. 
Held, That the provisions limiting the power of the agent were reasonable, 
and such limited grant of authority is the measure of the agent’s power. 
Where the policy containing such limitation is accepted, it is presumed 

to be so accepted with knowledge of the fact. 


Held, That where waiver is relied on in such case, it must be shown that the 
agent had express power to waive, or that the company subsequently 
ratified his action with knowledge of the fact. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit. 


In September, 1898, the Grand View Building Association, 
a corporation organized under the laws of Nebraska, in the 
District Court of Lancaster County of that State, brought an 
action against the Northern Assurance Company of London, 
incorporated under the laws of the Kingdom of Great Britain 
and Ireland, seeking to recover the sum of $2,500 as due under 
the terms of a policy of insurance that had been issued by the 
assurance company to the plaintiff company on December 31, 
1896, on certain property situated in said Lancaster County, 
and which, on June 1, 1898, had been destroyed by fire. 

Thereupon the defendant company filed in the said County 
Court a petition and bond, in due form, and prayed for an or- 
der removing the cause to the Circuit Court of the United 


* Decision rendered, Jan. 6, 1902. 
VoL. XXXI.—7. 
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States for the District of Nebraska; and on September 29, 
1898, the County Court approved the bond and entered an 
order granting the prayer of the petition for removal. 

Subsequently the case was put at issue on the petition, an- 
swer and reply in the Circuit Court of the United States, and 
was so proceeded in that, on October 20, 1898, a special verdict 
was found by the jury empaneled in the case, and on January 
14, 1899, a final judgment was entered for the plaintiff and 
against the defendant company in the sum of $2,500, with in- 
terest and costs. The cause was then taken to the United 
States Circuit Court of Appeals for the Eighth Circuit, and 
that court, on March 26, 1900, affirmed the judgment of the 
Circuit Court: 101 Fed. Rep., 27. Thereafter, on petition of 
the defendant company, a writ of certiorari was allowed, in 
response to which the record and proceedings in the case were 
brought to this court. 

Surras, J. 

In order that the questions discussed in this case and the 
grounds of our judgment therein may sufficiently appear, it 
seems proper to set out with substantial fullness, the plead- 
ings of the parties and the special verdict of the jury. 

The plaintiff’s petition, having alleged the making of the ° 
policy of insurance and the destruction of the property in- 
sured, then proceeded to allege in its fourth paragraph, ap- 
parently by way of meeting an expected defense, that “ plain- 
tiff, shortly prior to issuance of aforesaid policy by the 
defendant, had procured a policy of insurance from the Fire- 
men’s Fund Insurance Company, incorporated under the laws 
of California, insuring it against loss by fire of the same prop- 
erty in the sum of $1.500 for a term of two years, which insur- 
ance was then subsisting and remained in force to and includ- 
ing the date of said fire; that the fact of said subsisting 
insurance in said company was, by H. J. Walsh, plaintiff’s 
president, disclosed to defendant at and prior to the execution 
and delivery of said policy, and prior to payment by plaintiff 
of said premium therefor, and was so by him orally disclosed 
and communicated to defendant’s recording agent at Lincoln, 
Neb., A. D. Borgelt, who then had full authority from defend- 
ant to countersign and issue its policies and accept fire insur- 
ance risks in its behalf, and accept and receive the premium 
therefor, and who, in fact, accepted said risk and issued said 
policy, and accepted and received said premium as such agent 
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in behalf of defendant with knowledge beforehand of said con- 
current insurance, and with the intent knowingly to waive the 
condition of said policy that ‘it shall be void if the insured 
now has, or shall hereafter make or procure, any other con- 
tract of insurance’ on the property covered thereby. And by 
the aforesaid several acts, and by procuring, receiving, ac- 
cepting and retaining of said insurance premium with knowl- 
edge of said subsisting concurrent insurance the defendant 
has waived the said condition and is estopped to claim benefit 
thereof, and is bound by its said policy notwithstanding said 
condition; that plaintiff had no insurance on said property 
except as before stated.” 

Having stated that plaintiff had rendered and delivered a 
statement of loss, in compliance with the terms of the policy, 
the petition further alleged that “on the 26th day of July, 
1898, the plaintiff demanded of defendant the payment of said 
insurance; and defendant, disregarding its undertaking in 
that behalf, denies liability on the sole ground that said policy 
has been void from the date of its issue by reason of the said 
provision in regard to other insurance, the same provision 
which, as aforesaid, it had waived at the time of issuing its 
said policy.” 

The answer of defendant admitted the making of the policy, 
the destruction of the insured property by fire, and proof of 
loss, but denied specifically the allegations of the fourth para- 
graph of said petition, as follows:— 

Further answering, this defendant alleges that the policy 
of insurance which it issued to the plaintiff on December 31, 
1896, contained the following provision :— 

“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
insured now has or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy.” The de- 
fendant further says that its policy in question was issued 
to the plaintiff with the express statement therein made 
that it was issued in consideration of the “ stipulations ” 
therein named and a certain amount of premium paid there- 
for. And said policy, besides the provisions above quoted, 
contains the following stipulation and condition: “ This 
policy is made and accepted subject to the foregoing stipu- 
lations and conditions, together with such other provisions, 
agreements or conditions as may be indorsed hereon or 
added hereto, and no officer, agent or other representative of 
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this company shall have power to waive any provision or 
condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed herein or 
added thereto, and as to such provisions and conditions no 
officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the 
insurance under this policy exist or be claimed by the in- 
sured unless so written or attached.” The defendant says 
that, notwithstanding the stipulations, provisions and 
agreements above set forth and without the consent of the 
defendant indorsed upon said policy in writing, and without 
the knowledge of the defendant, the plaintiff obtained a 
policy of insurance, upon the property covered by the policy 
issued by this defendant, in the sum of $1,500 in the Fire- 
men’s Fund Insurance Company. 

Defendant says that the property upon which it issued 
its policy in the sum of $2,500 was represented by the plain- 
tiff to the defendant to be of the value of $3,500. The de- 
fendant alleges that by reason of the additional insurance 
upon said property, not consented to in writing indorsed 
upon the policy of defendant, and not in fact known to the 
defendant, the policy written by the defendant upon the 
plaintiff’s property was, at the date of the fire which dam- 
aged or destroyed the plaintiff’s property wholly void, and 
was and has been void from the date of such additional as- 
surance. Defendant further says that on the 5th day of 
August, 1898, the defendant tendered to the plaintiff in cur- 
rent fund the sum of $33.75, the amount of the premium paid 
by the plaintiff upon the policy in question, and now brings 
into court and tenders to the plaintiff the said sum of $33.75. 
with interest at the rate of 7 per cent from December 31, 
1896. 


The plaintiff company replied to the answer, denying that it 
procured a policy of insurance in the Firemen’s Fund Insur- 
ance Company upon the property insured by defendant in vio- 
lation of the terms of the policy issued by defendant and with- 
out the knowledge of defendant, and made the following 
allegations :— 


The policy referred to in said answer of $1,500 in the 
Firemen’s Fund Insurance Company was, on the contrary, 
subsisting at and prior to the issuance by defendant to the 
plaintiff of the policy sued on herein, and was in fact issued 
December 12, 1895, for the term of three years, and the ex- 
istence of such policy was personally well known to A. D. 
Borgelt, defendant’s recording agent, who wrote said policy, 
and accepted said risk, and who then had full charge of de- 
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fendant’s agency at Lincoln, Neb., with authority to accept 
fire insurance risks for and on defendant’s behalf, to coun- 
tersign and issue its policies of insurance, and to collect and 
receive the premiums therefor. And at and prior to his 
acceptance of said risk and insurance of the policy sued on, 
the plaintiff’s president, H. J. Walsh, reported orally to 
said A. D. Borgelt the fact of such subsisting insurance of 
$1,500, and said Borgelt, as such agent, with full knowledge 
of said fact, accepted the risk, and wrote, executed and de- 
livered said policy to defendant, with the intent on the part 
of both plaintiff and defendant that the same should be con- 
current with the said subsisting insurance and not avoided 
or affected thereby, and with purpose and intent of defend- 
ant knowingly to waive and forego all benefit of the provi- 
sions of said policy set forth in defendant’s answer; and in 
faith thereof and with the sole purpose to procure such in- 
surance to be concurrent with the subsisting insurance, and 
not otherwise, the plaintiff paid, and the defendant pro- 
cured and received, the premium therefor. By all the afore- 
said several acts the defendant has waived all benefit of the 
particular conditions of its policy prohibiting concurrent in- 
surance, prior and subsequent, except by indorsement on 
the policy; and the defendant is estopped and concluded 
thereby from claiming any benefit or advantage by.reason 
of said conditions of the policy. 


In support of its side of the issue thus presented, the plain- 
tiff company called as witnesses H. J. Walsh, its president, 
and Bert Richards, the agent of the Firemen’s Fund Insur- 
ance Company, who testified that Borgelt was informed by 
them and had knowledge of the subsisting insurance at and 
before the delivery of the policy in suit. The plaintiff likewise 
put in evidence the original policy sued on, and a letter from 
G. H. Lermit, manager of the defendant company at Chicago, 
Ill., and who had signed the policy in suit as such agent, in the 
terms following :— 

Chicago, August 2, 1898. 

To Grand View Building Association, H. J. Walsh, Presi- 

dent, Lincoln, Neb. 

Dear Sirs—We have your favor of the 26th ult., inclosing 
to us what purports to be proof of loss, making claim under 
our policy No. 310,024, of Lincoln, Neb., agency, and issued 
to you for $2,500 on household furniture, etec., while con- 
tained in the three-story brick and stone building on lot F 
in Grand View Residence Park addition, on account of a fire 
which occurred on the 1st day of June, 1898, and beg to say 
in reply that your sworn statement therein advises us that 
you had other insurance on this same property to the 
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amount of $1,500. This additional insurance held by you 
was without the knowledge or consent of this company, and 
was not permitted by agreement as provided for in lines 
Nos. 11, 12 and 138 of the printed conditions of our policy, to 
which we beg to refer you. We, therefore, regret to have 
to advise you, and do hereby say to you that the Northern 
Assurance Company specifically and absolutely denies any 
and all liability under said policy No. 310,024 held by you, 
holding that said policy has been void from the date of its 
issuance by reason of the said provision in regard to other 
insurance above referred to. 

Our agents at Lincoln have been instructed to return to 
you the full premium paid them by you; namely, $33.75, at 
once. : 


The plaintiff further offered the original policy in evidence, 
containing among other things, the following provisions :— 


This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
insured now has or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy. 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other pro- 
visions, agreements and conditions as may be indorsed here- 
on or added hereto, and no officer, agent or other repre- 
sentative of this company shall have power to waive any 
provision or condition of this policy except such as by the 
terms of this policy may be the subject of agreement in- 
dorsed hereon or added hereto, and as to such provisions 
and conditions no officer, agent or representative shall have 
such power or be deemed or held to have waived such pro- 
visions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or 
remission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 


The defendant, to maintain the issues on its part, called as 
a witness A. D. Borgelt, who testified that he was a member 
of the firm of Borgelt & Beasley, insurance agents at Lincoln, 
Neb., which firm wrote the policy in the Northern Assurance 
Company on the Grand View Building Association; that at 
the time he wrote the policy he had no notice or knowledge 
that there was other insurance upon the property covered by 
the policy in suit, and the first time he knew of any other in- 
surance was after the fire; that while Walsh might have men- 
tioned that there was an existing policy, he, the witness, had 
no recollection of having known anything about the other in- 
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surance until after the fire. He further testified that on Au- 
gust 4, 1898, the premium paid for the policy in suit was ten- 
dered to the plaintiff company, which declined to take it. The 
defendant thereupon moved the court to instruct the jury to 
return a verdict for the defendant, which motion was over- 
ruled, and defendant excepted. 

The jury, under the instructions of the court, found that the 
defendant company issued to the plaintiff company the policy 
described in the plaintiff’s petition; that the property covered 
by said policy of insurance was burned on or about June 1, 
1898; that the plaintiff, on or about July 26, 1898, furnished 
the defendant with proofs of the loss of said property by fire; 
that the policy contained the provision hereinbefore men- 
tioned, providing that the policy should be void if the insured 
had or should thereafter make or procure any other contract 
of insurance on the property covered by the policy in suit, and 
that the policy was made subject to such condition, and that 
no officer, agent or other representative of the company 
should have power to waive any provision or condition of the 
policy except such as by the terms of the policy had been in- 
dorsed thereon or added thereto, and that no officer, agent or 
representative of the company should have power or be 
deemed or held to have waived such provision or condition 
unless such waiver was written upon or attached to the policy, 
and that no privilege or provision affecting the insurance 
under the policy should exist or be claimed by the insured, un- 
less so written or attached; that there was at the time of the 
issuance of the policy in suit other insurance upon the insured 
property in the sum of $1,500, in the Firemen’s Fund Insur- 
ance Company; that Borgelt was recording agent of the 
Northern Assurance Company, at Lincoln, Neb., with au- 
thority from the defendant company to countersign and issue 
its policies and accept fire insurance risks in its behalf, and to 
collect and receive premiums therefor, and that he had issued 
the policy sued on as such agent; that Borgelt knew, when 
the policy in the defendant company was issued and delivered 
to the plaintiff company, that there was then $1,500 subsist- 
ing insurance in the Firemen’s Fund Insurance Company upon 
the insured property, issued prior to the date of the policy of 
the defendant company, and that such knowledge was com- 
municated to said Borgelt by and on behalf of the assured; 
that the actual cash value of the property covered by the 
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policy in suit and destroyed by fire June 1, 1898, was $4,140; 
that no consent to concurrent insurance of $1,500 was in- 
dorsed on the policy in suit; and that, on August 4, 1898, the 
amount of the premium paid for the policy was tendered to 
and refused by the plaintiff. 

Thereafter motions were respectively made by the plaintiff 
and defendant for judgment upon the findings and special 
verdict of the jury, and on January 14, 1899, the motion of the 
defendant was overruled, and exception was taken by the de- 
fendant, and the motion of the plaintiff was sustained, and 
judgment was entered in favor of the plaintiff and exception 
was taken by the defendant. A writ of error was prayed for 
by the defendant and allowed, and the cause was taken to the 
United States Circuit Court of Appeals for the Eighth Circuit, 
where the judgment of the Circuit Court was affirmed, and the 
cause was then brought to this court by a writ of certiorari. 

Overinsurance by concurrent policies on the same property 
tends to cause carelessness and fraud, and hence a clause in 
the policies rendering them void in case other insurance had 
been or should be made upon the property and not consented 
to in writing by the company, is customary and reasonable. 

In the present case, such a provision was expressly and in 
unambiguous terms contained in the policy sued on, and it was 
shown in the proofs of loss furnished by the insured, and it 
was found by the jury, that there was a policy in another com- 
pany outstanding when the present one was issued. 

It also was made to appear that no consent to such other 
insurance was ever indorsed on the policy or added thereto. 

Accordingly it is a necessary conclusion that by reason of 
the breach of the condition the policy became void and of no 
effect, and no recovery could be had thereon by- the insured 
unless the company waived the condition. The question be- 
fore us is, therefore, reduced to one of waiver. The policy 
itself provides the method whereby such a waiver should be 
made: “This policy is made and accepted subject to the fore- 
going stipulations and conditions, together with such other 
provisions, agreements or conditions as may be indorsed 
hereon or added hereto, and no officer, agent or other repre- 
sentative of this company shall have power to waive any pro- 
vision or condition of this policy, except such as by the terms 
of this policy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions or conditions no 
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officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any provision or permission affecting the in- 
surance under this policy exist or be claimed by the insured 
unless so written or attached.” 

Before proceeding to a direct consideration of the question 
before us, it may be well to inquire into the principles estab- 
lished by the authorities as applicable to such cases. 

It is a fundamental rule, in courts both of law and equity, 
that parol contemporaneous evidence is inadmissible to con- 
tradict or vary the terms of a valid written instrument. This 
rule is thus expressed in Greenleaf on Evidence, vol. 1, 
sec. 275, 12th ed.:— 

When parties have deliberately put their engagements 
into writing, in such terms as import a legal obligation, 
without any uncertainty as to the object or extent of such 
engagement, it is conclusively presumed that the whole en- 
gagement of the parties, and the extent and manner of their 
undertaking was reduced to writing; and all oral testimony 
of a previous colloquium between the parties, or of conver- 
sation or declarations at the time when it was completed, 
or afterwards, as it would tend in many instances to substi- 
tute a new and different contract for the one which was 
really agreed upon, to the prejudice, possibly, of one of the 
parties, is rejected. 


The rule is thus expressed by Starkie, 587, 9th Am. ed.:— 


It is likewise a general and most inflexible rule, that 
wherever written instruments are appointed, either by the 
requirement of law, or by the compact of the parties, to be 
the repositories and memorials of truth, any other evidence 
is excluded from being used, either as a substitute for such 
instruments or to contradict or alter them. This is a mat- 
ter both of principle and policy; of principle, because such 
instruments are in their nature and origin entitled to a 
much higher degree of credit than parol evidence; of policy, 
because it would be attended with great mischief if these 
instruments upon which men’s rights depended were liable 
to be impeached by loose collateral evidence. 


This rule has always been followed and applied by the Eng- 
lish courts in the case of policies of insurance in writing. 

Thus in Weston vs. Eames (1 Taunt., 115) it was held that 
parol evidence of what passed at the time of effecting a policy 
is not admissible to restrain the effect of the policy, Mansfield, 
C. J., observing that “such evidence could not be admitted, 
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without abandoning in the case of policies, the rule of evidence 
which prevails in all other cases; and that it would be of the 
worst effect if a broker could be permitted to alter a policy by 
parol accounts of what passed when it was effected.” 

In Robertson vs. French (4 East, 130) it was held, per Lord 
Ellenborough, in a suit on a marine policy of insurance, that a 
parol agreement that the risk should begin at a place different 
from that inserted in the policy, cannot be received in evi- 
dence. 

These cases are cited as establishing the rule in cases of 
insurance in Marshall on Marine Insurance, 278, and in Arnold 
on Insurance, vol. 1, p. 277. 

In Flinn vs. Tobin (1 Mood. & Malle., 367) Lord Tenderden, 
C. J., said that “ the contract between the parties is the policy 
which is in writing, and cannot be varied by parol. No de- 
fense, therefore, which turns on showing that the contract 
was different from that contained in the policy, can be ad- 
mitted; and this is the effect of any defense turning on the 
mere fact of misrepresentation without fraud.” 

So, where, in assumpsit for use and occupation, upon a writ- 
ten memorandum of lease, at a certain rent, parol evidence 
was offered by the plaintiff of an agreement at the same time 
to pay a further sum, being the ground rent of the premises, 
to the ground landlord, it was rejected: Preston vs. Merceau, 
2 W. BI., 1249. 

And where, in a written contract of sale of a ship, the ship 
was particularly described, it were held that parol evidence of 
a further descriptive representation, made prior to the time of 
sale, was not admissible to charge the vendor without proof 
of actual fraud; all previous conversations being merged in 
the written contract: Pickering vs. Dowson, 4 Taunt., 779. 
See, also, Powell vs. Edmunds, 12 East, 6; Smith vs. Jeffreys, 
15 M. & W., 561; Gale vs. Lewis, 9 Q. B., 730; Executors vs. 
Ins. Co., 7 M. & W., 151. 

The case of Western Assurance Co. vs. Doul et al. (12 
Canada §8. Ct., 446) was one where a policy of insurance 
against loss by fire contained the following condition: “In 
case of subsequent insurance, notice thereof must be given in 
writing at once, and such subsequent insurance indorsed on 
the policy granted by this company, or otherwise acknowl- 
edged in writing; in default whereof such policy shall forth- 
with cease and be of no effect.” 
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The insured effected subsequent insurance and verbally 
notified the agent, but there was no indorsement made on the 
policy, nor any acknowledgment in writing by the company. 
A loss having occurred, the damage was adjusted by the in- 
spector of the cempany, and neither he nor the agent made 
any objection to the loss on the ground of noncompliance with 
the above condition. In a suit to recover the amount of the 
policy the company pleaded breach of the condition, in reply 
to which the plaintiff set up a waiver of the condition and con- 
tended that by the act of the agent and inspector the company 
was estopped from setting it up. It was held by the Supreme 
Court of Canada that the insured not having complied with the 
condition, the policy ceased and became of no effect on the 
subsequent insurance being effected, and that neither the 
agent nor the inspector had power to waive a compliance with 
its terms. 

In discussing the question of the power of the agent to 
waive the condition, the court said: “It is not shown that 
it was within the scope of Greer’s authority as a local agent 
to waive such a condition. The condition itself does not, 
either by express words or by implication, recognize such an 
authority, but the reason for requiring the notice obviously 
points to a directly contrary construction. Moreover, the 
English case already quoted (Gale vs. Lewis, 9 Q. B., 730), 
which determines that the required notice is to be given to the 
company itself and not to the local agent, shows a fortiori 
that such an agent has, in the absence of express authority, no 
power to waive the condition. Direct authority is, however, 
not wanting. In the case of Shannon vs. Gore Mutual Insur- 
ance Company (2 Ont. App., 396) the facts were the same as in 
the present case, the subsequent assurance having been ef- 
fected through the agent who also acted for the defendant in 
taking the original risk. It was contended that the succes- 
sive insurances having been thus effected with the same per- 
son as the agent of the two companies, the company which 
granted the first policy had knowledge of the subsequent 
insurance, and were therefore estopped from setting up a con- 
dition vitiating the policy for want of a written notice. But 
the Court of Appeal held otherwise, and determined that ‘in 
such a case notice to the agent was not notice to the company, 
and that the agent neither had authority to waive the condi- 
tion nor could by his conduct estop his principals the first in- 
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surers.’ As regards any direct action of the insurance com- 
pany through their immediate agents, the directors or 
principal officers of the company conducting its affairs at the 
head office, there is no pretence for saying that there is in the 
present case the slightest evidence of conduct upon which 
either a defense of waiver of the condition, or by way of estop- 
pel against insisting upon it, can be based, and this for the 
very plain reason that these directors and officers never had 
the fact of a subsequent assurance brought to their knowl- 
edge, and without proof of such knowledge neither waiver nor 
estoppel can be made out. The condition in the policy is one 
which must be complied with or waived. The company, by 
signing a condition of that kind, reserves to itself the right to 
withdraw the policy in case of further insurance. That ques- 
tion is one which cannot be decided by a mere local agent. 
He may receive the notice for transmission, but he cannot act 
on it; it must be brought to the notice of some person author- 
ized by the company to continue the insurance after notice has 
been given them. It has been decided in a number of cases in 
England that a local agent has not such authority, and a mere 
notice to him, even in a case where he is acting for another 
company taking the further risk, has been held to be no notice 
to the company.” 

Coming to the decisions of our State courts, we find that, 
while there is some contrariety of decisions, the decided 
weight of authority is to the effect that a policy of insurance 
in writing cannot be changed or altered by parol evidence of 
what was said prior or at the time the insurance was effected; 
that a condition contained in the policy cannot be waived by 
an agent, unless he has express authority so to do; and then 
only in the mode prescribed in the policy; and that mere 
knowledge by the agent of an existing policy of insurance will 
not affect the company unless it is affirmatively shown that 
such knowledge was communicated to the company. 

In Worcester Bank vs. Hartford Fire Insurance Company 
(11 Cush., 265), which was a case of additional insurance, and 
where one Smith testified that he was agent for the defendant 
company to issue policies, and was in the habit of receiving 
notices of additional insurance, which he indorsed on the poli- 
cies, it was held by the Supreme Judicial Court of Massachu- 
setts that as it is provided in the policy on which this action 
is brought that if the assured or his assigns shall hereafter 
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make any other insurance on the same property, and shall not 
with all reasonable diligence give notice thereof to this com- 
pany, and have same indorsed on this instrument or otherwise 
acknowledged by them in writing, this policy shall cease and 
be of no further effect, and as, after the making of this policy, 
the assured obtained other insurance on the same property, 
but did not have the same indorsed on the poliey or otherwise 
acknowledged by the defendants in writing, the policy was 
void, notwithstanding there was parol evidence tending to 
show that notice had been given to Smith, the company’s 
agent. 

The same court held, in Hale vs. Mechanics’ Mutual Fire 
Insurance Company (6 Gray, 169), that a policy issued by a 
mutual fire insurance company, whose by-laws provided that 
any insurance subsequently obtained without the consent in 
writing of their president should avoid the policy, and that 
the by-laws should in no case be altered except by a vote of 
two-thirds of the stockholders or directors, was avoided by a 
subsequent insurance obtained with the mere verbal consent 
of the president. It was said by Bigelow, J., giving the 
unanimous opinion of the court :— 


Such being the rights of the parties under the contract, it 
is clear, upon the facts in this case, that the policy was an- 
nulled under the fifteenth article of the by-laws, by reason 
of the subsequent insurance procured by Stone and Pony on 
the property, without the assent of the president of the cor- 
poration in writing; unless the waiver of such written 
assent by the president, and his verbal assent to such sub- 
sequent insurance as found by the jury, operate to set aside 
this provision in the by-laws as to this particular policy and 
render the contract valid, notwithstanding by its express 
terms, as by the clause in the by-laws, it would be otherwise 
void. But the difficulty in maintaining the plaintiff’s posi- 
tion on this part of the case is, not only that it attempts to 
substitute for the written agreement of the parties a verbal 
contract, but that there is an entire absence of any author- 
ity on the part of the president to make such waiver or to 
give such verbal assent. He was an agent, with powers 
strictly defined and limited, and could not act so as to bind 
the defendant beyond the scope of his authority: Story on 
Agency, secs. 127, 133; Salem Bank vs. Gloucester Bank, 15 
Mass., 29. By article 15 of the by-laws, his power to assent 
to subsequent insurance was expressly confined to giving 
such assent in writing. In order to guard against the dan- 
ger of overinsurance, the corporation might well require 
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that any assent to further insurance on property insured by 
them should be given by the deliberate and well-considered 
act of their president in writing, and not be left to the 
vagueness and uncertainty of parol proof. The whole ex- 
tent and limit of the president’s authority in this respect 
were set forth in the by-laws attached to the policy in the 
present case, and, as the evidence shows, were fully known 
to the assured. * * * If the argument of the plaintiff 
should be carried out to its legitimate result, it would give 
to the president the right, in any case, to suspend or change 
the by-laws by his verbal act and at his pleasure. This, 
clearly, he had no power to do. We are, therefore, of opin- 
ion that the finding of the jury does not render the policy 
valid; but that it was annulled by the subsequent insurance 
obtained by the assured without the written consent of the 
president. 

In Smith vs. Niagara Fire Ins. Co. (60 Vt., 682) the Supreme 
Court of Vermont, in an elaborate opinion; in Wilson vs. In- 
surance Company (4 R. I, 141) the Supreme Court of Rhode 
Island, and in Cleaver vs. Traders’ Ins. Co. (65 Mich., 527), and 
same case in 71 Michigan, 414, the Supreme Court of Michi- 
gan held, that the fact that the company’s agent had au- 
thority, in a certain way or manner, to consent to the taking 
of additional insurance, does not aid the plaintiff; that the 
agent did not consent, in the cases cited, within the line of his 
authority or in the manner prescribed by the policy, wherein 
the agent is expressly prohibited from waiving or modifying 
the written contract. 

The same view of the law prevails in Connecticut. In Shel- 
don vs. Hartford Fire Insurance Company (22 Conn., 235), it 
was held that where the policy and survey constituted a con- 
tract between the parties, and there was no imperfection or 
ambiguity in the contract, evidence of parol representations 
made to the agent prior to the issuing of the policy could not 
be received to explain or qualify the contract. See, also, 
Glendale Man. Co. vs. Protection Ins. Co., 21 Conn., 19, 37; 
Hough vs. City Fire Ins. Co., 29 Conn., 10. 

New York Insurance Co. vs. Thomas (8 Johns Cases, 1) was 
an action upon a policy of insurance, and where parol evidence 
was offered to vary the terms of the instrument. The ques- 
tion was thus disposed of by Kent, J.:— 

The next point is whether the parol proof be admissible to 


explain the contract, and, if it be, what is the effect, in the 
present case, of such proof. 
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I know no rule better established than that parol evi- 
dence shall not be admitted to disannul or substantially 
vary or extend a written agreement. The admission of such 
testimony would be mischievous and inconvenient. Parol 
evidence is to ‘be received in the case of an ambiguitas 
latens, to ascertain the identity of a person or thing, but 
before the parol evidence is to be received in such case, the 
latent ambiguity must be made out and shown to the court. 
In the present instance there is no ambiguity. The lan- 
guage of the contract, throughout, is consistent and ex- 
plicit. This general rule of law has been particularly and 
emphatically applied to policies: Skinn., 54. And except 
in the special instance of explanations resulting from the 
usage of trade, they have never been allowed to be contra- 
dicted by parol agreements. 


Jennings vs. Chenango Mut. Ins. Co. (2 Denio, 75) has long 
been a leading case. There it was held that conditions of in- 
surance containing statements of the purpose for which the 
property insured is to be occupied, and of its situation as to 
other buildings, are warranties, and if untrue the policy is 
void, though the variance be not material to the risk; and 
that parol evidence that the insured truly informed the agent 
of the insurer who prepared the application as to these par- 
ticulars is not admissible. In the opinion, the language of 
Parker, C. J., in Higginson vs. Dall (13 Mass., 96) is quoted, 
that “ policies, though not under seal, have nevertheless ever 
been deemed instruments of a solemn nature and subject to 
most of the rules of evidence which govern in the case of spe- 
cialties. The policy is itself considered to be the contract be- 
tween the parties, and whatever proposals are made or con- 
versations had prior to the subscription, they are considered 
as waived, if not inserted in the policy, or contained in a 
memorandum annexed to it.” 


In Fowler vs. Metropolitan Ins. Co. (116 N. Y., 389) it was 
said :— 


A long line of authorities has settled the law to be that 
when it is expressly provided that the premium on a life in- 
surance policy shall be paid on or before a certain day, and 
in default thereof the policy shall be void, that the nonpay- 
ment of the premium upon the day named works a for- 
feiture. * * * Theclaim that such a provision, in a paid- 
up policy, is uhconscionable and oppressive, and presents a 
case in which a court of equity should relieve from the for- 
feiture incurred by omission to make prompt payment of 
premiums, is not a new one. It has frequently been pre- 
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sented to the courts and has recently received very full 
consideration in this court in Attorney-General vs. North 
American Life Insurance Co. (82 N. Y., 172), and in People 
vs. Knickerbocker Life Ins. Co. it was decided in those cases 
that provisions in paid-up policies, issued in lieu of other 
policies on which notes had been given for premiums, that 
they should be void in case the interest on such notes was 
not paid, are not unconscionable, oppressive or usurious. 
In the first case cited, Judge Ear! said: ‘There are doubtless 
some decided cases which hold that ‘such forfeiture should 
not be enforced, but I think the better rule is to uphold 
and enforce such contracts when free from fraud or mistake, 
just as the parties have made them.” And in Douglass vs. 
Knickerbocker Life Ins. Co. (83 N. Y., 492) it was said: “It 
has generally been found most conducive to the general wel- 
fare to leave parties to make their own contracts, and then 
enforce them as made, unless, on the ground of fraud, acci- 
dent or mistake, ignorance, impossibility or necessity, relief 
can be granted against them.” * * * It would be im- 
possible to sustain the claim that the statements and repre- 
sentations contained in the pamphlet issued by the com- 
pany were to be regarded as affecting or modifying the 
strict terms of the policy without disregarding the estab. 
lished rule of law that a written contract merges all prior 
and contemporaneous negotiations in reference to the same 
subject, and that the whole engagement of the parties and 
the extent and manner of their undertaking are embraced 
in the writing. This rule is the same in equity as at com- 
mon law, and although a written agreement may be set 
aside or re-formed, fraud or mistake must be shown to en- 
title a party to such relief. And it is never competent in an 
action upon a written contract to show that it was executed 
on the faith of a preceding parol stipulation not embraced 
in it. 

In Baumgartel vs. the Providence-Washington Ins. Co. (136 
N. Y., 547), where defendant had issued to plaintiff a policy of 
fire insurance which contained a clause 'to the effect that, un- 
less otherwise provided by agreement indorsed thereon, it 
should be void in case of other insurance on the property in- 
sured; and it also provided that no agent of the company 
should have power to waive any provision or condition of the 
policy except such as by its terms might be the subject of 
agreement indorsed thereon or added thereto, and, as to those, 
that he should have no such power nor be,deemed to have 
waived them unless in writing so indorsed or attached; and 
where, in an action upon the policy, it appeared that, during 
its life, the plaintiff without notice to the defendant and with- 
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out its knowledge or consent, obtained other insurance upon 
the property, and that thereafter he informed the agent, who 
had issued the policy, of this fact, and that the agent had re- 
plied, “All right; I will attend to it;” but it did not appear 
that the plaintiff then had the policy in suit with him or after- 
wards applied to said agent for written .onsent to the other 
insurance; it was held that knowledge of the agent of the 
subsequent insurance did not satisfy the condition of the 
policy, and that plaintiff, having failed to comply therewith, 
the policy was forfeited and void; and also held that the 
statements of defendant’s agent did not amount to a waiver of 
the conditions or authorize the application of the doctrine of 
estoppel. It was said in the opinion:— 

The stipulation with respect to further insurance is one 
of the conditions upon which, by the agreement of the 
parties, the liability of the defendant depended in the case 
of a loss during the term of the insurance. The parties have 
also agreed upon the mode in which the condition could be 
complied with or waived; namely, by writing indorsed upon 
the policy in the form of a consent to the other insurance. 
The agent had power to give this consent only in the man- 
ner prescribed by the contract. But there is not in the case 
any proof, even of verbal consent by the agent, that the 
plaintiff might procure further and additional insurance. 
* * * “The effect of such stipulations in a contract of 
insurance as well ‘as the manner in which they may be modi- 
fied or waived by agents of the company have been so thor- 
oughly discussed and so clearly pointed out, that a reference 
to some of the more recent cases on the subject is all that is 
needful here: ‘Allen vs. German Ins. Co., 123 N. Y., 6; 
Quinlan vs. Providence-W. Ins. Co., 133 Id., 356; Messelback 
vs Norman, 122 Id., 583; Welsh vs. Hartford Ins. Co., 73 
34, 5” 

It is doubtless true that in several later cases the New 
York Court of Appeals seems to have departed from the prin- 
ciples of the previous cases, and to have held that the restric- 
tions inserted in the contract upon the power of an agent to 
waive any condition, unless done in a particular manner, can- 
not be deemed to apply to those conditions which relate to the 
inception of the contract when it appears that the agent has 
delivered it and received the premiums with full knowledge of 
the actual situation. To take the benefit of a contract with full 
knowledge of all the facts and attempt afterward to defeat 
it, when called upon to perform, by asserting conditions 


relating to those facts, would be to claim that no contract was 
VoL. XXXI.—8. ° 
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made, and thus operate as a fraud upon the other party: Rob- 
bins vs. Springfield Fire Ins. Co., 149 N. Y., 484; Wood vs. 
American Fire Ins. Co., 149 N. Y., 385. But see Rohrback vs. 
German Fire Ins. Co. (62 N. Y., 63) and Owens vs. Holland Ins, 
Co., which are irreconcilable. 

The fallacy of this view is disclosed in the phrases we have 
italicized. It was thereby assumed that the agent had full 
knowledge of all the facts, that such knowledge must be 
deemed to have been disclosed by the agent to his principal, 
and that, consequently, it would operate as a fraud upon the 
assured to plead a breach of the conditions. This mode of 
reasoning overlooks both the general principle that a written 
contract cannot be varied or defeated by parol evidence, and 
the express provision that no waiver shall be made by the 
agent except in writing indorsed on the policy. As we shall 
hereafter show when we come to consider the meaning and 
legal purport of the contract in suit, such express provision 
was intended to protect both parties from the dangers in- 
volved in disregarding the rule of evidence. The mischief is 
the same whether the condition turned upon facts existing at 
and before the time when the contract was made, or upon 
facts subsequently taking place. 

In Franklin Fire Ins. Co. vs. Martin (41 New Jersey Law 
Reports, 568) the facts were as follows: <A policy described 
the property insured as “ occupied as a dwelling and boarding 
house; ” in fact, it was occupied as a country tavern, and there 
was kept for use a billiard table in a room back of the bar 
room. The property continued to be so used until the fire oc- 
curred. In the conditions of insurance, taverns were classified 
as extra hazardous, and billiard rooms were named as spe- 
cially hazardous, each being subject to higher premiums than 
ordinarily hazardous rights. It was held by the New Jersey 
Court of Errors and Appeals that evidence that the applica- 
tion for insurance was prepared by the agent of the insurer, 
and that he knew, at the time of the application, that the 
property was occupied as a tavern, and that a billiard table 
was kept in it for use, could not ‘be received for the purpose of 
showing that, under the description of a dwelling and board- 
ing house, the parties intended to insure the premises as they 
were then, in fact, being used; that a written contract of in- 
surance cannot be altered or varied by parol evidence of what 
occurred between the insured and the agent of the insurer at 
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the time of effecting the insurance; and that such evidence 
will not be received to raise an estoppel in pais, which shall 
conclude the insurer from setting up the defense that the 
policy was forfeited by a breach of the conditions of insurance. 
In the opinion of the court, given by Judge Depue, there was 
a full examination of cases on the subject of the admissibility 
of parol evidence in actions on policies of insurance, and some 
of his observations are so weighty, and so applicable to the 
case before us, we shall quote from them at some length:— 


The leading case in New York is Jennings vs. Chenango 
Ins. Co., 2 Denio, 75. This case held, in accordance with a 
series of cases, beginning with Vandevoort vs. Columbian 
Ins. Co. (2 Caines, 155), that parol evidence that the insured 
truly informed the agent of the insurer, who prepared the 
application, as to the situation of the premises, was not 
competent to vary a warranty on that subject, or save the 
insured from the consequences of a breach of the contract 
of insurance. This case was recognized as good law by the 
courts of that State until the decision in Plumb vs. Catta- 
raugus Ins. Co. (18 N. Y., 392), where such evidence was held 
by a divided court to be admissible, not to change the con- 
tract, but to produce the same result under the guise of an 
equitable estoppel. Plumb vs. Cattaraugus Ins. Co. was 
followed in Rowley vs. Empire Ins. Co., 36 N. Y., 550. It 
was justly criticised and condemned as founded on errone- 
ous views, by the Chief Justice in Dewees vs. Manhattan 
Ins. Co., as reported in 6 Vroom, 336, and with Rowley vs. 
Empire Ins. Co., has been greatly shaken by subsequent de- 
cisions in the same court, if it was not practically overruled 
by Rohrbach vs. Germania Ins. Co., 62 N. Y., 47, 63. In 
Maher vs. Hibernia Ins. Co. (67 N. Y., 283) re-formation of 
the contract of insurance seems to have been regarded as 
the appropriate method of relief under such circumstances. 


The condition of the law on this important subject in that 
State is such that it would not be advisable to adopt it, or 
prudent to endeavor to follow the decisions of its courts. 
The discordant and irreconcilable decisions which ‘have 
grown out of the departure from the law as held in Jennings 
vs. Chenango Co. Ins. Co. are cited by Judge Folger in Van 
Schaick vs. Niagara Fire Ins. Co., 68 N. Y., 438. Some of 
the conditions of the policy may be controlled by evidence 
of the knowledge of the parties at the time the insurance 
was effected, and others not; but no rule or principle has 
been promulgated for ascertaining, in advance of the litiga- 
tion, what stipulations in the contract belong to the one 
class or the other—a condition of the law sure to result 
from the effort to deal with contracts of this kind in disre- 
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gard of established rules of law and acknowledged legal 
principles. * * * 

It is manifest that the theory that such parol evidence, 
though it may not be competent to change the written con- 
tract, may be received for the purpose of raising an estoppel 
in pais, is a mere evasion of the rule excluding parol testi- 
mony when offered to alter a written contract. A party 
suing on a contract in an action at law must be conclusively 
presumed to be aware of what the contract contains, and the 
legal effect of his agreement is that its terms shall be com- 
plied with. Extrinsic evidence of the kind under considera- 
tion must entirely fail in its object, unless its purpose be to 
show that the contract expressed in the written policy was 
not, in reality, the contract as made. <A defendant cannot 
be estopped from making the defense that the contract sued 
on is not his contract, or that ‘his adversary has himself 
violated it in those particulars which are made conditions 
to his right under it, on the ground of negotiations and 
transactions occurring at the time the contract was entered 
into, unless the plaintiff is permitted to show from such 
sources that the contract, as put in writing, does not truly 
express the intention of the parties. The difficulty lies at 
the very threshold. An estoppel cannot arise except upon 
proof of a contract different from that contained in the 
written policy, and an inflexible rule of evidence forbids the 
introduction of such proof by parol testimony, when offered 
to vary or affect the terms of the written instrument. 

The cases usually cited for the proposition that a con- 
tract of insurance is excepted out of the class of written 
contracts with respect to the admissibility of parol evi- 
dence to vary or control the written contract, will be found 
on examination to be, to a large extent, those in which the 
proof has been received with a view to a re-formation of the 
policy in equity, or to meet the defense that the contract 
was induced by false and fraudulent representations not 
embodied in the contract, or are the decisions of courts in 
which the legal and equitable jurisdictions are so blended 
that the functions of a court of equity have been trans- 
ferred to the jury box. * * * “The powers of agents of 
every kind of principals, to act for and bind their principals, 
are determined by the unvarying rule of ascertaining what 
authority is delegated to them. How the contract was 
effected, whether directly with the insurer or by the inter- 
vention of agents, is of no consequence. The question of 
the admissibility of the testimony does not relate to the 
method by which the contract was made. It concerns the 
rule of evidence by which the contract, however made, shall 
be interpreted. 

Upon principle, it is impossible to perceive on what 
ground such testimony should be received. <A policy of in- 
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surance is a contract in writing, of such a nature as to be 
within the general rule of law that a contract in writing 
cannot be varied or altered by parol testimony. If it be 
ambiguous in its terms, parol evidence, such as would be 
competent to remove an ambiguity in other written con- 
tracts, may be resorted to for the purpose of explaining its 
meaning. If it incorrectly or imperfectly expresses the 
actual agreement of the parties, it may be re-formed in 
equity. If strict compliance with the conditions of insur- 
ance, with respect to matters to be done by the insured after 
the contract has been concluded, ‘has been waived, such 
waiver may, in general, be shown by extrinsic evidence, by 
parol. Further than this, it is not safe for a court of law to 
go. To except policies of insurance out of the class of con- 
tracts to which they belong, and deny them the protection 
of the rule of law that a contract which is put in writing 
shall not be altered or varied by parol evidence of the con- 
tract the parties intended to make, as distinguished from 
what appears, by the written contract, to be that which they 
have in fact made, is a violation of principle that will open 
the door to the grossest frauds. * * * A court of law can 
do nothing but enforce the contract as the parties have 
made it. The legal rule that in courts of law the written 
contract shall be regarded as the sole repository of the in- 
tentions of the parties, and that its terms cannot be 
changed by parol testimony is of the utmost importance in 
the trial of jury cases, and can never be departed from with- 
out the risk of disastrous consequences to the rights of 
parties. 

Dewees vs. Manhattan Ins. Co. (35 N. J. Law Reports, 366). 
referred to in the case just cited, reports an opinion by Chief 
Justice Beasly, and from which we shall quote, as it contains, 
as we think, an able and sound statement of the law on this 
important subject :— 

The contract between these litigants, on the point which 

I shall discuss, is clear and unambiguous. The defendants 

agreed to insure a building occupied as a country store, and 

the stock of goods, consisting of the usual variety of such a 

store. This, by the plain meaning of the terms, is a war- 

ranty on the part of the insured that the building was used, 
at the date of the agreement, for the purpose specified. It 
was a representation, on the face of the policy, touching 
the premises in question, and which affected the risk; and 
such a representation, according to all the authorities, 
amounts to a warranty. * * * The cases are numerous 
and decisive upon the subject—so much so, that it does not 
appear to me to be necessary to refer to them in detail, as, 
in my opinion, the character of a representation of this kind 
is apparent upon its face. It can be intended for no other 
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purpose than to characterize the use of the building at the 
date of the insurance; for, unless this be done, there can be 
no restriction on the use of the property by the insured, 
during the running of the risk. Unless this description has 
the force thus attributed to it, the premises could have been 
used for any of the most hazardous purposes. A building 
described in a policy as a dwelling house could, except for 
the rule above stated, be converted into a mill or factory. 
I think it is incontestably clear that the description of the 
use of the premises in this case was meant to define the 
character of the risk to be assumed by the defendants. 

But, besides this, it is plain that the written contract was 
violated, in a fatal particular, by the assured. By the ex- 
press terms of one of the stipulations of the insurance, it is 
declared that, if the premises should be used “for the pur- 
pose of carrying on therein any trade or vocation, or for 
storing or keeping therein any articles, goods or merchan- 
dise denominated hazardous, or extra hazardous, or spe- 
cially hazardous, in the second class of the classes of haz- 
ards annexed to this policy, &c., from thenceforth, so long 
as the same shall be so used, &c., the policy shall be of no 
force or effect.” Among the extra hazardous risks, that of 
keeping a “ private stable ” is enunciated, and it was shown 
on the trial, and was not denied, that, at the date of the 
policy, and at the time of the fire, a part of the building in- 
sured was applied by the plaintiff to‘this use. 

It cannot be denied, then, that if we take into view these 
conditions of the case alone, the plaintiff’s action must fall 
to the ground. He did an act which, by force of his written 
agreement, had the effect to suspend, temporarily, his insur- 
ance. As this fact, having this destructive effect, could not 
be disputed, it became necessary, in order to save the plain- 
tiff’s action, to avoid the effect of the written contract; and 
this burden was assumed, on the argument, by the counsel 
of the plaintiff. The position taken with this view was 
that the policy was obtained for the plaintiff by the agents 
of the defendant, and that they knew that the building in 
question was in part used as a stable. 

The plaintiff’s claim appears to be a meritorious one, and 
on this account, and in the hope that there might be found 
some legal ground on which to support this action, the case 
was allowed by me, at the circuit, to go to the jury, and the 
questions of law were reserved for this court. But the con- 
sideration which I have since given the matters involved 
has excluded the faintest idea that, upon legal principles, 
this suit can be successfully carried through. In my opin- 
ion, that end can be attained only by the sacrifice of legal 
rules which are settled, and are of the greatest importance. 
Let us look at the proposition to which we are asked to give 
our assent :— 
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The contract of these parties, as it has been committed to 
writing, is, that if the plaintiff shall keep a stable on the 
premises insured, for the time being, the policy shall be 
vacated. But, it is said, the agents of the defendants who 
procured this contract were aware that the real contract . 
designed to be made was, that the plaintiff might apply the 
premises to this use. This knowledge of the agent of the 
defendants, and which, it is contended, will bind the defend- 
ants, is to have the effect to vary the obligations of the 
written contract. Upon what principle can this be done? 
There is no pretense of any fraud in the procurement of this 
policy. The only ground that can be taken is, that the 
agent, knowing that the premises were to be, in part, used 
as a stable, should have so described the use in the policy. 
The assumption is, and must be, that the warranty, in its 
present form, was a mistake in the agent. But a mistake 
cannot be corrected, in conformity with our judicial sys- 
tem, in a court of law. No one can doubt that, in a proper 
case of this kind, an equitable remedy exists. ‘“ There can- 
not be, at the present day,” says Mr. Justice Story, “ any 
serious doubt that a court of equity has authority to re-form 
a contract, where there has been an omission of a material 
stipulation by mistake; and a policy of insurance is just as 
much within the reach of the principle as any other con- 
tract: Andrews vs. Essex Fire & Marine Ins. Co., 3 Mason, 
10.” ’ 

It is possible, therefore, that in this case, in equity the 
present contract might be re-formed, so as to permit the 
plaintiff to keep his stable in this building; but I think it 
has never before been supposed that this end could be 
reached in this State, by proof before the jury in a trial at 
the circuit. The principle would cover a very wide field, 
for, if this mistake can be there corrected, so can every pos- 
sible mistake. If the plaintiff can modify the stipulation 
with respect to the restricted use of the premises, on the 
plea of a mistake in the stipulation, on similar grounds it 
would be open to the company to modify the policy with 
respect to the amount insured. I am at a loss to see how, 
on the adoption of the principle claimed, we are to keep 
separate the functions of our legal and equitable tribunals. 
Nor do I think, if this court should sustain the present ac- 
tion, that it could be practicable to preserve, in any useful 
form, the great primary rule that written instruments are 
not to be varied or contradicted by parol evidence. The 
knowledge of the agent in the present transaction is import- 
ant only as showing what the tacit understanding of the 
contracting parties was. Suppose, instead of proof of such 
tacit understanding, the plaintiff had offered to make a 
stronger case by showing that the agent expressly agreed 
that the building might be used not only as a country store, 
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as the policy stated, but also as a stable, and that the re- 
straining stipulation did not apply to the extent expressed. 
Can any one doubt that, according to the practice and de- 
cisions in this State, such proof would have been rejected? 
A rule of law admitting such evidence would be a repeal of 
the principle giving a controlling efficacy to written instru- 
ments. The memory and understanding of those present at 
the formation of the contract would be quite as potent as 
the written instrument. 


I have not found that it is anywhere supposed that this 
general rule which illegalizes parol evidence under the con- 
ditions in question has been relaxed with respect to con- 
tracts of insurance. Decisions of the utmost authority, 
both in England and in this country, propound this doctrine 
as applicable to policies in the clearest terms. 


After citing a number of cases, the Chief Justice took notice 
of the case of Plumb vs. the Cattaraugus Ins. Co. (18 N. Y., 
392), in the following terms :— 


In the case from New York here referred to, there was, in 
the application for the policy, a misdescription of the dis- 
tance of the adjacent buildings from the premises insured, 
and to this defense the reply was, that the agent of the com- 
pany had made the measurements, and had obtained the 
signature of the plaintiff, on the assurance * that the appli- 
cation was all right and just as it should be.” The court 
decided that the declaration of the agent could not be of- 
fered for the purpose of altering or contradicting the writ- 
ten contract, but that it was admissible as an estoppel in 

' pais. Now it is at once obvious that, by force of that view, 
the agreement in question was enforced, not in the sense of 
the written terms, but in the sense of the oral evidence, and 
that the practical result was precisely the same as though 
the instrument had been re-formed in conformity to such 
evidence at the trial. I think there is no doubt that this ap- 
plication of the doctrine of estoppel to written contracts is 
an entire novelty. In the long line of innumerable cases 
which have proceeded and been decided on the ground that 
parol evidence is not admissible as against a written instru- 
ment, no judge or counsel ever intimated, as it is believed, 
that the same result could be substantially attained by a 
resort to this circuity. It is true that, if there be a sub- 
stantial ground in legal principle for its introduction, the 
fact that it is new will not debar from its adoption; but I 
have not been able to perceive the existence of such substan- 
tial ground. In my apprehension the doctrine can be made 
to appear plausible only by closing the eves to the reason of 
the rule which rejects, in the presence of written contracts, 
evidence by parol. That reason is, that the common good 
requires that it shall be conclusively presumed in an action 
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at law, in the absence of deceit, that the parties have com- 
mitted their real understanding to writing. Hence, it 
necessarily follows that all evidence merely oral is rejected, 
whose effect is to vary or contradict such expressed under- 
standings. Such rejection arises from the consideration 
that oral testimony is unreliable in comparison with that 
which is written. It is idle to say that the estoppel, if per- 
mitted to operate, will prevent a fraud or inequitable result; 
most parol evidence contradictory of a written instrument 
has the same tendency; but such evidence is rejected not 
because, if true, it ought not to be received, but because the 
written instrument is the safer criterion of what was the 
real intention of the contracting parties. In the case now 
criticised, the party insured stipulated against the existence. 
of buildings within a definite number of feet from the in- 
sured property; by the admission of parol testimony, this 
stipulation was restricted and limited in its effect. This 
result, no doubt, was strictly just, if we assume that the 
parol evidence was true; but, standing opposed to the writ 
ten evidence, the Jaw presumes the reverse. The alterna- 
tive is unavoidable—it is a choice between that which is 
written and that which is unwritten. In the case cited, the 
effect of the rule adopted by the court was to give a differ- 
ent effect to the written terms from that which they intrin- 
sically possessed—a result induced by the admission of oral 
evidence. This, I cannot but think, was a palpable altera- 
tion of the agreement of the parties. The mistake of the 
court appears to have been in regarding simply the legal 
effect of the facts which were proved by parol. Receiving 
that testimony into the case, a clear estoppel was made out; 
but the error consisted in the circumstance that such oral 
evidence was, on rules well settled, inadmissible. The ques- 
tion presented was purely one as to a rule of evidence, but 
it was treated as a problem relating to the application of 
legal principles to an admitted state of facts. The case 
was not decided by a unanimous court; three judges dis- 
sented, and in my judgment, that dissent was based on sat- 
isfactory grounds. * * * The facts now before us do 
not present the elements of an estoppel. Such a defense 
rests on a misconception as to a state of facts, induced by 
the party against whom it is set up. The person who seeks 
to take advantage of it must have been misled by the words 
or conduct of another. Now, in the present case, the agent 
did not make any statement nor did he do anything which 
led the plaintiff to alter his condition. The most that can 
be laid to his charge is that from carelessness he omitted 
properly to describe the use of the premises described. But 
this was not a misstatement of a fact on which the plaintiff 
acted, because the plaintiff was aware of the circumstance 
that the building was put to another use. The alleged error 
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in the description is plain on the face of the policy, and the 
law incontestably charges the parties with knowledge of 
the meaning and effect of their own written contract. To 
found an estoppel on the ignorance of the plainly expressed 
meaning of his own contract would be absurd. 


In Pennsylvania it has always been held that courts of law 
will not permit the terms of written contracts to be varied or 
altered by parol evidence of what took place at or before the 
time the contracts were made, and that policies of insurance 
are within the protection of the rule. 


Thus, when it was stipulated in the conditions of insurance 
that a false description of the property insured should avoid 
the policy, it was held that a misdescription defeated the 
plaintiff's right to recover under it, though the statements 
were known to be false by the insurer’s agent, who prepared 
the description, and informed the plaintiff that in that respect 
the description was immaterial: Smith vs. Cash. Mut. Ins. Co., 
24 Penn. St., 320; Columbia Ins. Co. vs. Cooper, 50 Penn. St., 
331. 

In Commonwealth Mutual Fire Ins. Co. vs. Huntzeneger (98 
Penn. St., 41) the subject was examined at length and the pre- 
vious cases considered, and it was held that mere mutual 
knowledge by the assured and the agent of the falsity of a fact 
warranted is entirely inadequate to induce a re-formation of 
the policy so as to make it conform with the truth; that it is 
rather evidence of guilty collusion between the agent and the 
assured, from which the latter can derive no advantage. 
“The conditions of insurance,” said the court, * provide that 
notice of additional insurance, or of any change in existing in- 
surance, shall be given to the company by the insured in writ- 
ing, and shall be acknowledged in writing by the secretary; 
and no other notice shall be binding or have any force against 
the company. In absence of evidence of waiver of the notice 
required in this stipulation, we do not think the jury would be 
justified in inferring that the knowledge of the agent will bind 
the principal of notice of subsequent insurance or surrender 
of previous insurance. The parties agreed that written no- 
tice should be given, and in like manner acknowledged by the 


secretary; mere knowledge of an agent is not the equivalent 
of that.” 


That the law enunciated in these and numerous other cases 
in Pennsylvania was not overturned by the case of Kalmutz 
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vs. Insurance Company (186 Penn. St., 571), as claimed in the 
brief of defendant in error, will appear on examining the facts 
of that case and the reasoning of the court. 

The opinion shows that the court refused to hold that what 
was alleged to have taken place at the time the contract was 
entered into might be received to change the legal effect of 
the policy, Sterrett, C. J., saying :-— 


The policy in suit contains this provision as to other in- 
surance: “ Policies of all other insurance upon property 
herein described—whether made prior or subsequent to the 
date hereof—-must be indorsed on this policy, otherwise the 
insurance shall ‘be void.” The existence of such other in- 
surance of which no indorsement was made on the policy, 
was conceded; and, in order to avoid the effect of the con- 
dition above quoted, the plaintiff undertook to prove that 
the defendant company, by its own acts, had waived the 
condition, and was thereby estopped from setting it up as 
a bar to his recovery. As is usual in such cases, there was 
more or less conflicting testimony as to what passed be- 
tween the plaintiff and the company’s agent at the inception 
of the contract. In the court below, as well as here, it was 
forcibly contended on plaintiff’s behalf that the testimony 
referred to was sufficient to warrant the jury in finding such 
facts as legally constitute an estoppel; but, inasmuch as 
the record discloses other undisputed evidence which neces- 
sarily leads to the same conclusion, it is unnecessary to con- 
sider in detail the conflicting testimony that was submitted 
to the jury on that question. The policy in suit was issued 
in April, 1894, and the last assessment thereon was made 
in October following. Defendant company’s secretary tes- 
tified that he had notice of the additional insurance on the 
first Wednesday of November, 1894. Notwithstanding that 
notice to the company, the policy was neither recalled nor 
canceled; the premiums or assessments collected were not 
returned, nor was any effort made to return the premium 
note given by plaintiff, binding him to pay the premiums at 
such times and in such manner as the company’s directors 
might by law require. These facts were admitted; and if, 
as the authorities appear to hold, they operated as an estop- 
pel, it will be unnecessary to consume time in the consid- 
eration of other questions sought to be raised by several of 
the specifications of error. 


The court then cited Elliott vs. Lycoming County Ins. Co. 
(66 Pa., 26), where Justice Sharswood said :— 
Undoubtedly, if the company, after notice or knowledge 


of the overinsurance, treated the contract as subsisting, by 
making and collecting assessments under it from the in- 
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sured, they could not afterwards set up its forfeiture. It 
would be an estoppel, which is the true ground upon which 
the doctrine of waiver in such cases rests. * * * 
Enough has been said to show that upon the undisputed evi- 
dence in the case the learned trial judge would have been 
warranted in holding, as matter of law, that the defendant 
was estopped from setting up the condition above quoted 
as a bar to plaintiffs’ claim, and in instructing the jury ac- 
cordingly. 

As, therefore, there was no limitation put in the policy 
upon the powers of the company’s secretary, and as the com- 
pany, after having received notice of the existence of other in- 
surance, declined to avail itself of the right to rescind the 
contract, but, on the contrary, elected to enforce payments 
under the terms of the policy as a subsisting contract, and 
these facts having been made to appear by undisputed evi- 
dence, the court would seem to have been justified in applying 
the doctrine of estoppel. 

It must be conceded that it is shown, in the able brief of the 
defendant in error, that, in several of the States, the courts 
appear to have departed from well-settled doctrines, in re- 
spect both to the incompetency of parol evidence to alter writ- 
ten contracts, and to the binding effect of stipulations in 
policies restricting the authority of the company’s agents. 
The nature of the reasoning on which such courts have pro- 
ceeded will receive our consideration when we come to discuss 
the particular terms of the contract before us. 

Leaving, then, the State courts, let us inquire what is the 
voice of the Federal authorities. 

We do not consider it necessary or profitable to examine in 
detail the decisions of the circuit courts or of the circuit 
courts of appeals. It is sufficient, for our present purpose, 
to say that the Circuit Court of Appeals for the Seventh Cir- 
cuit has held consistently to the doctrines on this subject laid 
down by the English and American courts generally (United 
Firemen’s Ins. Co. vs. Thomas, 82 Fed. Rep., 406), and that the 
Court of Appeals for the Eighth Circuit, in the present case, 
has, by a majority of its members, adopted and applied the 
view that a written contract may, in an action at law, be 
changed by parol evidence, and that such clauses as restrict 
the power of agents of insurance companies to contract other- 
wise than by some writing should be given effect, if at all, as 
they respect such modifications of a policy as are made or 
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attempted to be made after it has been delivered and taken 
effect as a valid instrument, and should not be considered as 
having relation to acts done by the company or its agents at 
the inception of the contract: 101 Fed. Rep., 77. 

In such divergence of decisions, we have deemed it proper to 
have the present case brought before us by writ of certiorari. 

As to the fundamental rule, that written contracts cannot 
be modified or changed by parol evidence, unless in cases 
where the contracts are vitiated by fraud or mutual mistake, 
we deem it sufficient to say that it has been treated by this 
court as invariable and salutary. The rule itself and the rea- 
sons on which it is based are adequately stated in the cita- 
tions already given from the standard works of Starkie and 
Greenleaf. 

Policies of fire insurance in writing have always been held 
by this court to be within the protection of this rule. 

The first case to be examined is Carpenter vs. Providence- 
Washington Ins. Co., 16 Pet., 495. The importance of this 
case is great, because, if the conclusion there reached was 
sound when expressed, and if it has not been overruled by our 
subsequent decisions, it is decisive of the case before us. 

And first, as to the facts of that case, in so far as they re- 
semble those with which we have now to deal. They were 
thus stated by Mr. Justice Story, who delivered the unani- 
mous opinion of the court :— 

This is a writ of error to the Circuit Court for the District 
of Rhode Island. The original action was brought by Car- 
penter, the plaintiff in error, against the Providence-Wash- 
ington Insurance Company, the defendants in error, upon a 
policy of insurance underwritten by the insurance company 
of fifteen thousand dollars “on the Glenco Cotton Factory, 
in the State of New York,” owned by Carpenter, against loss 
or damage by fire. The policy was dated on the 27th of 
September, 1838, and was to endure for one year. Among 
other clauses in the policy are the following: “And pro- 
vided further, that in case the insured shall have already 
any other insurance on the property hereby insured, not no- 
tified to this corporation and mentioned or indorsed upon 
this policy, then this insurance shall be void and of no 
effect.” “And if the said insured or his assigns shall here- 
after make any other insurance on the same property, and 
shall not with all reasonable diligence give notice thereof 
to this corporation, and have the same indorsed on this in- 
strument, or otherwise acknowledged by them in writing 
this policy shall cease and be of no further effect. And in 
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case of any other insurance upon the property hereby in- 
sured, whether prior or subsequent to the date of this 
policy, the insured shall not, in case of loss or damage, be 
entitled to demand or recover on this policy any greater 
portion of the loss or damage sustained than the amount 
hereby insured shall bear to the whole amount insured on 
the said property.” * * * Annexed to the policy are 
the proposals and conditions on which the policy is asserted 
to be made, and among them is the following: “ Notice of 
all previous insurances upon property insured by this com- 
pany shall be given to them, and indorsed on the policy, or 
otherwise acknowledged by the company in writing, at or 
before the time of their making insurance thereon, other- 
wise the policy made by this company shall be of no effect.” 

The declaration averred that during the continuances of 
the policy he, Carpenter, was the owner of the property by 
the policy insured, and was interested in said property to 
the whole amount so insured by the company; and that on 
the 9th of April, 1839, the factory was totally destroyed by 
fire, of which the company had due notice and proof. The 
cause came on for trial on the general issue, and a verdict 
was found for the defendants. The plaintiff took a bill of 
exception to certain instructions refused, and other instruc- 
tions given by the court in certain matters of law arising 
out of the facts in proof at the trial; and judgment having 
been given upon the verdict for the defendants, the present 
writ of error has been brought to ascertain the validity of 
these exceptions. * * * 

From the 17th of October, 1836, to the 6th of December, 
1837, Henry M. Wheeler and Samuel G. Wheeler continued 
to own the factory in equal moieties, and transacted busi- 
ness under the firm name of Henry M. Wheeler & Co. On 
that day Samuel G. Wheeler sold and conveyed his moiety 
to Carpenter. On the 18th of April, 1838, Henry M. 
Wheeler sold and conveyed his moiety to Carpenter, who 
thus became the sole owner of the entire property. The 
last conveyance declared the property subject to a mortgage 
on the premises from Henry M. Wheeler and wife, dated in 
June, 1835, to Epenetus Reed, on which there was then due 
six thousand dollars, which Carpenter assumed to pay. 
There ‘had been a prior policy on the premises in the Wash- 
ington insurance office, which, upon Carpenter’s ‘becoming 
the sole owner, the company agreed to continue for account 
of Carpenter, and in case of loss, the amount to be paid to 
him. That policy expired on the 27th of September, 1838, 
the day on which the policy, upon which the present suit is 
brought, was effected. It is proper farther to state that 
other policies on the same factory had been effected and re- 
newed from time to time, from December 12, 1836, for the 
benefit of the successive owners thereof, by another insur- 
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ance company in Providence, called the American Insurance 
Company; and among these was a policy effected, by way 
of renewal, on the 14th of December, 1837, in the name of 
Henry M. Wheeler & Co., for six thousand dollars, for the 
benefit of Henry M. Wheeler and Carpenter (who were then 
the joint owners thereof), payable in case of loss to Epene- 
tus Reed. The sale by Henry M. Wheeler to Carpenter, on 
the 18th of April, 1838, of his moiety having been notified to 
the American Insurance Company, the latter agreed to the 
assignment; and the policy thenceforth became a policy for 
Carpenter, payable in case of loss to Epenetus Reed. And 
on the 23d of May, 1838, Carpenter transferred all his inter- 
est in the policy to Epenetus Reed. The policy thus effected 
on the 14th of December, 1837, in the American Insurance 
Company was, as the Washington Insurance Company as- 
sert, not notified to them at the time of effecting the policy 
made on the 25th of September following, and declared 
upon in the present suit; nor was the same ever mentioned 
in, or indorsed upon the said policy; and upon this account 
the company insist that the present policy is, pursuant to 
the stipulations contained therein, utterly void. Subse- 
quently; viz., on the 11th day of December, 1838, the 
American Insurance Company renewed the policy of the 
14th of December, 1837, for Carpenter, and at his request, 
for one year. This renewed policy was never notified to the 
Washington Insurance Company, nor acknowledged by 
them in writing; nor does it appear ever to have ‘been actu- 
ally assigned to Epenetus Reed, down to the period of the 
loss of the factory by fire. On this account, also, the Wash- 
ington Insurance Company insist that their policy of the 
previous 27th of September, 1838, is, according to the stipu- 
lation therein contained, utterly void. 


It seems to have been admitted, although not directly 
proved, that a suit was brought upon the policy of the 14th 
of December, 1837, at the American insurance office, after 
the loss, by Carpenter, as trustee of or for the benefit of 
Reed, for the amount of the six thousand dollars insured 
thereby; and that at the November term, 1839, of the Cir- 
cuit Court, the company set up as a defense that there was 
a material misrepresentation of the cost and value of the 
property in the factory insured made to them at the time of 
the original insurance; and it being intimated by the 
court that if such was the fact it would avoid the policy, the 
plaintiff acquiesced in that decision, and discontinued or 
withdrew the action before verdict. 


The instructions prayed and refused, and also the instruc- 
tions actually given by the court, are fully set forth in the 
record. It does not seem important to the opinion, which 
we are to pronounce, to recite them at large, intotidem 


' 
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verbis, since the points on which they turn admit of a sim- 
ple and exact exposition. 


After disposing of the first instruction, which does not re- 
late to our present inquiries, the court said :— 


The second instruction asked proceeds upon the ground 
that although the policy of the American Insurance Com- 
pany of the 6th of December, 1836, was: good upon its face, 
yet if, in point of fact, it was procured by a material mis- 
representation by the owners of the cost and value of the 
premises insured, it was deemed to be utterly null and void, 
and, therefore, as a null and void policy, notice thereof need 
not have been given to the Washington Insurance Company 
at the time of underwriting the policy declared. 

The court refused to give the instruction; and, on the 
contrary, instructed the jury that if the policy of the Ameri- 
can Insurance Company was, at the time when that at the 
Washington Insurance office was made, treated by all the 
parties thereto as a subsisting and valid policy, and ‘had 
never, in fact, been avoided, but was still held by the as- 
sured as valid, then, that notice thereof ought to have 
been given to the Washington Insurance Company, and if it 
was not, the policy declared on was void. We are of opin- 
ion that the instruction, as asked, was properly refused, and 
that given was correct. 


After discussing the question, the-court added the following 
observations :— 


Indeed, we are not prepared to say that the court might 
not have gone further, and have held that a policy—existing 
and in the hands of the insured, and not utterly void upon 
its very face, without any reference whatever to extrinsic 
facts—should have been notified to the underwriters, even 
although by proofs afforded by such extrinsic facts it might 
be ‘held in its very origin and concoction a nullity. 

And this leads us to say a few words upon the nature and 
importance and sound policy of the clauses in fire policies, 
respecting notice of prior and subsequent policies. They 
are designed to enable the underwriters, who are almost 
necessarily ignorant of many facts which might naturally 
affect their rights and interests, to judge whether they 
ought to insure at all, or for what premium; and to ascer- 
tain whether there still remains any such substantial inter- 
est of the assured in the premises insured as will guaranty 
on his part vigilance, care and strenuous exertions to pre- 
serve the property. To quote the language of this court in 
the passage already cited, the underwriters do not rely so 
much upon the principles as upon the interest of the as- 
sured. Besides, in these policies there is an express provi- 
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sion that in cases of any prior or subsequent insurances, the 
underwriters are only to be liable for a ratable proportioa 
of the loss or damage as the amount insured by them bears 
to the whole amount insured thereon. So that it consti- 
tutes a very important ingredient in ascertaining the 
amount which they are liable to contribute towards any loss; 
and, whether there be any other insurance or not upon the 
propertly, is a fact perfectly known to the insured, and not 
easily or ordinarily within the means of knowledge of the 
underwriters. 

The public, too, have an interest in maintaining the valid- 
ity of these clauses, and giving them full operation and 
effect. They have a tendency to keep premiums down to 
the lowest rates, and to uphold institutions of this sort, so 
essential in the present state of our country for the protec- 
tion of the vast interests embarked in manufactures and on 
consignments of goods in warehouses. If these clauses are 
to be construed with a close and scrutinizing jealousy, when 
they may be complied with in all cases by ordinary good 
faith and ordinary diligence on the part of the insured, the 
effect will be to discourage the establishment of fire insur- 
ance companies, or to restrict their operations to cases 
where the parties and the premises are within the personal 
observation and knowledge of the underwriters. Such a 
course would necessarily have a tendency to enhance pre- 
miums, and to make it difficult to obtain insurance where 
the parties live, or the property is situate, at a distance 
from the place where the insurance is sought. But be these 
considerations as they may, we see no reason why, as these 
clauses are’'a known part of the stipulations of the policy, 
they ought not to receive a fair and reasonable interpreta- 
tion according to their terms and obvious import. The in- 
sured has no right to complain, for he assents to comply with 
all the stipulations on his side, in order to entitle himself 
to the benefit of the contract, which, upon reason or princi- 
ple, he has no right to ask the court to dispense with the 
performance of his own part of the agreement, and yet to 
bind the other party to obligations, which, but for their 
stipulations, would not have been entered into. 


We are, then, of opinion, that there is no error in the 
second instruction. On the contrary, there is strong ground 
to contend that the stipulations in the policy as to notice of 
any prior and subsequent policies, were designed to apply 
to all cases of policies then existing in point of fact, with- 
out any inquiry into their original validity and effect, or 
whether they might be void or voidable. 


The third instruction prayed the court to instruct the 
jury that if the Washington Insurance Company had notice, 


in fact, of the existence of the policy in the American office, 
VoL. XXXI.—9. 
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that “was in law a compliance with the terms of the 
policy.” The court refused to give the instruction as 
prayed, but instructed the jury that, at law, whatever 
might be the case in equity, mere parol notice of such insur- 
ance was not, of itself, sufficient to comply with the require- 
ments of the policy declared on; but that it was necessary, 
in case of any such prior policy, that the same should not 
only be notified to the company, but should be mentioned 
or indorsed upon the policy; otherwise the insurance was to 
be void and of no effect. 

We think this instruction was perfectly correct. It 
merely expresses the very language and sense of the stipu- 
lation of the policy; and it can never be properly said that 
the stipulation in the policy is complied with when there 
has been no such mention or indorsement as it positively 
requires, and without which it declares the policy shall 
henceforth be null and of no effect. 

Two propositions, then, are clearly established by this de- 
cision: (1) That where a policy provides that notice shall be 
given of any prior or subsequent insurance, otherwise the 
policy to be void, such a provision is reasonable and consti- 
tutes a condition, the breach of which will avoid the policy; 
(2) That where the policy provides that notice of prior or sub- 
sequent insurance must be given by indorsement upon the 
policy or by other writing, such provision is reasonable and 
one competent for the parties to agree upon, and constitutes 
a conditien, the breach of which will avoid the policy. 

We are next to inquire whether this decision has been over- 
ruled, or whether it remains as an authoritative declaration 
of the law. 

Shortly after the case was decided at law, it appears, that 
an effort was made by said Carpenter to invoke the aid of a 
court of equity to enable him to avoid the effect of his own 
disregard of the conditions contained in the policy: Carpen- 
ter vs. Providence-Washington Ins. Co., 4 How., 185. 

This court held, affirming the Circuit Court of the United 
States for the District of Rhode Island, sitting in equity, that, 
under the facts disclosed by the pleadings and evidence, the 
complainant was not entitled to equitable relief. 

It is a matter of regret that so great a loss, which the 
plaintiff and those under whom the ciaims intended to 
guard against by insurance, should ‘happen entirely without 
indemnity. But it is to be remembered that the defendant 
gave abundant and repeated notice to him, in writing and 
print in the policy itself, as well as other ways, that they 
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would not take any risks on property where it was insured 
beyond a certain ratio of its full value, unless the circum- 
stances were made known to them, and the additional policy 
recognized in writing, so as to avoid any mistake, or acci- 
dent, or want of deliberate attention to the subject. If the 
plaintiff, after all this, omitted to comply with so substan- 
tial a provision in the contract itself, as we are bound to 
believe on the evidence now offered, we see no way, equi- 
tably or legally, to prevent the consequences from falling on 
himself, rather than others, being the result either of his 
own neglect, or that of some of the agents he employed. 
An adherence to such an important rule is peculiarly neces- 
sary for the protection of absent stockholders, often inter- 
ested exclusively in insurance companies; and, so far from 
its being unconscientious to enforce them, when their exist- 
ence is well known, and when the risk has been increased 
without conforming to them, it is the only and just safe- 
guard of all concerned in such institutions. 

Carpenter vs. Providence Ins. Co. (16 Pet., 495) has been fre- 
quently referred to ag an authority in subsequent cases on 
points collateral to the one we are now considering: Taylor 
vs. Benham, 5 How., 260; Russell vs. Southward, 12 How., 145; 
Oates vs. National Bank, 100 U. S., 246; Burgess vs. Seligman, 
107 U.S., 34. 

In Phoenix Life Insurance Co. vs. Raddin (120 U. S., 183, 189) 
we find Carpenter vs. Providence Ins. Co. cited, per Mr. Justice 
Gray, as an authority for the proposition that “ the parties 
may by their contract make material a fact that would other- 
wise be immaterial, or make immaterial a fact that would 
otherwise be material. Whether there is other insurance on 
the same subject, and whether such insurance has been ap- 
plied for and refused, are material facts, at least when state- 
ments regarding them are required by the insurers as part of 
the basis of the contract.” 

It is not pretended in the opinion of the majority in the Cir- 
cuit Court of Appeals in the present case that the case of Car- 
penter vs. Providence-Washington Ins. Co. has been modified 
or overruled by this court, but the cases relied on ‘by that 
court are wholly decisions of several State courts and of some 
of the circuit courts. Nor is it claimed by the learned counsel 
for the defendant in error that the Carpenter Case has been 
formally overruled or modified by this court. He, however, 
does cite three decisions of this court which, as he views them, 
should be regarded as abandoning the doctrines of that 
case; viz.: Insurance Co. vs. Wilkinson, 13 Wall., 232; 
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Eames vs. Home Ins. Co., 94 U. S., 621; and Insurance Co. vs. 
Norton, 96 U. 8., 234. 

These cases must, therefore, receive our attention. What, 
then, was the case of Insurance Co. vs. Wilkinson? That was 
a case where the agent of a life insurance company had in- 
serted in the application a representation of the age of the 
mother of the assured at the time of her death, which was un- 
true, but which the agent himself obtained from a third per- 
son and inserted without the assent of the assured. It was 
held that this untrue statement contained in the application 
did not invalidate the policy; that permitting verbal testi- 
mony to show how this untrue statement found its way into 
the application did not contradict the written contract sued 
on, but proceeded on the ground that this statement was not 
that of the assured. The trial court said to the jury that if 
the applicant did not know at what age her mother died, and 
did not state it, and declined to state it, and that her age was 
inserted by the agent upon statements made to him by others 
in answer to inquiries he made of them, and upon the strength 
of his own judgment, based upon data thus obtained, it was 
no defense to the action to show that the agent was mistaken. 
The case, as reported, does not disclose that the plaintiff’s tes- 
timony as to the way in which the untrue statement was put 
in the application was contradicted or denied by the company. 
It may, therefore, be presumed that the plaintiff’s case, in that 
respect, was made out by undisputed evidence. And it would 
seem, such being the state of facts, that this court had reason 
to hold that the untrue statement was not made by the as- 
sured, and that it would operate as a fraud on the plaintiff if 
he were not permitted to show this fact, which was not a fact 
or statement contained in the policy sued on, but an extrinsic 
fact or statement contained in the application. The defense 
made upon that statement was, in legal effect, a denial of the 
execution of the statement—a defense that can always be sus- 
tained by parol evidence. 

However this may have been, we are unwilling to have the 
case regarded as one overthrowing a general rule of evidence. 
Some of the remarks contained in the opinion might seem to 
bear that interpretation, but not necessarily so. 

That Mr. Justice Miller did not intend, in the case of Insur- 
ance Co. vs. Wilkinson, to lay down a new rule of evidence in 
insurance cases, is clearly shown in the subsequent case of 
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Insurance Co. vs. Lyman (15 Wall., 664), where the opinion 
was delivered by the same learned justice, and who used the 
following language :— 

Undoubtedly a valid verbal contract for insurance may 
be made, and when it is relied on, and is unembarrassed by 
any written contract for the same insurance, it can be 
proved and become the foundation of a recovery as in all 
other cases where contracts may be made either by parol or 
in writing. 

Sut it is also true that when there is a written contract 
of insurance it must have the same_effect as the adopted 
mode of expressing what the contract is, that it was in other 
classes of contract, and must have the same effect in ex- 
cluding parol testimony in its application to it that other 
written instruments have. 

Counsel for the defendants in error here relies on two 
propositions; namely, that the policy, though executed 
January 5th, is really but the expression of a verbal con- 
tract, made the 31st day of December previous, and that the 
loss of the vessel between those two dates does not invali- 
date the contract, though known to the insured and kept 
secret from the insurers; and, secondly, that they can 
abandon the written contract altogether and recover on the 
parol contract. 

We do not think that either of these propositions is 
sound. Whatever may have been the precise facts concern- 
ing the negotiations for a renewal of the insurance previous 
to the execution of the policy, they evidently had reference 
to a written contract, to be made by the company. When 
the company came to make this instrument they were en- 
titled to the information which the plaintiff had of the loss 
of the vessel. If, then, they had made the policy, it would 
have bound them, and'no question could have been raised 
of the validity of the instrument or of fraud practiced by 
the insured. On the other hand, if they had refused to 
make a policy, no injury would have been done to the plain- 
tiffs, and they would then have stood on their parol con- 
tract, if they had one, and did not need a policy procured by 
fraudulent concealment of a material fact at the time it was 
executed and the premium paid. 

To permit the plaintiffs, therefore, to prove by parol that 
the contract of insurance was actually made before the loss 
occurred, though executed and delivered and paid for after- 
ward, is to contradict and vary the terms of the policy in a 
matter material to the contract, which we understand to be 
opposed to the rule on that subject in the law of Louisiana 
as well as at the common law. 

We think it equally clear that the terms of the contract 
having been reduced to writing, signed by one party and 
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accepted by the other at the time the premium of insurance 
was paid, neither party can abandon that instrument as of 
no value in ascertaining what the contract was, and resort 
to the verbal negotiations which were preliminary to its 
execution for that purpose. The doctrine is too well set- 
tled that all previous negotiations and verbal statements 
are merged and excluded when the parties assent to a writ- 
ten instrument as expressing the agreement. 

Eames vs. Home Ins. Co. (94 U. S., 621) is another case relied 
on as showing that the general rule of evidence was not appli- 
cable in insurance cases. But that was the case of a bill in 
. equity filed against an insurance company of New York to 
require said company to issue to the complainants a policy of 
insurance against loss or damage by fire, in pursuance of a 
contract for that purpose alleged to have been made with 
their agents in Illinois. It was made to appear that the terms 
of a contract for insurance upon property which was destroyed 
by fire before the policy was received had been agreed upon. 
This agreement was manifested by an application signed by 
the complainant, and in several letters which had passed be- 
tween the local agent and the general agent of the company, 
and between the complainant and the local agent. The report 
of the case states that there was an agreement as to certain 
facts by the attorneys in the cause, but what those facts were 
does not distinctly appear in the report. However, all that 
can be claimed for the case is that this court considered, from 
the agreement as to facts between the attorneys and from the 
application and the several letters between the agents and 
the complainant, that a case was made out justifying a court 
of equity to decree that complainant was entitled to a policy 
of insurance to be issued for the amount and at the premium 
shown by the proofs. What was the scope of the authority 
of the agents who prepared the application and conducted the 
correspondence does not appear, but the court seems to have 
assumed that it sufficiently appeared that the agents had au- 
thority to act as they did. It is not perceived that this case 
has any valid application to the case now before us, beyond 
apparently holding, with Insurance Co. vs. Wilkinson, in 13 
Wall., that it may be shown by parol that a statement which 
purports to have been made by an applicant for insurance was 
not, in point of fact, his statement, but was really that of the 
agent. 
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The next case relied on is Insurance Co. vs. Norton (96 U. S., 
234), and in which it was held by a majority of this court that 
an insurance company may waive any condition of a policy 
inserted therein for its benefit. As to this proposition there 
was, and could have been, no disagreement among the judges, 
but the difference arose over the sufficiency of the evidence to 
show the waiver. The question really was, whether the com- 
pany’s agent had authority to extend the payment of a pre- 
mium note, notwithstanding a provision in the policy that a 
failure to pay the note at maturity would incur a failure of 
the policy, and a declaration that the agents of the company 
were not authorized to make, alter or abrogate contracts or 
waive forfeitures. It was held by the majority that a waiver 
by the company of both these conditions might be shown by 
admitting evidence as to the practice of the company in allow- 
ing its agents to extend the time for payment of premiums 
and of notes given for premiums, as indicative of the power 
given to those agents, and that error was not committed by 
submitting to the jury, upon such evidence, to find whether 
the defendants had or had not authorized its agent to make 
an extension in this case. In speaking for the majority, Mr. 
Justice Bradley said:— 

The written agreement of the parties, as embodied in the 
policy and the indorsement thereon, as well as in the notes 
and the receipt given therefor, was undoubtedly to the ex- 
press purport that a failure to pay the notes at maturity 
would incur a forfeiture of the policy. It also contained an 
express declaration that the agents of the company were 
not authorized to make, alter or abrogate contracts or waive 
forfeiture. And those terms, had the company so chosen, 
it could have insisted on. But a party always has the op- 
tion to waive a condition or stipulation in his own favor. 
The company was not bound to insist upon a forfeiture, 
though incurred, but may waive it. * * * That the 
company did authorize its agents to take notes, instead of 
money for premiums, is perfectly evident from its constant 
practice of receiving such notes when taken by them. That 
it authorized them to grant indulgence on these notes, if the 
evidence is to be believed, is also apparent from like prac- 
tice. It acquiesced in and ratified their acts in this behalf. 


Mr. Justice Strong, speaking for the dissenting parties, 
said :— 


The insurance effected by the policy became forfeited by 
the nonpayment ad diem of the premium note; the policy 
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then ceased to be a binding contract. It was so expressly 
stipulated in the instrument. Admitting that the company 
could afterwards elect to treat the policy as still in force, 
or, in other words, could waive the forfeiture, the local agent 
could not, unless he was so authorized by his principals. 
The policy declared that agents should not have authority 
to make such waivers. And there is no evidence in this 
‘ase that the company gave to the agent parol authority to 
waive a forfeiture after it had occurred. They had ratified 
his acts extending the time of payment of premium notes, 
when the extension was made before the notes fell due. 
But no practice of the company sanctioned any act of its 
agent, done after a policy had expired, by which new life 
was given to a dead contract. 


Whatever may be thought of these divergent views, it is 
clear that the facts of that case are widely different from 
those here under consideration, where there is no evidence 
whatever of a waiver by the company, or of authority to the 
agent, express or implied, from a course of practice by the 
company. Here, the company “ has chosen,” in the language 
of Mr. Justice Bradley, “ to insist upon the terms of the writ- 
ten contract.” 


The subject of waiver by —s was =gegg considered in 
the case of Insurance Co. vs. Wolff (95 U. 8., 326), when the 
unanimous opinion of the court was deliv ored by Mr. Justice 
Field :— 


By the residence of the insured within the prohibited dis- 
trict of country during the period designated in the policy 
without the previous consent of the company, and the fail- 
ure to pay the annual premium when it became due, the 
policy, by its express terms, was forfeited, and the company 
relieved from liability, unless the forfeiture was waived by 
the action of the company, or of its agents authorized to 
represent it in that particular. 


The waiver of the forfeiture for the nonpayment of the 
premium due on the Ist of November, 1872, is alleged on the 
ground that the premium was subsequently paid to an agent 
of the company, he delivering its receipt for the same, 
signed by its secretary and countersigned by the manager 
of the local office, the plaintiff contending that the company, 
by its previous general course of dealing with its agents, 
and its practice with respect to the policy in suit, had au- 
thorized the premiums to be paid and the agent to receive 
the same after they became due, and thus had waived any 
right to a strict compliance with the terms of the policy as 
to the payment of premiums. 
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The waiver of the forfeiture arising from the residence 
within the prohibited district between the 1st of July and 
November, without the previous consent of the company, is 
also alleged from the subsequent payment of the premiums 
and its receipt by the local agent, the plaintiff contending 
that the premium was received with knowledge by the agent 
of the previous residence of the insured within the pro- 
hibited district. * * * 

The conditions mentioned in the policy could, of course, 
be waived by the company, either before or after they were 
broken; they were inserted for its benefit, and it depended 
on its pleasure whether they should be enforced. The diffi- 
culty in this case, and in nearly all cases where a waiver is 
alleged in the absence of written proof of the fact, arises 
from a consideration of the effect to be given to the acts of 
agents of the company in their dealings with the assured. 
Of course, such agents, if they bind the company, must have 
authority to waive a compliance with the conditions upon 
the breach of which the forfeiture is claimed, or to waive 
the forfeiture when incurred, or their acts waiving such com- 
pliance or forfeiture must be subsequently approved by the 
company. The law of agency is the same, whether it be ap- 
plied to the act of an agent undertaking to continue a policy 
of insurance or to any other act for which his principal is 
sought to be held responsible. * * * 

The company, notwithstanding the provision in the policy 
that its agents were not authorized to waive the forfeitures, 
sent to them renewal receipts signed by its secretary, to be 
used when countersigned by its local manager and cashier, 
leaving their use subject entirely to the judgment of the 
local agent. The propriety of their use, in the absence of 
any fraud in the matter, could not afterwards be questioned 
by the company. * * * So far, then, as the waiver of 
the forfeiture incurred for nonpayment of the premiums is 
concerned, it is clear that the company, by its course of deal- 
ing, had, notwithstanding the provision of the policy, left 
the matter to be determined by the local agent, to whom the 
renewal receipts were entrusted. 

But so far as a forfeiture arose from the residence of the 
insured within the prohibited district, the case is different. 
There is nothing in the acts of the company which goes to 
show that it ever authorized its agents to waive a forfeiture 
thus incurred, or that it ever knew of any residence of the 
insured within the prohibited district until informed of his 
death there. In every case where premiums were received 
after the day they were payable, the fact that a forfeiture 
had been incurred was made known to the company, from 
the date of its payment, and the retention of the money con- 
stituted a waiver of the forfeiture; but no information of a 
forfeiture on any other ground was imparted by the date of 
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each payment. The agent receiving the premiums, in the 
case at bar, testified that he knew nothing of the residence 
of the insured within the prohibited district, and the evi- 
dence in conflict with his testimony was slight. He knew 
that the insured had a place of business there, and that he 
was permitted to make occasional visits there within that 
period, and to reside there at other periods. Everything 
produced as evidence of knowledge of residence within the 
proscribed district is consistent with these occasional visits 
and residence at other times than during the excepted 
period. 

But, even if the agent knew the fact of residence within 
the excepted period, he could not waive the forfeiture thus 
incurred without authority from the company. The policy 
declared that he was not authorized to waive forfeitures; 
and to that provision effect must be given, except so far as 
the subsequent acts of the company permitted it to be dis- 
regarded. There is no evidence that the company in any 
way, directly or indirectly, sanctioned a disregard of the 
provision with respect to any forfeitures, except such as 
occurred from nonpayment of premiums. As soon as it was 
informed of the residence of the insured within the prohib- 
ited district, it directed a return of the premium subse- 
quently paid. It would be against reason to give to the 
receipt of the premium by the agent, under the circum- 
stances stated, the efficacy claimed. The court, in its in- 
structions, treated the receipt of the premium by the agent, 
with knowledge of the previous residence of the insured 
within the prohibited district, if the agent had said knowl- 
edge, as itself a sufficient waiver of the forfeiture incurred, 
without any evidence of the action of the company when in- 
formed of such residence; and in this respect we think the 
court erred. It is essential that the company should have 
had some knowledge of the forfeiture before it can be ‘held 
to have waived it. It is true that, where an agent is 
charged with the collection of premiums upon policies, it 
will be presumed that he informs the company of any cir- 
cumstances coming to his knowledge affecting its liability; 
and if subsequently the premiums are received by the com- 
pany without objection, any forfeiture incurred will be pre- 
sumed to be waived. But here there was no ground for any 
inference of this kind from the subsequent action or silence 
of the company. There was no evidence of a disregard of 
the condition as to the residence of the insured in any previ- 
ous year, and, consequently, there could be no inference of a 
waiver of its breach from a subsequent retention of the pre- 
mium paid. This was a case where immediate enforcement 
of the forfeiture incurred was directed when information 
was received that the condition of the policy in that respect 
had been broken. 
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Not only should the company have been informed of the 
forfeiture before it could be held by its action to have 
waived it, but it should also have been informed of the con- 
dition of the health of the insured at the time the premium 
was tendered, upon the payment of which the waiver is 
claimed. ‘The doctrine of waiver, as asserted against insur- 
ance companies to avoid the strict enforcement of conditions 
contained in their policies, is only another name for the 
doctrine of estoppel. It can only be invoked where the con- 
duct of the companies has been such as to induce action in 
reliance upon it, and where it would operate as a fraud upon 
the assured, if they were afterwards allowed to disavow 
their conduct and enforce the conditions. To a just appli- 
cation of this doctrine it is essential that the company 
sought to ‘be estopped from denying the waiver claimed, 
should be apprised of all the facts; of those which created 
the forfeiture and of those which will necessarily influence 
its judgment in consenting to waive it. The holder of the 
policy cannot be permitted to conceal from the company an 
important fact, like that of the insured being in extremis, 
and then to claim a waiver of the forfeiture created by 
the act which brought the insured to that condition. To 
permit such concealment, and yet to give to the action of 
the company the same effect as though no concealment 
were made, would tend to sanction a fraud on the part of 
the policyholder, instead of protecting him against the com- 
mission of one by the company. 


New York Life Ins. Co. vs. Fletcher (117 U. 8., 519) is an in- 
structive case on the points in controversy here. The facts 
of the case, as stated in the syllabus, were as follows:— 


A person applied in St. Louis to an agent of a New York 
insurance company for insurance on his life. The agent, 
under general instructions, questioned him on subjects 
material to the risk. He made answers which, if correctly 
written down and transmitted to the company, would have 
probably caused it to decline the risk. The agent, without 
the knowledge of the applicant, wrote down false answers, 
concealing the truth, which were signed by the applicant 
without reading, and by the agent transmitted to the com- 
pany, and the company thereupon assumed the risk. It was 
conditioned in the policy that the answers were part of it, 
and that no statement to the agent not thus transmitted 
should be binding on his principal; and a copy of the an- 
sWers, conspicuously printed upon it, accompanied the 
policy. Held, that the policy was void. 


The unanimous opinion of the court was delivered by Mr. 


Justice Field, the principal portions of which were as fol- 
lows :— 
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It is conceded that the statements and representations 
contained in the answers, as written, of the assured to the 
questions propounded to him in his application, respecting 
his past and present health, were material to the risk to be 
assumed by the company, and that the insurance was made 
upon the faith of them, and upon his agreement accompany- 
ing them that, if they were false in any réspect, the policy 
to be issued upon them should be void. It is sought to 
meet and overcome the force of this conceded fact by proof 
that he never made the statements and representations to 
which his name was signed; that he truthfully answered 
those questions; that false answers, written by an agent of 
the company, were inserted in place of those actually given, 
and were forwarded with the application to the home office; 
and it is contended that, such proof being made, the plaintiff 
is not estopped from recovery. But on the assumption that 
the fact as to the answers was as stated, and that no fur- 
ther obligation rested upon the assured in connection with 
the policy, it is not easy to perceive how the company can 
be precluded from setting up their falsity, or how any rights 
upon the policy ever accrued to him. It is, of course, not 
necessary to argue that the agent had no authority from the 
company to falsify the answers, or that the assured could 
acquire no right by virtue of his falsified answers. Both 
he and the company were deceived by the fraudulent con- 
duct of the agent. The assured was placed in the position 
of making false representations in order to secure a valua- 
ble contract which, upon a truthful report of his condition, 
could not have been obtained. By them the company was 
imposed upon, and induced to enter into the contract. In 
such a case, assuming that both parties acted in good faith, 
justice would require that the contract be canceled and the 
premiums returned. As the present action is not for such 
cancellation, the only recovery whieh the plaintiff could 
properly have upon the facts he asserts, taken in connection 
with the limitation upon the powers of the agent, is for the 
amount of the premiums paid, and to that only would be 
entitled by virtue of the statute of the State of Missouri. 

But the case presented by the record is by no means as 
favorable to him as we have assumed. It was his duty to 
read the application he signed. He knew that upon it the 
policy would be issued, if issued at all. It would introduce 
great uncertainty in all business transactions if a party 
making written proposals for a contract, with representa- 
tions to induce its execution should be allowed to show, 
after it had been obtained, that he did not know the con- 
tents of his proposal, and to enforce it notwithstanding their 
falsity as to matters essential to its obligation and validity. 
Contracts could not be made, or ‘business fairly conducted, 
if such a rule should prevail; and there is no reason why it 
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should be applied merely to contracts of insurance. There 
is nothing in their nature which distinguishes them in this 
particular from others. But here the right is asserted to 
prove not only that the assured did not make the state- 
ments contained in his answers, but that he never read the 
application, and to recover upon a contract obtained by rep- 
resentations admitted to be false, just as though they were 
true. If he had read even the printed lines of his applica- 
tion, he would have seen that it stipulated that the rights 
of the company could in no respect be affected by ‘his verbal 
statements, or by those of its agents, unless the same were 
reduced to writing and forwarded with his application to 
the home office. The company, like any other principal, 
could limit the authority of its agents, and thus bind all 
parties dealing with them with knowledge of the limita- 
tion. It must be presumed that he read the application, 
and was cognizant of the limitations therein expressed. 

In Globe Insurance Co. vs. Wolff (95 U. 8., 329) the policy 
declared that the agents of the company were not author- 
ized to waive forfeitures, and this court held. that effect 
must be given to the provision, except so far as the subse- 
quent acts of the company permitted it to be disregarded. 
In Insurance Co. vs. Norton(96 U.S., 240) the policy contained 
an express declaration that the agents of the company were 
not authorized to make, alter or abrogate contracts or 


waive forfeitures, and this court held that the company 
could have insisted upon those terms had it so chosen. 


* * * The present case is very different from Insurance 


Co. vs. Wilkinson (13 Wall., 222), and from Insurance Co. 
vs. Mahone, 21 Wall., 152. In neither of these cases was any 
limitation upon the power of the agent brought to the no- 
tice of the assured. Reference was made to the interested 
and officious zeal of insurance agents to procure contracts, 
and to the fact that parties who were induced to take out 
policies rarely knew anything concerning the company or 
its officers, but relied upon the agent who had persuaded 
them to affect the insurance, “as the full and complete rep- 
resentative of the company in all that is said or done in 
making the contract,” and the court held that prima facie 
the powers of the agent are coextensive with the business 
entrusted to his care, and would not be narrowed by limita- 
tions not communicated to the person with whom he dealt. 
Where said agents, not limited in their authority, undertake 
to prepare applications and take down answers, they will 
be deemed as acting for the companies. In such cases it 
may well be held that the description of the risk, though 
nominally proceeding from the assured, should be regarded 
as the act of the company. Nothing in these views has any 
bearing upon the present case. Here the power of the 
agent was limited, and notice of such limitation given by 
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being embodied in the application, which the assured was 
required to make and sign, and which, as we have stated, he 
must be presumed to have read. He is, therefore, bound by 
its statements. 


What, then, are the principles sustained by the authorities, 
and applicable to the case in hand? 

They may be briefly stated thus: That contracts in writ- 
ing, if in unambiguous terms, must be permitted to speak for 
themselves, and cannot by the courts, at the instance of one 
of the parties, ‘be altered or contradicted by parol evidence, 
unless in case of fraud or mutual mistake of facts; that this 
principle is applicable to cases of insurance contracts as fully 
as to contracts on other subjects; that provisions contained 
in fire insurance policies, that such a policy shall be void and 
of no effect if other insurance is placed on the property in 
other companies, without the knowledge and ‘consent of the 
company, are usual and reasonable; that it is reasonable and 
competent for the parties to agree that such knowledge and 
consent shall be manifested in writing, either by indorsement 
upon the policy or by other writing; that it is competent and 
reasonable for insurance companies to make it matter of con- 
dition in their policies that their agents shall not be deemed to 
have authority to alter or contradict the express terms of the 
policies as executed and delivered; that where fire insurance 
policies contain provisions whereby agents may, by writing 
indorsed upon the policy or by writing attached thereto, ex- 
press the company’s assent to other insurance, such limited 
grant of authority is the measure of the agent’s power in the 
matter, and where such limitation is expressed in the policy, 
executed and accepted, the insured is presumed, as a matter 
of law, to be aware of such limitation; that insurance com- 
panies may waive forfeiture caused by nonobservance of such 
conditions; that, where waiver is relied on, the plaintiff must 
show that the company, with knowledge of the facts that oc- 
casioned the forfeiture, dispensed with the observance of the 
condition; that where the waiver relied on is an act of an 
agent, it must be shown either that the agent ‘had express 
authority from the company to make the waiver, or that the 
company subsequently, with knowledge of the facts, ratified 
the action of the agent. 

In the light of these principles, let us examine the contract 
that was made between the parties to the controversy before 
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us. The contract was in writing, and in clear and unambigu- 
ous terms; that contract provided that “this entire policy, 
unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has, or shall 
hereafter make or procure, any other contract of insurance, 
whether valid or not, on property covered in whole or in part 
by this policy,” and that * no officer, agent or other representa- 
tive of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of the 
policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions or conditions, no offi- 
cer, agent or representative shall have power or be deemed 
or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting tlre insurance 
under this policy exist or be claimed ‘by the insured unless so 
written or attached.” 

Such being the contract, and the property insured having 
been destroyed by fire on June 1, 1898, and the insurance com- 
pany having denied liability because informed that other in- 
surance was held by the insured on the same property, without 
the knowledge or consent of the company, this action was 
brought. 

It is not pretended, as we understand the plaintiff’s posi- 
tion, that by any language or declaration of the agent, at the 
time the policy was delivered and the premium paid, he 
claimed to have power to waive any provision or condition of 
the policy, nor that the plaintiff was induced to accept the 
policy by any promise of the agent to procure the assent of the 
company to permit the outstanding insurance and to waive 
the condition. The plaintiff’s case stands solely on the propo- 
sition that because it is alleged, and the jury have found, that 
the agent had notice or knowledge of the existence of insur- 
ance existing in another company at the time the policy in suit 
was executed and accepted, and received the premium called 
for in the contract, thereby the insurance company is estopped 
from availing itself of the protection of the conditions con- 
tained in the policy. In other words, the contention is that 
an agent with no authority to dispense with or alter the con- 
ditions of the policy could confer such power upon himself by 
disregarding the limitations expressed in the contract, those 
limitations being according to all the authorities presumably 
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known to be insured. It was not shown that the company, 
when it received the premium, knew of the outstanding in- 
surance, nor that, when made aware of such insurance, it 
elected to ratify the act of its agent in accepting the premium. 
On the contrary, all the record discloses is that the jury found 
that the agent knew, when the policy in the defendant com- 
pany was issued and delivered to the plaintiff, that there was 
then subsisting fire insurance to the amount of $1,500 in an- 
other fire insurance company, and that such knowledge had 
been ‘communicated to the agent by or on behalf of the as- 
sured. There is no finding that the agent communicated to the 
company or to its general agent at Chicago, at the time he 
accounted for the premium, the fact that there was existing 
insurance on the property, and that he had undertaken to 
waive the applicable condition. Indeed, it appears from the 
letter of defendant’s manager at Chicago, to whom the proofs 
of loss had been sent, which letter was put in evidence by the 
plaintiff and is set forth in the bill of exceptions, that the ad- 
ditional insurance held by the plaintiff was without the 
knowledge or consent of the company; and it further appears, 
and was found by the jury, that immediately on the company’s 
being informed of the fact, the amount of the premium was 
tendered by the agents of the company to the insured. So 
that there is not the slightest ground for claiming that the in- 
surance company, with knowledge of the facts, either accepted 
‘or retained the premium. The plaintiff’s case, at its best, is 
based on the alleged fact that the agent had been informed, at 
the time he delivered the policy and received the premium, 
that there was other insurance. The only way to avoid the 
defense and escape from the operation of the condition, is to 
hold that it is not competent for fire insurance companies to 
protect themselves by conditions of the kind contained in this 
policy. So to hold would, as we have seen, entirely subvert 
well-settled principles declared in the leading English and 
American cases, and particularly in those of this court. 

This case is an illustration of the confusion and uncertainty 
which would be occasioned by permitting the introduction of 
parol evidence to modify written contracts and by approving 
the conduct of agents and persons applying for insurance in 
disregarding the express limitations put upon the agents by 
the principal to be affected. 
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It should not escape observation that preserving written 
contracts from change or alteration by verbal testimony of 
what took place prior to and at the time the parties put their 
agreements into that form, is for the benefit of both parties. 
In the present case, if the witnesses on whom the plaintiff 
relied to prove notice to the agent had died, or had forgotten 
the circumstances, he would thus, if he had depended to prove 
his contract by evidence extrinsic to the written instrument, 
have found himself unable to do so. So, on the other side, if 
the agent had died, or his memory had failed, the defendant 
company might have been at the mercy of unscrupulous and 
interested witnesses. It is not an answer to say that such 
difficulties attend other transactions and negotiations, for it 
is the knowledge of the inconveniences that attend oral evi- 
dence that has led to the custom of putting important agree- 
ments in writing, and to the legal doctrine that protects them 
when so expressed, and when no fraud or mutual mistake ex- 
ists, from being changed or modified by the testimony of wit- 
nesses as to conversations and negotiations that may never 
have taken place, or the real nature and meaning of which 
may have faded from recollection. 

Besides the importance of such considerations to the parties 
immediately concerned in business transactions, the commu- 
nity at large have a deep interest in the welfare and pros- 
perity of such beneficial institutions as fire insurance com- 
panies. It would be very unfortunate if prudent men should 
be deterred from investing capital in such companies by hav- 
ing reason to fear that conditions which have been found rea- 
sonable and necessary to put into policies to protect the 
companies from faithless agents and from dishonest insurers, 
are liable to be nullified by verdicts based on verbal testi- 
mony. Increased importance should be given to the rules in- 
volved in this discussion by the fact that, in latter times and 
in most, if not all, of the States, statutory changes have 
opened the courts to the testimony of the very parties who 
have signed the written instrument in controversy. 

The judgment of the Circuit Court of Appeals is reversed. 
The judgment of the Circuit Court is likewise reversed, and 
the cause remitted to that court with directions to proceed in 
conformity with this opinion. 

The Chief Justice, Mr. Justice Harlan and Mr. Justice 


Peckham dissent. 
VoL. XXXI.—10. 
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Aside from statutory provisions, it is competent for parties to contract that 
the truth of statements in the application are material, regardless of their 
effect on the risk, or whether they are fraudulent. 


The provisioi in the Code of Iowa, estopping a company from setting up the 
condition of an applicant’s health where the report of the medical ex- 
aminer of the company reports him a fit subject for insurance, unless 
procured through fraud of the insured, refers to the party who actually 
makes the examination and report. 


The fraud referred to is fraud in procuring the report, not in securing the 
policy, and the estoppel covers all matters inquired about so far as they 
relate to his health. 


An inquiry regarding spitting of blood is limited to such spitting as a person 
might reasonably suppose related to his health or desirability as a risk. 


The question of untrue or fraudulent answers was for the jury. 
Appeal from District Court, Madison County. 


Geo. R. Sanperson, Steere & Rossins, and Dasney & Coopsr, fur 
Appellant. 
Gouiner & Tiprick, for Appellee. 
McCrary, J. 
The policy in question was issued in pursuance of (1) an ap- 
plication signed by assured, for membership in the defendant 
association; (2) an application, also signed ‘by assured, con- 
taining questions answered by the applicant to one Dr. Ayers, 
who acted as medical examiner for defendant, and who wrote 
the answers of assured therein, and witnessed her signature 
thereto; and (3) a special report of said Ayers as medical ex- 
aminer, in which, in response to questions, he made answers as 
to the physical condition of the applicant, based upon his ex- 
amination, oral and physical, reported her to be a good risk, 
and recommended her acceptance as a subject of insurance. 
In the application for membership was a stipulation on the 
part of the assured that all statements and answers written 
therein, and those made to the medical examiner in the second 
application above referred to were warranted to be true, and 
to be full and fair answers to the questions. There can be no 
* Decision rendered, October 2, 1901. 
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doubt that, aside from any statutory restriction, the parties 
to a contract of life insurance can thus make the truth of 
statements in the application material to-the risk; and that the 
falsity of statements thus made will constitute breach of war- 
ranty, and render the policy void, regardless of whether the 
matters falsely stated affected or might have affected the risk, 
and regardless of whether the false statements were fraudu- 
lently made: Wilkinson vs. Insurance Co., 30 Iowa, 119; Mil- 
ler vs. Insurance Co., 31 Iowa, 216; Nelson vs. Insurance Co. 
(Iowa), 81 N. W., 807. But by Code, § 1812, it is provided that, 
where the company’s medical examiner or physician, acting as 
such under the rules and regulations of the company, reports 
the applicant to be a fit subject for insurance, the company 


Shall be thereby estopped from setting up in defense of the 
action on said policy * * * that the assured was not in 
the condition of health required.by the policy at the time of 
the issuance or delivery thereof, unless the same was pro- 
cured through the fraud or deceit of 'the assured. 


It is evident that the medical examiner or physician con- 
templated in this section is the person who examines the ap- 
plicant, and determines his condition of health, and reports 
whether he is a proper risk. This was done in the present 
case by Dr. Ayers. It is no doubt customary for life insurance 
companies to have a general medical advisor or director at the 
home office, whose advice is taken into account in determining 
whether the risk shall be accepted; but the person who makes 
the actual examination, and reports on applicant’s condition, 
is evidently contemplated by the statute as the medical ex- 
aminer or physician referred to. In the construction of this 
statute this court has held that it is fraud in procuring the 
certificate or report of this medical examiner, and not fraud 
in procuring the policy, which the statute above referred to 
permits to be shown for the purpose of defeating the policy, 
notwithstanding the estoppel therein provided for: Weimer 
vs. Association, 79 N. W., 123; Stewart vs. Association, 81 N. 
W.. 782; Nelson vs. Insurance Co., Id., 807. It is to ‘be noticed 
that the estoppel declared by the statute is as to the condition 
of the health of the assured at the time the policy was issued. 
There may, no doubt, be warranties as to other matters not re- 
lating to the health of the assured,—such as his place of resi- 
dence or oceupation,—breach of which will avoid the policy 
notwithstanding the statute; but, so far as the statements 
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relied on as warranties relate to the health of the assured and 
his acceptability as a risk on that account, the company is es- 
topped from showing their falsity, unless they constitute 
fraud or deceit in procuring the report or certificate of the 
medical examiner: Nelson vs. Insurance Co., supra. Appel: 
lant’s counsel contend, however, that the estoppel applies 
only to the condition of health of the assured at the time the 
policy is issued, and that statements as to previous disease, 
treatment by physicians, accidents, etc., are warranties, any 
breach of which will avoid the policy. But we cannot agree 
to this construction. The ultimate object of the inquiries in 
response to which these statements are made is to ascertain 
whether the applicant is a suitable risk, and that depends on 
age, occupation, health, etc. Statements as to previous sick- 
ness, treatment, accident, etc., bear only upon the health and 
physical condition at the time the company is asked to accept 
the risk, and it is the evident purpose of the statute to limit 
inquiry with reference to the truth of these statements to the 
question whether assured, by fraudulent representations or 
concealments, induces the medical examiner to recommend 
the risk so far as health and physical condition are concerned, 
when, if the assured had acted in good faith, such a recom- 
mendation would not have been made. In short, we think 
that the estoppel relates to all matters inquired about so far 
as they bear on the health and physical condition of the appli- 
cant as affecting the risk, whether they refer to the time the 
policy is issued or to some previous time; for the ultimate ques- 
tion is whether the applicant is a suitable person to accept as 
subject of life insurance. 

It may be that the statute, as thus construed, precludes the 
company from relying upon breaches of warranty as to mat- 
ters which they have previously been in the habit of making 
conditions to the validity of the contract. This has also been 
done as to contracts of fire insurance. See Code, § 1743, But 
the Legislature unquestionably has the right to prescribe the 
conditions on which a contract of insurance may be made, and 
the policy of thus shutting off controversy as to matters which 
relate only remotely and collaterally to the contract is equally 
unquestionable. Indeed, the tendency of the courts, without 
the aid of legislation, has been to construe statements as to 
previous accidents and diseases into mere assertions on the 
part of the applicant as to what he knows of his personal 
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knowledge, or may be presumed in good faith to know, instead 
of strict warranties, regardless of. personal knowledge: Wil- 
kinson vs. Insurance Co., 30 Iowa, 119. It is well settled that 
such warranties are to be construed with reference to the gen- 
eral object of the inquiry: Bancroft vs. Association, 120 N. Y., 
14; Insurance Co. vs. Wilkinson, 13 Wall., 222; Association vs. 
Gillespie, 110 Pa., 84; Moulor vs. Insurance Co., 111 U. 8., 335; 
Connecticut Mut. Life Ins. Co. vs. Union Trust Co., 112 U. S., 
250; Insurance Co. vs. Johnston, 80 Ala., 467. In this case the 
lower court instructed the jury in accordance with the views 
above expressed, and stated that assured was required to give 
full and true answers, within her personal knowledge, to ques- 
tions propounded to her in her medical examination which 
called for information within her knowledge of past facts con- 
cerning ailments or diseases which she had had, or which af- 
fected her health in the past or her condition of health at the 
time of the examination; and that, if she failed to give such 
full information, or if she gave untrue answers to such ques- 
tions, then such false statements would authorize a finding 
that the policy was procured through fraud or deceit of the as- 
sured, and the verdict should be for the defendant. Appellant 
now contends that the evidence showed without conflict that, 
in several respects, the answers of assured were false, within 
her knowledge, and that the jury should not have found for 
the plaintiff on the evidence. Assured was asked in her medi- 
cal examination whether she had ever had any “ spitting or 
conghing of bleod,”’ and answered “ No.” There is evidence 
that, on various occasions prior to the giving of this answer, 
assured did spit blood, and the jury so found in response to a 
special interrogatory. But the court, in its instructions, lim- 
ited the inquiry to the question whether assured was subject 
to spitting or coughing of blood, and we think this was proper. 
The inquiry must be given a reasonable construction, and such 
construction would limit it to such spitting or coughing of 
blood as a reasonable person might suppose to indicate some 
ill health or physical condition affecting the desirability of ap- 
plicant asa risk. It would surely not be expected that appli- 
cant should answer as to spitting of blood by reason of the 
extraction of a tooth or accidental biting of the tongue. The 
finding of the jury that the assured had spit blood was, there- 
fore, not conclusive. The jurors may have found, under the 
evidence, that she had not spit blood in such a sense as to show 
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that her answer was fraudulent. The same reasoning dis- 
poses of the complaint of appellant as to other answers of 
assured with reference to previous ill health and accidents. 
It was for the jury to say, not only whether such answers were 
untrue, but also whether, if untrue, they were fraudulent; 
and we cannot say, under the record, that the fraud of as- 
sured was so conclusively established as to require us to de- 
clare that the verdict is without support, or is the result of 
passion or prejudice. Appellant relies on evidence tending to 
show that answers of assured that she had never made any 
application for insurance on which a policy had not been is- 
sued, and as to the names of physicians who had attended 
upon or been consulted by her, were untrue. But as to these 
matters, the facts were, at least to some extent, known to the 
agent taking the application in one case, and to the medical 
examiner in the other, and it was for the jury to say whether, 
in view of the information which assured knew these repre- 
sentatives of the company possessed, her answers given under 
their sanction were fraudulent. Affirmed. 


SUPREME COURT OF TENNESSEE. 


BENNETT ET vx. 


v8. 


MASSACHUSETTS MUT. LIFE INS. CO.* 


Where the medical examiner, without the knowledge of insured, fraudulently 
wrote false statements in the application as to fis health, and it appeared 
that though if all the facts as to the fraud could have been shown the 
company could not escape liability because the act was that of its agent, 
yet that it might have been difficult or impossible to establish the fraud 
in case of the death of the insured and so the company might have es- 
caped liability, the insured was entitled, upon discovery of the facts, to 
rescind the contract and recover back the premiums paid. 

Parol evidence of insured is admissible to prove the fraud. 


Where the insured had full confidence in the examiner, his failure to discover 
the fraud until two years later was not laches. 


Appeal from Chancery Court, Gibson County. 


C. D. Berry and S. Hitz, for Appellant. 
Deason & Ranxrn, for Appellees. 


* Decision rendered, June 15, 1901. 
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Wuxes, J. 

This is a bill to recover back premiums Which were paid by 
complainant upon a life insurance policy in the defendant 
company. These premiums are sought to be recovered upon 
the ground that, while the assured made true answers to all 
questions asked him by the medical examiner of the company 
touching his physical condition and family and personal his- 
tory, they were not, by the examiner, written down as directed 
by the assured, but false and incorrect answers were written 
down by the examiner, without the knowledge or assent of the 
assured; and that complainant, the assured, did not know 
that such false answers had been written down until after two 
payments of premiums had been made, and the third was 
about due. The company denied that any such false answers 
had been written down, but insisted that, if mistaken in this, 
still it would have been estopped by the act of the examiner 
from relying thereon, and would have been bound by the 
policy, even though the answers were falsely written; that the 
policy would have been incontestable with the next payment, 
in any event; so that the complainant had all the while been 
insured under the policy, and was not injured, or likely to be, 
from the incorrect answers. Proof was taken, and the chan- 
cellor held that complainant was entitled to the relief sought, 
and defendant has appealed and assigned errors. 


It is said that the evidence does not justify the decree, for 
the reason that the answers in the written application signed 
by the assured could not be contradicted and overturned by 
the evidence of the assured alone. We treat this assignment 
as raising both the question of competency and sufficiency of 
the assured’s testimony. It was objected to in the court below 
as incompetent, and the objection was overruled by the chan- 
cellor. If the suit in this case was upon the contract, and in 
affirmance of the same, the testimony might be properly re- 
jected upon the theory that it seeks to vary the terms of a 
written contract. But the action in this case is to rescind the 
contract because it was fraudulently written, and did not 
state the answers as they were given, nor express the real con- 
tract and intention of the parties. In such case parol proof 
is competent to establish the fraud, and admissible to show 
that the contract as written is not the contract as made by the 
parties: Bac., Ben. Soc., § 153; McKenzie vs. Insurance Co., 
9 Heisk., 261; Barnard vs. Iron Works, 85 Tenn., 139. As to the 
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sufficiency of the proof, it appears that the facts material to 
be shown are deposed to by only a single witness,—the assured 
himself,—and his testimony is directly in conflict with the 
statements made in the application. As to the latter feature, 
under the aspect in which the matter is presented, it is not an 
objection to the testimony that it contradicts the written ap- 
plication. Indeed, this is the gist of the whole controversy; to 
wit, that the answers made in the application are not true, 
and are not as made by the assured, but were fraudulently 
made by the examiner. The principle invoked might apply 
with great force if the answers had ‘been made by the assured, 
and he afterwards, upon his examination, sought to contra- 
dict them. We know of no rule requiring any number of wit- 
nesses. to prove a fact such as is set up in this case. It is true, 
the burden is upon the party seeking to impeach the writing, 
but a preponderance of evidence is all that is required in this, 
as well as other civil actions: Chapman vs. McAdams, 1 Lea, 
500; Gage vs. Railway Co.. 88 Tenn., 726; McBee vs. Bowman, 
89 Tenn., 133; Stone vs. Manning, 103 Tenn., 232; Gib. Suit. 
in Ch., § 446. It appears that there is no testimony whatever 
to contradict that of complainant. The soliciting agent of the 
company, as well as the medical examiner, were present when 
the answers were given, and neither one was examined, and 
this raises a presumption that they would not have contra- 
dicted the statement of the complainant. The case is, in ef- 
fect, a charge of fraud as against them, and this amounted to 
a challenge to them to testify: Jackson vs. Blanton, 2 Baxt., 
63; Dunlap vs. Haynes, 4 Heisk., 476. In the absence of any 
testimony from them contradicting the statement of the as- 
sured, we think the chancellor was warranted in finding the 
facts as stated by the complainant. 


It is said that the chancellor erroneously held the policy 
void because of the fraud of the medical examiner. It is con- 
tended by the complainant, and was held by the chancellor, 
that the medical examiner was a special agent, and that he ex- 
ceeded his authority in writing down answers contrary to 
direction, and hence the company was not bound thereby; so 
that, as a matter of law and fact, the complainant had no pro- 
tection, and the payment of the premiums was without consid- 
eration. On the other hand, the company insists that it could 
not have successfully defended against the policy because of 
the fraudulent conduct of its own medical examiner, so that 
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complainant could have enforced the contract, and the policy 
in the event of death would have been collectible. We are of 
opinion that the company, in the event of a loss, could not 
have defended against the policy if all the facts could have 
been developed as shown in this record. It is true, the medi- 
al examiner of the company is not a general agent of the com- 
pany in the broad sense of the term, but one whose duties are 
confined to a single feature or department of the business, 
but in that department he is a general agent. The doctrine is 
thus stated by Mr. Joyce, in his work on insurance (volume 1, 
§ 412): “A medical examiner is an agent with limited powers, 
but, nevertheless, his acts in and about the business intrusted 
to his care are binding within the scope of his authority, and 
to this extent the general rules of agency are applicable to him 
as to other special agents.” See, also, the case of Knights of 
Pythias vs. Cogbill, 99 Tenn., 34; 2 Am. & Eng. Enc. Law, 328; 
qrattan vs. Insurance Co., 80 N. Y., 281. We think the com- 
pany would have been bound under the facts of this case, as 
they are now developed, in the event of death before the con- 
tract was repudiated by the complainant, and he was until 
then insured? + The company, under the facts stated in this 
record, could not have defended upon the ground that the an- 
swers were not true, if it at the same time appeared that the 
examiner had written down unauthorized and untrue answers: 
Pudritzky vs. Knights of Honor, 76 Mich., 428; Assurance 
Soc. vs. Reutlinger (Ark.); Insurance Co. vs. Brodie, 52 Ark., 
11; Flynn vs. Insurance Co., 78 N. Y., 568; Grattan vs. Insur- 
ance Co., 80 N. Y., 281; Insurance Co. vs. MeMurdy, 89 Pa., 363; 
Insurance Co. vs. Russell, 23 C. C. A., 54; Insurance Co. vs. 
Eshelman, 30 Ohio St.; 647; Insurance Co. vs. Wilkinson, 13 
Wall., 222; Insurance Co. vs. Baker, 94 U. S., 610; Clemans vs. 
Supreme Assembly (N. Y. App.), 30 N. E., 496. But while it is 
true that, upon the facts being fully developed, the company 
could not have defended against this policy, it is evident the 
assured was put to a great disadvantage, and possibly it 
would have been impracticable to develop the facts after the 
death of the assured. We will suppose the company to have 
been sued upon the policy after the death of the assured. It 
is apparent from the record in this case that it could have been 
readily shown that false statements were made in the applica- 
tion, and this, without more, would have avoided the policy. 
In order, then, to recover upon it, complainant must have 
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shown the fraud, and virtually re-formed the application. But 
this could only be done by the assured himself, and, he being 
dead, the application could not have been re-formed, and the 
company would have escaped liability. We are of opinion, 
therefore, that complainant was not efficiently protected by 
this policy, and, upon discovering the fraud, he was warranted 
in repudiating the contract, and treating it as though it had 
never been made. 

It is next insisted that complainant has been guilty of such 
laches as must estop him from now insisting upon any relief. 
Complainant testifies that he had great confidence in the medi- 
cal examiner, and did not read over the answers after they 
were written, and he did not know of the fraud practiced upon 
him until just before the third payment fell due; that he then 
immediately wrote to the company, calling attention to it, and 
also called the attention of Dr. Hunt, the medical examiner, 
to the matter, and inquired of him how it occurred; and, when 
put in possession of the facts, brought suit within two months 
thereafter. We think that the suit was brought with suffi- 
cient promptness after the facts were discovered, and the 
principal difficulty is in the fact that the complainant did not 
examine the written answers at the time they were made, and 
not within two years thereafter, although a copy of them was 
in his possession during that time. Reposing confidence in the 
examiner, and assuming that he wrote the answers correctly, 
the complainant neither read the medical examination when it 
was made nor until two years or more thereafter, when he 
became aware of the fraud, and thereupon sought to avoid it. 
While it was an act of negligence in complainant not to have 
examined the writing, it was negligence superinduced by the 
copfidence which he reposed in the medical examiner, and this 
enabled the company to practice the fraud upon the assured. 
We think that, whatever might be the rights of third persons 
growing out of this matter, it does not lie in the mouth of the 
company upon the one hand to confess its fraud, and on the 
other to say that, * You are estopped to rely upon that fraud, 
because you have not more promptly discovered it.” As a 
matter of common observation, even good business men do not 
examine the various conditions and statements in their poli- 
cies, as they should; but we think that when the fraud is vir- 
tually confessed, and from the very nature of the case, must 
have been premeditated and designed, it would be going too 
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far to hold that, because the assured was lulled and misled by 
his confidence in the agent of the assured, the company can 
take advantage of this to make its own fraud effective. In 
this connection it is proper to state that it appears that com- 
plainant was debating the propriety of taking the cash value 
of his policy, and surrendering it, when he discovered the 
fraud, and the fraud was discovered in consequence of the ex- 
amination he was making in order to determine this question. 
It is also proper to state that with the next payment of pre- 
mium the policy of complainant would have become incontest- 
able for this fraud of the medical examiner, so that complain- 
ant, if he had desired, could have continued his policy in full 
force by making the payment. The record, as we think, dis- 
closes the fact that he did not desire to continue the policy, as 
the premiums were burdensome, and he seized upon the fraud 
of the examiner as a reason for putting an end to the contract, 
and recovering the premiums he had paid, instead of taking 
the alternative of cashing the policy for its value. While this 
is the situation, and no doubt this was the motive that 
prompted the assured, still it would not authorize this court 
to impose upon him a contract which he has not made, and 
which, by the fraud of the company’s agent, was based upon 
false premises; and he had the right to repudiate it, and re- 
cover back the money paid upon it. 

We are of opinion the chancellor reached the correct result 
and equity of the case, and his decree is affirmed, with costs. 

McAlister and Beard, JJ., do not concur. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


COAD 
v8. 


TRAVELERS INS. CO. or Hartrorp, Conn.* 


In a policy of accident insurance, wherein it is provided for indemnity when 
the injury resulting from an accident shall ‘‘wholly disable him from 
transacting any and every kind of business pertaining to his occupation,” 
a partial disability only, in conducting the business pertaining to the oc- 
cupation given, will not justify a recovery, under the provisions of the 
policy. 

The phrase, ‘‘ wholly disabled,” should be given a reasonable and practical 
construction, so as to carry out the intention of the parties, and give to 
the assured the protection contracted for. 

If an injury received by the assured renders him less capable of performing 
the duties required in the conduct of his business, but notwithstanding 
the same he is able to devote substantially all of his time to the business, 
and to do practically all kinds of work and perform all necessary acts for 
the prosecution thereof. and accomplish, substantially, results of the same 
character as before the injury, he would not be wholly disabled from 
transacting ‘“‘any and every kind of business pertaining to his occupa- 
tion,” within the meaning of the contract of insurance. 

Where there are different branches of the business pertaining to the occupa- 
tion in which a party is insured, the prosecution of one of which might 
be prevented by an injury, and yet the other engaged in, prosecuted, and 
carried on, the injury would not then be regarded as preventing the as- 
sured from performing ‘any and every kind of business pertaining to his 
occupation,” within the meaning of the policy. 

Evidence examined, and, when most favorably construed towards the plain- 
tiff, held, the jury would not be warranted in inferring a total disability, 
within the meaning of the contract, entitling the plaintiff to recover, and 
that a peremptory instruction to return a verdict for the defendant was 
proper. 


Error to District Court, Douglas County. 


C. J. Smyrna and J. J. O'Connor, for Plaintiff in Error. 
W. W. Morsman, for Defendant in Error. 


Hotcoms, J. 

A policy of accident insurance was issued to plaintiff in 
error, also plaintiff below, by the defendant insurance com- 
pany, in which it was provided that the insurance was 
“against loss of time, not exceeding twenty-six consecutive 
weeks, resulting from bodily injuries effected during the term 
of. this insurance, through external, violent, and accidental 
means, which shall, independently of all other causes, imme- 
diately and wholly disable him from transacting any and every 


* Decision rendered, March 20, 1901. Syllabus by the Court. 
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kind of business pertaining to his occupation.” In the policy 
the occupation was given as a capitalist, it being a preferred 
classification of risks. The plaintiff, according to the allega- 
tions of the petition, received, during the continuance of the 
policy, a personal injury by the bursting of a bottle, cutting his 
left hand, the cut being, it is alleged, “ quite deep, severing 
several of the tendons of the fingers and damaging others, and 
he thereby became totally disabled from attending to any 
business, said hand being totally disabled.” After issues were 
joined and a trial to a jury, the court, on the request of the 
defendant, peremptorily instructed the jury that, “ under the 
pleadings and the proof in this case, the plaintiff cannot re- 
cover, and the jury will, therefore, return a verdict for the 
defendant.” An exception to the instruction was duly taken, 
and upon a motion for a new trial being overruled, and judg- 
ment entered on the verdict, error proceedings were begun in 
this court to secure a reversal of the judgment. 

The sole question presented and argued is, whether, under 
the evidence, the question of total disability of the plaintiff 
from the effects of the injury sustained and pleaded in the 
petition should have been submitted to the jury as a question 
of fact for their determination; or, to state the proposition in 
another way, would the evidence support a verdict for the 
plaintiff had the jury so found? 

The injury occurred September 17, 1893. It is described by 
the physician called to dress it as “a slight laceration, as I 
remember it now, over the back of his left hand, * * * an 
inch and a half back of the knuckle of the first finger. * * * 
I think it was probably about a quarter of an inch [across]. 
* * * It went through the skin, and, as I remember it, 
through the outside of this tendon [of the first finger]. I re- 
moved a small piece of glass from the wound, and then I 
dressed the wound.” On February Sth, “as I recollect, there 
was a slight elevation at the seat of the original injury, and 
on pressure I felt confident that I detected a piece of glass. I 
opened it——made a slight opening,—and extracted a small 
piece of glass that I had failed to discover on the 18th of Sep- 
tember, 1893.” The witness had seen the wound profession- 
ally several times between the time when the injury occurred 
and February 5th, when the second piece of glass was re- 
moved, and once afterwards. In describing the injury fur- 
ther, he says: “ His hand was quite tender in that location, 
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and there was inability to—that is what causes him pain—to 
extend or flex these fingers of his left hand. * * * This 
tendon that supports and controls the first finger was very 
much lacerated.” The following, aside from the foregoing, 
may be regarded as a fair epitome of the testimony of the case 
regarding the plaintiff’s ability to conduct, oversee, and attend 
to his business: He went to his office the day following the 
injury, which occurred on Sunday, and was not at any time 
subsequently prevented, by reason of the injury, from going 
to his office and directing the management of his business 
affairs. He visited the World’s Fair, at Chicago, for a week, 
the latter part of the same month the injury was received. 
He was able to attend meetings of the board of directors of 
banks in which he had an interest in both Omaha and South 
,Omaha. He wrote letters, dictated others, and signed checks. 
He was at his office to look after his business interests every 
day, unless called elsewhere on other business matters, or 
when visiting the World’s Fair. He was unable to button his 
collar, tie his shoes, or divide his food at meals. He experi- 
enced a great deal of pain in consequence of the accident. He 
had interests in different parts of the State, in California, and 
Texas, which he claims he did not and could not personally 
visit and look after during the time mentioned, and when the 
injury is claimed to have totally disabled him from attending 
to his business. While the plaintiff testifies to his disabilities 
from the accident, he does not testify to facts upon which to 
base an inference that he was prevented from performing any 
of the more important duties or work pertaining to his busi- 
ness or occupation as a capitalist. It is not, we think, shown 
that he was unable to do any usual and ordinary work pertain- 
ing to his occupation, with the possible exception of letter 
writing, and he says on this point that his correspondence was 
limited; that he dictated some of it, and also that he could 
write by holding his left hand up, which position, it appears, 
was necessary to avoid severe pain from the injury. 

The policy indemnified him against loss of time when, inde- 
pendent of all other causes, he was wholly disabled by acci- 
dent “from transacting any and every kind of business 
pertaining to his occupation.” Will the evidence sustain a re- 
covery under these provisions? What are the just deductions 
to be made with reference to the ability of the plaintiff to 
attend to and carry on his business, notwithstanding the in- 
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jury received? We think the only just inference warranted is 
that the conduct of his own business was substantially car- 
ried on by him after the injury, the same as before. He 
attended to his business at all times. He employed no substi- 
tute during any portion of the time. At no time was he pre- 
vented from leaving his home, attending ‘his office, directing 
his business, or taking part in the deliberations of the boards 
of directors of the banks in which he was interested. The in- 
jury was of the left hand, and doubtless a very painful one; 
but it does not appear that the pain, notwithstanding its se- 
verity, incapacitated him from the management and direction 
of his various business enterprises in which he was engaged or 
had an interest. He was required to exercise his mind and 
business judgment rather than employ any member of his body 
in prosecuting his work. His correspondence is, perhaps, an 
exception, and yet from his testimony it is quite clear that 
this branch of his business affairs suffered no substantial im- 
pairment by reason of the injury, and his letter writing and 
check signing were performed substantially as before the 
injury. It may be conceded that he was unable, during the 
time of the injury, to visit and personally inspect his business 
enterprises in other States; and yet this could only be re- 
garded as but a minor part of his general business, and es- 
pecially in view of the fact that the management of such enter- 
prises was generally by proxy and through correspondence. 
The injury, at most, deferred for a short time a personal visit, 
but did not prevent the management of the business in the 
usual way. 


To sum up, it appears from the record that plaintiff’s busi- 
ness matters were attended to, looked after, and directed by 
him, during the period for which a recovery is sought, much 
in the same manner, speaking generally, and substantially in 
all important particulars, as he was accustomed to do before 
the accident. It is true, as we view the evidence, that during 
most of the period mentioned, he was greatly inconvenienced 
in the prosecution of his business by reason of the injury, and 
especially because of its painful character, and that he was 
not able to devote himself to his work with the close applica- 
tion, energy and attention in the performance of details that 
he otherwise would. His ability to concentrate his mind and 
exercise cool, deliberate and calculating judgment, regarding 
business affairs, may have been more or less impaired by rea- 
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son of the injury. But these matters can only be regarded in 
the light of a partial disability, for which no recovery was con- 
templated or can be had. 

The evident intention of the parties, as disclosed by the con- 
tract of indemnity, is that the assured shall be “ wholly dis- 
abled,” the phrase, of course, to be given a reasonable and 
practical construction, so as to carry out the intent of the 
parties, and to give to the assured the protection contracted 
for. It is, however, not contemplated by the parties that a 
recovery can be had for a disability that is partial only. The 
parties contracted for an indemnity for a total disability, and 
upon which the consideration required to be paid by the as- 
sured was based. Without discussing the reason or practical 
wisdom for such provisions in this character of insurance, we 
conceive a fair construction of the contract to require that, 
where the disability is partial only, no liability attaches to the 
insurer under the terms of the policy. If the injury received 
by the assured renders him less capable of performing the 
duties required in the conduct of his business, but, notwith- 
standing the same, he is able to devote substantially all of his 
time to the business, and to do practically all kinds of work, 
and perform all the necessary acts for the prosecution thereof, 
and accomplish, substantially, results of the same character as 
before the injury, he would not be “ wholly disabled from 
transacting any and every kind of business pertaining to his 
occupation,” within the meaning of the contract of insurance. 
In Turner vs. Casualty Co. (112 Mich., 425), under a policy of 
similar terms as in the case at bar, it is held that an injury 
from dislocation of a shoulder of a real estate broker is not 
partial only, so as to deprive him of a right to recover, when, 
although he goes to his office every day, he is ‘practically un- 
able to do any kind of work. This statement appears to be 
sound, but we think a difference exists as to the facts, it ap- 
pearing in the present case that plaintiff was able to practi- 
cally perform all important duties devolving on him in the con- 
duct of his business as a capitalist. In the opinion in the case 
just cited, it is said: ‘“ We find nothing in the record which 
shows, or tends to show, from the testimony of the plaintiff or 
his attending physician, that the plaintiff was not totally dis- 
abled from attending to and prosecuting any and every kind of 
business pertaining to his occupation.” We do not think the 
same can be said of the record in the case at bar. A rule of 
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construction relative to contracts of indemnity of the kind 
under consideration, which appeals to us as being grounded in 
wisdom and sound reasoning, is found in the case of Young vs. 
Insurance Co. (80 Me., 244, 13 Atl., 896), where it is stated by 
the judge writing the opinion: “A contract of insurance is to 
receive a reasonable construction so as to effectuate the pur- 
pose for which it was made. In cases of doubt, it is to be lib- 
erally construed in favor of the insured, that in all proper 
cases he may receive the indemnity contracted for. At the 
same time, legal effect should be given to all the language 
used for the purpose of guarding the company against fraud 
and imposture. The object to be accomplished by this con- 
tract was indemnity to the plaintiff for loss of time from being 
wholly disabled from prosecuting his business by an injury re- 
ceived as specified in the policy. He was not able to prosecute 
his business unless he was able to do all the substantial acts 
necessary to be done in its prosecution. If the prosecution of 
the business required him to do several acts and perform sev- 
eral kinds of labor, and he was unable to do and perform one 
only, he was as effectually disabled from performing his busi- 
ness as if he could do nothing required to be done, and, while 
remaining in that condition, he would suffer loss of time in the 
business of his occupation.” It is not to be doubted that if, in 
the prosecution of a business, several necessary acts are to be 
performed to accomplish the work engaged in, and one is dis- 
abled from performing one or more of the necessary acts, such 
disability would render him totally disabled from prosecuting 
such business. A distinction, however, is to be made between 
the prosecution of a business such as that just spoken of and 
one where there are several branches, the prosecution of one 
of which might be prevented by an injury, and yet other 
branches of his business might be engaged in, prosecuted, and 
carried on, and the injury, therefore, would not be regarded as 
a total disability, preventing the assured from performing 
“any and every kind of business pertaining to his occupation,” 
under the provisions for indemnity of the kind quoted, enti- 
tling the party thus injured for loss sustained by reason 
thereof. Thus, it is observed by Mitchell, J., in writing the 
opinion of the court in Lobdill vs. Association (69 Minn., 14): 
“Under the particular terms of this policy; to wit, ‘from 
transacting any and every kind of business pertaining to the 


occupation above stated’ (merchant), inability to perform 
VoL. XXXI.—11. 
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some kinds of business pertaining to that occupation would 
not constitute total disability, within the meaning of the 
policy. For example, the occupation of a retail country mer- 
chant (as plaintiff was) embraces various departments or kinds 
of business, such as keeping the books, making out accounts, 
and settling with customers; waiting on customers, and doing 
up their purchases in packages; also the handling and arrang- 
ing of goods in the store. If an injury disabled the insured 
merchant from transacting one or more of these branches of 
the business, but left him able to transact others, with due 
regard to his health, he would not be totally disabled, within 
the meaning of this policy.” Of the same general tenor and 
purport as the cases heretofore cited are the following: 
Thayer vs. Insurance Co. (N. H.); Wolcott vs. Association, 55 
Hun, 98; Neafie vs. Indemnity Co., 55 Hun, 111; Hooper vs. 
Insurance Co., 5 Hurl. & N., 546; Trew vs. Assurance Co., 6 
Hurl. & N., 889; Sawyer vs. Casualty Co., 1 Bigelow, Life & 
Acc. Ins. Cas., 289. Our judgment is, that from all the evi- 
dence, most favorably construed towards the plaintiff, the 
jury would not be warranted in inferring a total disability, 
within the meaning of the contract, resulting from the injury, 
which would entitle plaintiff to recover, and that the per- 
emptory instruction to return a verdict for the defendant was, 
therefore, proper. The judgment should be affirmed, which is 
accordingly done. Aftirmed. 





Thuringia Ins. Co. vs. Mallott. 


COURT OF APPEALS OF KENTUCKY. 


THURINGIA INS. CO. 
v8. 


MALLOTT.* 


Under Ky. St. § 700, providing that tire insurance companies, in case of ‘‘ total 
loss,” shall be liable ‘‘ for the full estimated value of the property insured, 
as the full value thereof is fixed in the face ot the policy,” it was proper 
to instruct the jury that by “total loss” is meant such injury to the in- 
sured building ‘‘as to destroy its identity and specific character as a 
building, or such injury or damage to all the parts and materials of said 
building as to render the same unsafe, or without value, as the same 
remained after the fire, for the purpose of reconstructing the building 
substantially as it existed before it was burned.” 


Appeal from Circuit Court, Jefferson County. 


Txos. W. Bouturr and Wa. Marsuatu Buuurt, for Appellant. 
GarpneR & Moxtey, for Appellee. 
O’Reag, J. 

Appellee’s frame dwelling house was insured by appellant 
against loss or damage by fire. While so insured it sustained 
a damage which appellee contends was a total loss, but which 
appellant,.on the contrary, insists was a partial loss only. 
Other questions were presented and tried out before the jury 
in the Circuit Court, but the verdict of the jury, there being 
no ground of complaint as to the instructions concerning them, 
must be taken as conclusive. The sole question that we feel 
called upon to dispose of here, indeed, the only one pressed 
upon us in argument, is the correctness of the trial court’s in- 
struction to the jury defining the term “ total loss,” as used in 
section 700 of Kentucky Statutes. That section is as follows: 
“ Liability of Company for Value of Property as Fixed in 
Policy. That insurance companies that take fire or storm 
risks on real property in this commonwealth, shall, on all poli- 
cies after this act takes effect (in case of total loss thereof by 
fire or storm), be liable for the full estimated value of the prop- 
erty insured, as the value thereof is fixed in the face of the 
policy; and in cases of partial loss of the property insured, the 
liability of the company shall not exceed the actual loss of the 


* Decision rendered, Nov. 18, 1901. From Southwestern Reporter. 
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party insured.” After the trial of this case and after this 
appeal had been prosecuted, this court had before it the case 
of Palatine Ins. Co. vs. Weiss, 59 8S. W., 509. We then con- 
strued the section of the statute supra, and approved an in- 
struction given by the same court defining “ total loss” that 
was substantially in the language of the one given in this case, 
though this instruction differs in a particular which wil! be 
hereafter noted. The instruction given in this case was as 
follows: “ By * total loss’ or ‘ totally destroyed, as used in 
these instructions, is not necessarily meant a reduction to 
ashes, or complete destruction of the property or building, but 
such injury or damage by fire to the building of the plaintiff as 
to destroy its identity and specific character as a building, or 
such injury or damage to all the parts and materials of said 
buildings as to render the same unsafe, or without value, as 
the same remained after the fire, for the purpose of recon- 
structing the building substantially as it existed before it was 
burned.” Learned counsel for appellant insist that the in- 
struction just quoted goes beyond what we held in Palatine 
Ins. Co. vs. Weiss, supra, and further argue, with much ear- 
nestness and evidence of zealous investigation and prepara- 
tion, that the rule laid down in the Palatine case above was 
not fully sustained by the authorities upon which it was based, 
and that, as the court did not express other and independent 
reasons therefor, the rule there announced should be modified. 
We have carefully re-examined the authorities cited in the 
opinion, and others, and have, upon reconsideration of the rea- 
sons underlying the rule and construction given, concluded 
that it is sustained by both precedent and reason. 


What is the contract of insurance? What does it insure? 
It is, as is universally held, an indemnity against loss to the 
property owner; but an indemnity against loss of what? An 
examination of the standard contracts of insurance at once 
shows that the thing insured is the building or structure as 
such, and not the materials of which it is composed. We find 
in all, or nearly all, of such contracts a provision that if the 
building should fall before, and not caused by, fire, and then 
be consumed by fire, the contract does not cover such loss. 
Therefore, it is not the material that is insured as such 
against loss or damage by fire, but it is the structure: Nave 
vs. Insurance Co., 37 Mo., 430, 90 Am. Dec., 394. Of course, the 
structure or building can neither be destroyed nor damaged 
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unless some or all of the material composing it is burned. 
There would be no argument in this case if the fire had de- 
stroyed all the material in the building. All the material was 
not destroyed. The foundation and the chimneys were not 
destroyed. Certain walls were not totally destroyed, though 
more or less damaged or impaired. Certain floors and joists 
were not totally destroyed, though damaged. It is argued, 
and it is true, that the statute recognizes that there may be a 
partial loss of thé building instead of a total one. So there 
may be, and in such event the damages actually sustained only 
can be recovered. The mind can easily imagine examples of 
such partial loss, and about these there would be no argument. 
The difficulty arises where the loss is so great that it appears 
to go beyond one that is partial, and to ceme probably within 
one that is total. The nearer the dividing line between the 
two, the greater is the difficulty to determine the fact. Yet 
each case must fall within the one or the other of the list. 
What we are expected to do, and asked to do, is to lay down 
the general rule by which this classification can be made by 
the juries according to the facts in the particular case. In 
Palatine Ins. Co. vs. Weiss, supra, we said: ‘It is the opinion 
of the court that the words ‘total loss,’ when applied to a build- 
ing, do not mean that the materials of which the building was 
composed were all totally destroyed and obliterated. It is 
not necessary that all of the parts and materials composing 
the building should be absolutely and physically destroyed, 
but the inquiry always is, does the insured building after the 
fire still exist, preserving substantially its identity, or has it 
become so broken and disintegrated that it cannot be desig- 
nated as the structure which was insured? There may be a 
total loss, within the meaning of the statute, even though 
some parts of the building may remain standing after the fire.” 

It has been held that the destruction of the combustible part 
of the building would be a total loss (Oshkosh Packing & Pro- 
vision Co. vs. Mercantile Ins. Co. [C. C.], 31 Fed., 200; Assur- 
ance Co. vs. Feibelman [Ala.], 23 South., 759; Monteleone vs. 
Insurance Co., 47 La. Ann., 1563, 18 South., 472); that the de- 
struction of all save the foundation and chimneys, leaving 
them intact, would be a total loss (Lindner vs. Insurance Co., 
93 Wis., 526, 67 N. W., 1125; St. Clara Female Academy of 
Sinsinawa Mound vs. Northwestern Nat. Ins. Co., 98 Wis., 257, 
73 N. W., 768, 67 Am. St. Rep., 805); that a destruction of all 
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save the foundation and the chimneys and the floors would be 
a total loss (Insurance Co. vs. Bachler [Neb.], 62 N. W., 911); 
that though one or more of the walls were left standing, which 
might be utilized, or the materia) of which might be utilized, 
in reconstructing the building, it was a total loss: Williams 
vs. Insurance Co., 54 Cal., 442, 35 Am. Rep., 77; Insurance Co. 
vs. Garlington, 66 Tex., 108, 18 8. W., 337, 59 Am. Rep., 613. 
From the authorities relied upon in the Palatine Insurance 
Case, supra, and those herein cited, and from others examined, 
we feel justified in stating that there is total loss of a build- 
ing, when caused by fire or in consequence of fire, when the 
building as such has been so injured or damaged as to destroy 
its identity and specific character as a building, though much 
or any quantity of the material originally composing it is not 
consumed; or when a building has been so damaged by fire, 
or by reason of fire, that its character as a building has been 
so impaired as to be no longer safe and fit for use as such, and 
in consequence the material would have to be taken down and 
the building reconstructed, there is a total loss of that build- 
ing, within the contemplation of the statute; or where so much 
of the material of which the building was made has been de- 
stroyed by fire, or by reason of fire, as to leave what remained 
of no material value as a building, although it may have value 
as debris or salvage, there has been a total loss of that build- 
ing, within the contemplation of the statute. If the remain- 
ing part of the building can, by repairing it, be restored to the 
former condition of the original just before the fire, the loss 
would be a partial one; but if, instead of repairing a damaged 
part, substantially a reconstruction of the whole would be 
necessary to restore the building, then the loss is total. 

It is argued that the instruction given in this case goes be- 
yond the former opinion of this court on this subject, in this: 
wherein it says “ that such injury or damage to all parts of 
said building as to render the same unsafe,” ete. It will be 
noted, though, that the instruction requires the jury to find 
that the fire has so damaged al! the parts and materials of the 
building as to render it unsafe, as it remained after the fire, 
for the purpose of reconstructing the building substantially 
as it existed before it was burned. Now, if it was the material 
in the building that was insured, without reference to the 
entity of the structure, a different rule would necessarily 
exist. 
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Stress is made in argument on the fact that, if the remain- 
ing materials—such, for example, as a foundation or a wall— 
are of value to the owner, it would neither be right to the in- 
surer nor a safe public policy to allow the insured to recover 
as if they had been totally destroyed in fact. So far as the 
question of public policy is concerned, it was formerly believed 
that it was unwise to allow a recovery by the insured in excess 
of the actual value of the thing insured, because it was 
thought so doing would offer an inducement to dishonest per- 
sons to overinsure their property, tempting them to commit 
the crime of arson, that they might profit by it. This rule was 
long in force, but it was found in the experience of the world 
that it was not having the desired effect. Thereupon statutes 
of the tenor of the one quoted above were adopted by various 
States. We cannot say that the results of this later experi- 
ment are not justifying the expectations of the lawmakers. 
In Insurance Co. vs. Cooke (41 S. W., 279) we had the question 
of public policy under the statute supra for the first time be- 
fore this court. We there said: “ It is perfectly evident that 
the Legislature intended to remedy the evil of overvaluation 
in insurance, and in doing so followed the example of many 
other States of the Union by making the insurer responsible 
for overvaluation, and to do this the remedy was and is to 
compel the insurer to pay the full amount (in case of total loss) 
for.which they wrote their policy, and on which the premium 
is calculated and collected, subject only to be diminished by 
any deterioration in value between the dates of the policy and 
the loss, and providing, further, for relief for fraud on the part 
of the insured, where the insurer is deceived thereby. In other 
words, the law says to the insurance companies: ‘If you 
want to pay only a fair price for property that may be de- 
stroyed, you must adjust the matter before the policy is issued, 
and if you fail to do so you will be the loser” * * * As to 
whether it is right, we do not say. It is the law, and, if recog- 
nized and obeyed in spirit, would no doubt remedy a great and 
growing evil in the country.” So far, therefore, as the in- 
surer’s right is concerned, in a claim of total loss, the question 
is not, how much has the insured lost, but, has the fire pro- 
duced such conditions as in law constitute a total loss of the 
building? If it has, then, in the absence of fraud and the de- 
preciation provided for in the statute, the insurer must pay 
the sum stated in the policy, without reference to the actual 





168 Supreme Court of Minnesota. [Feb., 


loss sustained. The law, as a public policy, conclusively pre- 
sumes such sum, in that case, to be the actual damage sus- 
tained under the contract of insurance. Nor do we conceive 
that it can be of importance to the insurer whether the ma- 
terial that was formerly in the building that he insured was 
destroyed by fire or not, so long as there has been a destruc- 
tion of the building by fire,—the thing insured. 

We regard the instruction given in this case as an apposite, 
clear definition of the law which it undertakes to apply. The 
judgment is affirmed, with damages. 


SUPREME COURT OF MINNESOTA. 


NORTHWESTERN MUT. LIFE INS. CO. 
vs. 


ROCHESTER GERMAN INS. CO. or 
ROCHESTER, N. Y.* 


Under the standard fire insurance gies, total loss is to be ascertained as of 


the date of the occurrence, and is determined by the following tests: A 
building is not a total loss unless it has been so far destroyed by the fire 
that no substantial part or portion of it above the foundation remains in 
place capable of being safely utilized in restoring the building to the con- 
dition in which it was before the fire. The words “total loss,” when 
applied to a building, mean totally destroyed as a building ; that is, that 
the walls, although some portion of them remain standing, are unsafe to 
use for the purpose of rebuilding, and would have to be torn down, and a 
new building erected throughout. There can be no total loss of a build- 
ing so long as the remnant of the structure left standing above the foun- 
dation is reasonably and safely adapted for use ( without being taken 
down ) as a basis upon which to restore the building to the condition in 
which it was immediately before the fire; and whether it is so adapted 
depends upon the — whether a reasonably prudent owner of a 
building uninsured, desiring such a structure as the one in question was 
before the fire, would, in proceeding to restore the building, utilize such 
standing remnant as such basis. If he would, then the loss is not total. 
Rules applied, and held error to refuse instructions in substance embody- 
ing these principles. 


A cold storage plant was insured under the following description: ‘‘ Four- 
story and basement brick building, with composition roof, and a brick 
engine and boiler house attached, including steam heating and hoisting 

_ apparatus, steam, brine, water, and gas pipe fixtures, and all other perma- 
nent fixtures occupied for warehouse purposes.” The engine house con- 
sisted of a small one-story brick structure attached to the main building, 
and the whole considered and operated as an entirety. Held, conceding 
the engine house was but slightly damaged by the fire, under the tests 
above _— the question of total loss must be applied to the structure as 
a whole. 


* Decision rendered, Dec. 20, 1901. Syllabus by the Court. 
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The wall at one end of the building had been bolted to a similar one of an ad- 
joining brick building, thereby making a double wall. Held, that, as 
bearing upon the question of total loss it was proper to show that the 
double wall remaining was not suitable to be utilized, in place, in restor- 
ing both buildings In such case the insured could not claim the entire 
benetit of the remaining double wall. 


The evidence did not show conclusively that the loss was total. 
Appeal from District Court, Ramsey County. 


Countryman & Morrison, fur Appellant. 
Durment & Moors, for Respondent. 


Lewis, J. 

The St. Paul Cold Storage Company insured a certain build- 
ing in the appellant company, taking out two policies, one for 
$2,500 and another for $2,000. The property was described as 
follows :— 

The four-story and basement brick ‘building, with compo- 
sition roof, and a brick engine and boiler house attached, 
including steam heating and hoisting apparatus, steam, 
brine, water, and gas pipe fixtures, and all other permanent 
fixtures occupied for warehouse purposes, situate at Nos. 
201, 2083 and 205 Eagle Street, St. Paul. The insurable 
value of the building and addition in the first item is hereby 
stated to be $2,500. 

The interest of the insured in these policies was assigned to 
respondent, and a fire having occurred, it was claimed by re- 
spondent that within the terms of the policy there was a total 
loss. This appellant denied, claiming the damage did not ex- 
ceed $1,400, and demanded a submission of the amount of loss 
to appraisers, according to the provisions of the policies. Re- 
spondent refused to comply with the demand for arbitration, 
and brought this action to recover the entire amount covered 
by the policies. Upon the trial the jury rendered a verdict for 
the full amount of the policies, and from an order denying a 
motion for judgment, notwithstanding the verdict, and for a 
new trial, the insurance company appealed. 

The principal question in the case is: What is the meaning 
of the term “ total loss,” as used in the standard policy? That 
part of the contract necessary for our consideration reads as 
follows: “In case of loss, except in case of total loss, on 
buildings under this policy, and a failure of the parties to 
agree as to the amount of loss, it is mutually agreed that the 
amount of such loss shall be referred to three disinterested 
men,” etc. The evidence as to the condition of the building 
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and the amount of the damage was conflicting. One witness 
produced by respondent testified that, in order to rebuild, the 
front wall would have to be taken down, three stories of the 
south wall, and the entire rear walls; that the three stories 
of the north wall could be left standing; also that the walls 
which would not have to be taken down were of the value of 
$2,235, in place, for the purpose of rebuilding. ‘Another of 
respondent’s witnesses testified that the north wall could be 
used in rebuilding, except twenty-two feet of the top, which 
would have to be removed; but that the other walls would 
have to come down in rebuilding, being so much damaged that 
the cost of repairing them would exceed the cost of new walls. 
And another witness stated that the north wall would have 
to come down entirely, and the northwest corner of the west 

yall would have to come down to the foundation, but that 
the southwest corner, for about the height of one story, would 
be all right. Witnesses called on behalf of appellant testified 
that, having made a careful examination of the building, the 
foundation walls, and at least the first and second stories of 
the brick walls on both sides and ends of the main building, 
were in good condition, and suitable for rebuilding, with some 
repairing; that the value of the brick and stone walls, in 
place, which were safe to be used in rebuilding was about 
$6,000, exclusive of the brick engine house addition. The city 
engineer of St. Paul testified that the two top stories of the 
brick walls ought to be taken down, but that the remaining 
portion of the walls were all right, in place, for rebuilding, 
after some inside repairs. Upon the question of total loss the 
court instructed the jury as follows: “ The fact that the walls 
which remain standing ‘have some value, and that portions of 
them may continue to stand, and be used in rebuilding upon 
these premises, will not prevent it being a total loss, nor be 
sufficient to defeat plaintiff’s recovery in this action, if the 
identity and specific character of the building has been de- 
stroyed as stated.” The court further charged that it was 
not necessary that all of the materials of the building should 
have been consumed by the fire, nor that the walls should have 
fallen as the result thereof; that it was the building, as such, 
which was insured, and not the materials; and if, as the result 
of the fire, the building no longer exists, there remaining only 
the ruins, so that the structure has lost its identity and spe- 
cific character as such, then the loss is a total one. From the 
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evidence it appeared that there was a one-story brick engine 
house, attached to the main building, which was not materi- 
ally injured by the fire. In reference to it the court charged 
the jury as follows: ‘“ The building, together with the engine 
room attached, and the fixtures that were therein contained, 
are to be considered as an entirety. And the question is 
whether or not, considering the insured objects as a whole,— 
as an entirety,—whether or not the loss was partial or total?” 
To these instructions exception was taken, and the following 
requests were submitted by appellant, but refused by the 
court: “A building is not a total loss, within the meaning of 
the policies in this case, unless it ‘has been so far destroyed by 
the fire that no substantial part or portion of it above ground 
remains in place capable of being safely utilized in restoring 
the building to the condition in which it was before the fire.” 
Also: “The words ‘ total loss,’ when applied to a building, 
mean totally destroyed as a building; that is, that the walls, 
although some portion of them remain standing, are unsafe 
to use for the purpose of rebuilding, and would have to be 
torn down, and a new building erected throughout.” Appel- 
lant also requested the court to give the following instruc- 
tion: ‘“ There can be no total loss of a building so long as the 
remnant of the structure left standing above ground is rea- 
sonably and safely adapted for use (without being taken down) 
as a basis upon which to restore the building to the condition 
in which it was immediately before the fire; and whether it is 
so adapted depends upon the question whether a reasonably 
prudent owner of the building, uninsured, desiring such a 
structure as the one in question was before the fire, would, in 
proceeding to restore the building, utilize such standing rem- 
nant as such basis. If he would, then the loss is not total.” 
Also: “If you believe from the evidence that the brick engine 
and boiler house addition mentioned in these policies was 
substantially uninjured by the fire, and that it was not there- 
by rendered unfit to be occupied and used for the purposes of 
an engine and boiler house in connection with the warehouse 
mentioned in the policies, then I charge you that there has 
not been a total loss, and your verdict must be for the defend- 
ant.” 

In the first place, it would be well to determine the nature 
and extent of the contract embodied in the standard policy, 
and to state some of the elementary propositions in reference 
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thereto. A contract of insurance is a contract of indemnity. 
When there are no limitations as to the amount of the loss, 
and no stipulated value of the property, the insured is to be 
reimbursed for the actual amount of his loss. In the policy 
in question the parties stipulated that the value of the build- 
ing was $22,500; consequently, if the loss occasioned by the 
fire were total, the stipulated value put an end to any inquiry 
as to the amount of the loss. That provision was adopted for 
the purpose of avoiding the uncertainty of determining the 
value after a fire. For the same purpose a speedy method by 
means of arbitration is provided for determining the amount 
of damage in cases where the loss is only partial, and rules 
are laid down to govern the selection and action of such arbi- 
trators. It is also evident that the insurance in such case is 
not upon the materials of which the building is composed, but 
upon the ‘building itself—in this case, the four-story base- 
ment brick building, with engine and boiler house attached, 
etc..—and, therefore, under this contract, the insured was 
damaged only to the extent that the building, as such, has been 
injured, and, if there is any salvage in the remaining material, 
as such, it was contemplated by the parties that it be not 
taken into account. We are required to pass upon two ques- 
tions in connection with this branch of the case: Whether, 
as a matter of law, under the evidence, the loss was total by 
reason of the destruction of the building, as such; and, if not 
conclusive on that point, whether the evidence was conflicting, 
and should have been submitted to the jury. These questions 
involve a definition of the expression “ total loss,” which is 
under consideration for the first time in this court, and will, 
therefore, require a somewhat extended review of the authori- 
ties. 

The case was submitted to the jury upon the theory that it 
was immaterial that portions of the walls of the building were 
left standing and could be utilized, as such, in rebuilding, be- 
cause upon the evidence it appeared that the identity and spe- 
cific character of the building had been destroyed. These 
words, “identity ” and “specific character,” ‘have been used 
and applied in many insurance cases, and have given rise to 
much confusion. The leading case in this country using those 
terms with reference to a building is that of Williams vs. In- 
surance Co. (54 Cal., 442, 35 Am. Rep., 77), which being so often 
cited as a landmark in the judicial history of the question, it 
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should be given particular attention. In that case the court 
instructed the jury as follows: “A total loss does not mean 
an absolute extinction. ‘The question is not whether all the 
parts and materials composing the building are absolutely or 
physically destroyed, but whether, after the fire, the thing in- 
sured still exists as a building. Although you may find the 
fact that, after the fire, a large portion of the four walls were 
left standing, and some of the ironwork still attached thereto, 
still if you find that the fact is that the building has lost its 
identity and specific character as a building, you may find that 
the property was totally destroyed within the meaning of the 
policy.” But in that case the evidence disclosed that no sub- 
stantial part of the walls left standing were suitable, as such, 
for the purpose of rebuilding; and the court, in the instruc- 
tion, was calling particuar attention to the fact that the in- 
surance covered the building as such, and not the materials 
of which it was composed; and the words “identity” and 
“specific character ” were used with special reference to the 
facts of the case then before the court. The authorities cited 
in that opinion are: Insurance Co. vs. Fogarty, 19 Wall., 644, 
22 L. Ed., 216; Hugg vs. Banking Co., 7 How., 595, 12 L. Ed., 
834; Nave vs. Insurance Co., 37 Mo., 430, 90 Am. Dec., 394; 
Huck vs. Insurance Co., 127 Mass., 306, 34 Am. Rep., 373; and 
Judah vs. Randal, 2 Caines, Cas. 324. Insurance Co. vs. Fo- 
garty, supra, was a case involving the loss of machinery on 
board a ship. That part of the machinery recovered was ut- 
terly useless as machinery, and was of no value except as old 
iron, and would cost much more to repair and put it in shape 
for use than a new machine; upon which state of facts the 
court held the loss to be total. In Hugg vs. Banking Co., 
supra, there was involved insurance upon a quantity of jerked 
beef, and, the same having been damaged at sea, the question 
arose as to whether there was a total or partial loss. The 
court held that the loss was total, because the béef was de- 
stroyed as jerked beef, although the materials composing it 
had not become extinct. In the case of Nave vs. Insurance 
Co., supra, a building collapsed and fell into ruins, and the 
question was whether the insurance covered the remaining 
materials suitable for use in rebuilding, and the court held 
that the insurance covered the building as such, and not the 
materials of which it was constructed. The case of Huck vs. 
Insurance Co., supra, involved a policy which provided: “If 
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a building shall fall, except as the result of a fire, all insur- 
ance by this corporation of it or its contents shall immedi- 
ately cease and determine.’ The roof and whole interior of 
this building, except the elevator, had fallen by reason of the 
giving away of one of the cellar piers, in consequence of which 
a fire started. The court held that the building had fallen 
within the condition expressed in the policy, and the case had 
no application. The case of Judah vs. Randal, supra, in- 
volved a policy of insurance on a chariot which was carried on 
board ship. On the voyage the box of the chariot was thrown 
overboard in a storm to lighten the vessel, which arrived 
safely in port with the remaining portions. It was proven 
that the box was ordinarily estimated at two-thirds of the 
value of the whole vehicle. The court held the loss to be 
total, and applied the rule applicable to marine insurance; 
viz., that a total loss occurs when the value of the part lost 
exceeds the value of the part saved, and what was said with 
reference to identity of the vehicle was of no importance. 
These cases cited in Williams vs. Insurance Co., supra, are 
authorities upon one proposition only, which is that, where 
the insurance covered a specific object, it did not cover the 
materials remaining after the specific character of the object 
had been destroyed, and they were applicable to the point de- 
cided,—that the policy covered the building, and not the ma- 
terials out of which it was constructed. In the case of Seyk 
vs. Insurance Co. (74 Wis., 67, 41 N. W., 483, 3 L. R. A., 523) it 
appeared from the evidence that all of the combustible materi- 
als in the structure were destroyed by fire, and, although por- 
tions of the broken walls were left standing, yet they were 
useless as walls. Upon the question of total destruction 
under the Wisconsin statute the court said: “It cannot be 
doubted that the identity and specific character of the insured 
buildings were destroyed by the fire, although there was not 
an absolute extinction of all the parts thereof. This was an 
entire destruction of the building, within the meaning of the 
statute.” It will be observed that the court here used the 
term “ identity and specific character,” but applied it to a case 
where the evidence showed that no part of the remaining 
walls were suitable, in place, for rebuilding. The Wisconsin 
court again considered the question in the case of Lindner vs. 
Insurance Co., 93 Wis., 526, 67 N. W., 1125. The evidence in 
that case with reference to the damage showed that the 
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foundation and cellar of the dwelling house were left un- 
harmed, and a great portion of the sills stood upon the top of 
the stonework. But it was not shown that any considerable 
part of the building above the foundation could be utilized, in 
place, for the purpose of rebuilding. The trial court in- 
structed the jury that there was a total loss under the facts of 
the case, and the instruction was sustained; the court adopt- 
ing the language above quoted from Seyk vs. Insurance Co., 
supra. So, here again, the court used the words “ identity ” 
and “ specific character” with reference to facts where there 
was no dispute that the building was completely destroyed. 
The Supreme Court of Missouri had the question under consid- 
eration in the case of O’Keefe vs. Insurance Co., 140 Mo., 558, 
41 8. W., 922, 39 L. R. A., 819. The building involved in that 
case was a two-story and foundation brick structure. The 
published report does not disclose what the facts were as to 
the extent of the Joss, but the court say: “ The great burden 
of the testimony was to the effect that the front, which con- 
sisted of iron pillars and brick superstructure, was rendered 
useless in the condition in which it was left. The pillars were 
warped, and the wall above them sprung out of plumb. The 
side walls of the lower story were so badly ‘burned, the archi- 
tects and carpenters testified, that the building could not be 
repaired; that the old walls would have to be taken down, 
and the building rebuilt from the foundation up.” Upon 
these facts the court approved an instruction as follows: “By 
a total loss 'is meant that the building had lost its identity and 
specific character as a building, and become so far disinte- 
grated that it cannot be properly designated as a building, 
although some part of it may remain standing.” Here is 
another case where the court makes use of the term 
“identity and specific character” with reference to a state 
of facts where there was no question about the total de- 
struction of the building. In the case of Insurance Co. vs. 
Garlington (66 Tex., 103, 18 S. W., 837, 59 Am. Rep., 613) the 
court quoted with approval the instruction given in the Cali- 
fornia case heretofore quoted, but the subject of insurance 
was a two-story frame building, which was so nearly de- 
stroyed by the fire that no substantial part of it was suitable, 
in place, for the purpose of rebuilding. In the case of Insur- 
ance Co. vs. McIntyre (90 Tex., 170, 37 S. W., 1068, 35 L. R. A., 
672, 59 Am. St. Rep., 797) the policy covered a two and one- 
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half story frame building, and, according to the owner, the 
roof was burned off; also the east wall, and the roonis in the 
attic, as well as the attic floor, were ruined; but the second 
and lower stories, together with the partitions, doors, win- 
dows, blinds, the south, west and north walls, were still stand- 
ing in position, and not injured to any great extent. Accord- 
ing to defendant’s testimony, the building was not burned 
anywhere on the inside below the attic floor, except a portion 
in the extreme eastern part of the kitchen and the room over 
it, and that the building could be repaired without tearing it 
down. In this case the court reviews many of the authorities 
upon the question of total loss, and lays down the following 
rule to determine what is a total loss: * There can be no total 
loss of a building so long as the remnant of the structure 
standing is reasonably adapted for use as a basis upon which 
to restore the building to the condition in which it was before 
the injury; that whether it is so adapted depends upon the 
question whether a reasonably prudent owner, uninsured, de- 
siring such a structure as the one in question was before in- 
jury, would, in proceeding to restore the building to its 
original condition, utilize such remnant as such basis.” This 
case was distinguished in Murphy vs. Insurance Co. (Tex. Civ. 
App., 54 8. W., 407), and it was there held as a matter of law 
that the building was entirely destroyed. The court uses this 
language: “In that case [Insurance Co. vs. McIntyre] the 
facts clearly show that the building was only partially injured, 
and the part left standing and uninjured greatly exceeded in 
value the part injured, and the building could have been re- 
paired at much less cost than to have rebuilt. * * * No 
such conditions exist in this case. Only a small portion of the 
burnt building was used in the construction of the new build- 
ing, and this was used by the direction of the owners of that 
partition wall, over the protest of the constructors, who con- 
sidered it unfit for use. The remnant of the burnt building 
was, in our opinion, under the evidence, inconsiderable, com- 
pared with the part entirely destroyed, and did not constitute 
a sufficient basis upon which to restore the burnt building.” 
Again, the court say: “ For a remnant of a burnt building to 
be reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the in- 
jury, it must be a substantial portion of the building remain- 
ing standing fit for use, and such as that its identity as a 





1902.] Northwestern Mut. Life Ins. Co. vs. Roch. Ger. Ins. Co. 177 


building has not been totally destroyed, or, in other words, the 
remnant must be of that substantial character as that, when 
restored or repaired, it will be considered the old structure, 
and not considered a new one. It is difficult for the court to 
so define what constitutes a total loss of a building by fire, by 
which the distinguishing line between a total and partial loss 
can be determined in all cases, but the distinction must rest 
upon the particular facts in each case.” The Court of Appeals 
certainly did not express itself with clearness by the use of 
the word “ identity,” or the language, “ the remnant must be 
of that substantial character as that, when restored or re- 
paired, it will be considered the old’ structure, and not con- 
sidered a new one.” However, tested by the facts of the case, 
it appeared, as a matter of law, that the destruction of the 
building as such was complete. The rule laid down in Insur- 
ance Co. vs. McIntyre, supra, is approved of in Providence- 
Washington Ins. Co. vs. Board of Education of Morgantown 
School Dist. (W. Va., 38, S. E., 679), where the policy covered 
a two-story brick schoolhouse, and the fire started in the roof, 
burning only the roof and attic. Upon the facts in that case 
it was held as a matter of law that there was not a total loss. 
In Corbett vs. Insurance Co. (155 N. Y., 389, 50 N. E., 282, 41 
L. R. A., 318) the building was six stories high in front and 
five in the rear, with an iron front, the side and rear walls 
being of brick, and used as a warehouse. The roof was burned 
off, and the interior destroyed; woodwork, sashes and glass 
were gone; the iron front was considerably damaged; but the 
foundation and the four walls remained substantially intact. 
In reference to the question of total loss the court uses this 
language: “A total destruction, within the meaning of the 
policy, must mean the complete destruction of the insured 
property by fire, so that nothing of value remains of it, as dis- 
tinguished from a partial loss, where the property is damaged, 
but not entirely destroyed. This does not mean that the 
materials of which the building was composed were all utterly 
destroyed or obliterated, but that the building, though ‘some 
part of it may be left standing, has lost its character as a 
building, and instead thereof has become:a broken mass, or 
so far in that condition that it cannot properly any longer be 
designated as a building; * * * but the inquiry always is 
whether, after the fire, the thing insured still exists as a build- 


ing.’ On the facts in that case the court held that, as a 
VoL. XXXI.—12. 
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matter of law, there was not a total loss, and apparently 
based its decision upon the principle adopted in marine insur- 
ance cases. The Ohio courts have also passed upon the 
meaning of the words “ total loss ” in Insurance Co. vs. Drack- 
ett (57 N. E., 962), and, although the opinion in that case was 
filed more than three years subsequent to the decision in In- 
surance Co. vs. McIntyre, supra, no reference is made to that 
case, or to the principles announced therein. The building 
involved was a two-story frame house. It does not appear 
from the opinion to what extent the building was damaged, 
but the question of tofal loss was submitted to the jury under 
certain instructions, and in defining what was total loss the 
court approved the following language: “A policy of insur 
ance is upon the building as such, and not upon the materials 
of which it is composed. If you find the identity and specific 
character of the insured building was entirely destroyed by 
fire, then you must find for the plaintiff.” Again: “Although 
you may find that after the fire a large portion of the four 
walls were left standing, and that certain parts of the build- 
ing were left untouched by the fire, still, if you find that the 
building has lost its identity and specific character, you may 
find that the building was totally destroyed.” With special 
reference to the words “identity and specific character” the 
court states: “ Taken in connection with the general charge, 
there could have been no misapprehension as to the meaning. 
The terms are not obscure, and convey as well as words can 
the idea to be expressed by them. A building loses its identity 
and specific character when it has been so far destroyed by the 
fire that it can no longer be called a building, and the portions 
that remain cannot be utilized to advantage in rebuilding it. 
* * * What remaining parts could be made available in 
rebuilding can only be determined by exercising a sound dis- 
cretion in the light of the evidence.” It will be observed that 
the court in this case approves the use of the words “ identity 
and specific character” with reference to total loss, and yet 
states specifically that the question must be left to the jury to 
determine according to the facts of each particular case. 
The Kentucky Supreme Court has also had the question under 
consideration in the case of Insurance Co. vs. Weiss, 59 8S. W.., 
509. The evidence as to the condition of the walls left stand- 
ing after the fire was conflicting. Several witnesses for the 
insurance company testified, in substance. that the founda- 
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tion and part of the walls left standing were good and suitable 
for use in rebuilding the structures, while, on the other hand, 
witnesses for the plaintiff testified that the walls left standing 
had been condemned by the city inspector of buildings, and 
were required to be taken down. The court approved an in- 
struction to the effect that the jury were to determine whether 
the building was destroyed totally by the application of the 
test that its “identity and specific character” had been 
changed. In reviewing the authorities, the court cites the 
Wisconsin cases above noted, and Insurance Co. vs. McIntyre, 
supra, and said, in reference to those authorities: “It is the 
opinion of the court that the words ‘ total loss’ when applied 
to a building, do not mean that the materials of which the 
building was composed were all totally destroyed and oblit- 
erated. It is not necessary that all the parts and materials 
composing the building should be absolutely and physically 
destroyed, but the inquiry is: Does the insured building, 
after fire, still exist, preserving substantially its identity, or 
has it become so broken and disintegrated that it cannot be 
designated as the structure which was insured?” It will be 
observed that the court in this case had in mind two things: 
First, that it was the building, and not the materials in it, 
which were covered by the insurance; second, that a total loss 
occurred when the parts remaining were so broken and dis- 
integrated that the original structure could not be identified 
or designated; but no rule was adopted by which such a test 
is to be applied. , 

In many of the cases in which these terms “ identity ” and 
“ specific character ” were used in the course of the discussion, 
the writer was defining the subject-matter of insurance, and 
endeavoring to distinguish the building, as such, from the 
materials of which it was composed. From a perusal of the 
principal insurance cases in this country, we think it is evi- 
dent that the words “identity and specific character” have 
been used to define total loss only in cases where, according to 
the facts under consideration, there was substantially a total 
destruction of the thing insured. There never has been any 
successful attempt to define what is meant by these words, 
except in reference to the specific facts in each case. In one 
sense the specific character of a building is destroyed when 
the roof is removed, or the interior burned out, and the balance 
of the structure is left intact; the damage being compara- 
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tively slight. The identity of a building is not destroyed if, 
from the ruins, the original is recognizable; and yet the dam- 
age may be complete, and the loss total. While true that the 
subject of insurance is the building, and not the materials 
composing it, when does a building cease to be such, within 
the meaning of the policy? The object of the contract is to 
indemnify the insured, and not permit him to speculate at the 
expense of the insurer; to compel the insurer to pay that in- 
demnity in money or to restore the structure, and not permit 
speculation at the expense of the insured. If, then, as a rea- 
sonably prudent business proposition, the remaining portions 
of the building could be utilized, in place, for the purposes of 
reconstruction or repairing, the insurer must be permitted to 
exercise its option to either reconstruct, or pay the reasonable 
cost thereof, as found by the board of arbitrators. If, how- 
ever, no part of the building remains which can be utilized, 
then the destruction is complete, and the loss total, and there 
is no call for arbitration. Where the line is to be drawn be- 
tween these two conditions is, in each particular case, a ques- 
tion of fact. It adds nothing to say that total loss occurs 
when the identity and specific character of the structure is 
destroyed. We receive no aid from the suggestion that total 
loss ensues when the reconstructed building would be recog- 
nized as a new, rather than the old, structure. No light is 
thrown on the situation by the declaration that total loss fol- 
lows from the fact that the remnants constitute a mass of 
ruins, for amidst the ruins may remain a substantial part of 
the building. The question, being one of fact, must be deter- 
mined by the same test applicable to other cases where it is 
necessary to adopt a standard of human conduct, and that is, 
what would a prudent person do under such circumstances? 
The rule stated in Insurance Co. vs. McIntyre, supra, is cred- 
ited to the English case of Irving vs. Manning, 6 C. B., 399. 
In that case a ship had been so damaged at sea as to require 
the expenditure of a larger sum to make her seaworthy than 
she would be worth after the repairs were made, and the court 
held the loss to be total, applying the following test: “ The 
question of loss, whether total or not, is to be determined just 
as if there were no policy at all; and the established mode of 
putting the question when it is alleged that there has been 
what is (perhaps improperly) called constructive total loss of 
a ship is to consider the policy altogether out of the question, 
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and to inquire what a prudent uninsured owner would have 
done in the state in which the vessel was placed by the perils 
insured. against. If he would not have repaired the vessel, it 
is deemed to be lost.” Reference is also made to the views 
expressed by Justice Campbell in Brady vs. Insurance Co. (11 
Mich., 426), approving the English doctrine. The trial court 
did not submit the case to the jury upon this theory of the 
law. Total loss was not conclusively established by the evi- 
dence. The requests of appellant fairly presented the law 
upon that subject, and should have been given, assuming that 
by “above ground” was meant “above foundation:” Ohage 
vs. Insurance Co. (Minn.), 85 N. W., 212. For this error a new 
trial must be granted. In arriving at a determination of what 
a prudent owner would do under such circumstances, it is 
proper to consider not only the condition of the walls stand- 
ing, whether they are suitable, in place, to be used as a part of 
the reconstruction, but also the relative value of such walls, 
in place, as compared with the cost of rebuilding. It does not 
follow that, because some part of the remnants may be util- 
ized, in place, there is not substantial and total destruction 
and loss. The law will not take note of trifles in this respect. 
It follows that there must remain a substantial part of the 
building in place, which, with reasonable repairs, can be used 
in its reconstruction. What such substantial part is, is a 
question of fact, depending upon the nature and cost of the 
structure and the character and condition of the remaining 
parts, and it was proper to submit to the jury in this case all 
evidence bearing upon that question, including the condition 
of the building as left by the fire and the cost of rebuilding. 

In view of a new trial we will refer to certain other rulings 
of the court. As to the relation which the engine house bore 
to the main structure, it seems to us that this one-story build- 
ing was a mere appendage to the main ‘building. There was 
one plant and one business, all being conducted from a central 
point. Conceding that the engine house was practically un- 
injured by the fire, the question was not whether it was in 
itself completely destroyed, or only partially so, but whether 
the entire plant and structure was so affected, and for this 
reason the ruling of the court on this subject was correct. 

As we understand the evidence, the north wall was double, 
composed of two single walls, which had been fastened to- 
gether with iron bolts, one of which belonged to the building 
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under consideration and the other to an adjoining building, 
which was also damaged by this fire. In the course of the ex- 
amination of the witness, respondent asked this question: 
“ Considering that double wall—that north wall—as a wall to 
be used for two buildings of the character of the two buildings 
which stood there before the fire, in your opinion how much 
of that wall could safely and properly remain as a double wall 
for the two buildings?” This question was objected to as in- 
competent and irrelevant, and the answer was received over 
the objection. Appellant’s theory seems to be: Conceding 
that the portion of the double wall which remained after the 
fire was not of sufficient strength to sustain buildings similar 
to those which formerly stood upon it, yet, taken together, the 
two walls would be sufficient to support the building in ques- 
tion, if reconstructed. and that appellant would have a right 
to the use of such double wall for that purpose. It seems ap- 
parent that appellant is entitled to no greater rights in that 
part of the double wall which remained after the fire than it 
had in the wall as it was constructed and used prior thereto. 
If, in fact, it was a double wall, bolted together for the pur- 
pose of mutual support, to that part of the building, each wall 
was dependent upon the other for its solidity, and it would 
follow that, if a fire damaged the walls so that new ones would 
have to be built in part, the relative rights of the parties 
would remain the same. Neither one could assume to absorb 
the entire strength of the remaining double wall for the pur- 
pose of its own building, and hence, if the single wall belong- 
ing to appellant was not of sufficient strength, standing alone, 
to support a reconstruction, then there was a total destruction 
of appellant’s wall, and for that purpose it was proper to show 
that the double wall remaining was not of sufficient strength 
to support both buildings. The ruling of the court was cor- 
rect. 


Objection was made and exception taken to the order of the 
court in directing that the jury should view the premises. We 
have discussed this question in another case decided concur- 
rently herewith (see footnote), and it will be unnecessary to 
consider it here. 

The order denying the motion for judgment notwithstand- 
ing the verdict, is affirmed, and the order denying the motion 
for a new trial is reversed, and a new trial granted. 
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Note by Eprror Insurance Law Journat. 


The case of the Northwestern Mutual Life Ins. Co. vs. the 
Sun Ins. Office and the Agricultural Ins. Co. of Watertown 
was decided at the same time with this case, by the Supreme 
Court of Minnesota, and the principal question involved was 
the same, as in the Rochester German. The following official 
syllabus was furnished by the court:— 


In an action to determine the question of total loss in case of damage to a 
building by tire, the rule adopted in Northwestern Mut. Life Ins. Co. vs. 
Rochester German Ins. Co. (88 N. W., 265,) is accepted and applied. 

In applying such test it was proper to receive evidence of the value of the re- 
maining parts of the building, the cost of repairing the same, and the 
total cost of reconstruction. 

It was not error to direct the jury to view the premises under consideration, 
as no substantial change appeared to have taken place at the time of the 
trial; but it was error to instruct the jury that in determining the ques- 
tion of total loss they might consider the knowledge gained thereby. 


SUPREME COURT OF NEBRASKA. 


WOODMEN’S ACC. ASS’N 
v8. 
BYERS. * 


Forfeitures are not favored, and in contracts of insurance a construction re- 
sulting in a loss of the indemnity for which the insured has contracted 
will not be adopted, except to give effect to the obvious intention of the 
parties: Insurance Co. vs. Holcombe, 78 N. W., 300, 57 Neb., 622, 73 Am. 
St. Rep., 532. 

In construing conditions of a policy of insurance, to be complied with subse- 
quent to an event resulting in loss or injury for which indemnity is 
claimed, with respect to the giving of notice of the loss or injury, and 
preliminary proofs thereof, a more liberal construction will be given in 
favor of the beneficiary than when the conditions are to be complied with 
prior to loss or injury for the purpose of continuing the policy in force 
and effect. ; 

Provisions as to the time in which the notice is required to be given of a loss 
or injury for which indemnity is claimed are not necessarily and in every 
instance to be literally complied with, in order to prevent a forfeiture of 
the policy. 

A reasonable and natural construction will be given such provisions, in order 
to carry out the evident intention and manifest purpose of the parties to 
the contract, and the object to be accomplished thereby. : 

When a time is fixed in a policy of accident insurance for the giving of the 
notice of an accident and injury resulting therefrom for which indemnity 
is claimed, with the particulars thereof, which is reasonable in its charac- 
ter, this will ordinarily be regarded as a condition precedent to be com- 
plied with before a recovery can be had. 


* Decision rendered, Oct. 16, 1901. Syllabus by the Court. 
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But when, because of circumstances and conditions surrounding the transac- 
tion, obstacles or causes exist preventing and rendering impossible the 
performance of the act within the time stipulated, the act may be per- 
formed thereafter, and the beneficiary will be excused for the failure, if 
done within a reasonable time, or within the time stipulated after the 
obstacle or cause preventing prior compliance ceases to exist; the ques- 
tion of the sufficiency of the excuse offered, and the reasonableness of 
the time in which the act is performed, t» be determined according to the 
nature and circumstances of each individual case; the beneficiary in all 
cases being required to act with diligence, and without laches on his part. 


Where a person suffered a fall by accident, resulting in a concussion of the 
brain, which deranged and crazed his mind so that he could not intelli- 
gently give the notice and required information regarding the accident 
and injury within the time stipulated, this fact excuses him. in law, from 
compliance with the conditions of the policy in that regard during the 
time of the existence of the disability. 


Evidence examined and found sufficient to support the finding of the jury. 
Error to District Court Saline County. 


Tatsor & Auten, for Plaintiff in Error. 
A. S. Sanps and Gro. H. Hastinas, for Defendant in Error. 


Hotcoms, J. 

Plaintiff (defendant in error) was ‘the holder of an accident 
policy of insurance in defendant company (plaintiff in error), 
Having suffered an accident on the 17th day of October, 1895, 
resulting in an injury totally disabling him from pursuing his 
ordinary business or occupation for a considerable period of 
time, and partially disabling him for yet ‘a further period, the 
plaintiff brought an action against the defendant to recover 
on the policy of insurance according to its terms and condi- 
tions. For answer to the petition of the plaintiff, the answer 
alleges “that it [defendant company] is not liable to the 
plaintiff and is not indebted to the plaintiff in any sum on ac- 
count of any pretended injury received as stated in plaintiff’s 
petition or otherwise, because in said certificate issued by the 
defendant to the plaintiff, and sued on herein, it is there stipu- 
lated that, as a condition precedent to any liability there- 
under, the plaintiff shall give a written notice to the defendant 
at its home office in Lincoln, Neb., of any injury received for 
which indemnity is claimed, within ten days from date of such 
injury, and that plaintiff failed to so notify said company, and 
said company did not receive any notice of said injury for a 
long time subsequent to the expiration of said ‘ten days.” To 
the defense thus pleaded the plaintiff alleges in his reply that 
“by reason of said injury, and as a direct result thereof, he be- 
came and was sick and distempered in mind and body, so much 





1902. ] Woodmen’s Acc. Ass'n vs. Byers. 185 


so that he was entirely deranged, out of his head, and crazy 
from the time he received his said injury for more than four 
months next thereafter ensuing, and was sick in body as well, 
and was confined to his house, wholly unable to attend ‘to or 
transact any kind of business, or to give any direction or ad- 
vise with any person concerning the same; that neither his 
wife nor any other member of his.family knew of the existence 
of said policy mentioned and described in plaintiff’s petition, 
and by a mere accident the wife of this plaintiff, on or about 
the 25th day of November, 1895, in looking over some of his 
papers, found the same, and caused forthwith a notice in writ- 
ing to be given said defendant of such accident, the time when 
it was received, and the particulars concerning the same, as is 
in said policy provided, whereupon said defendant at once de- 
nied all liability on said policy, and assigned as the sole and 
only reason therefor that the notice had not been given within 
ten days from the date said injury was received, when in truth 
and in fact this plaintiff, by reason of his said injury, and as a 
direct cause thereof, was crazed and deranged, and bereft of 
all reason and power to give said defendant said notice, but 
that said notice was so as aforesaid duly given so soon as the 
said policy was found, and while this defendant was still be- 
reft of sense, and by reason of his said injury, and before he 
had recovered his reasoning faculties.” On the issue thus 
raised by the pleadings a trial was had to the court and jury, 
resulting in a verdict and judgment in favor of plaintiff for the 
sum of $265.41. Defendant prosecutes error. 

But two questions are presented for consideration and ar- 
gued in the briefs of counsel, and they are: First, are the 
terms of the policy of indemnity as to notice to be given the 
company by the assured in case of accident and injury to him 
to be construed literally, and to be actually complied with in 
the time stated as a condition precedent to a right of recovery? 
and, second, if not, is the evidence sufficient to sustain the gen- 
eral finding of the jury that plaintiff was excusable in the pres- 
ent instance from the time of the accident until the notice was 
actually and in fact given? 

The accident occurred on the 17th of October, and the notice 
thereof was mailed to the defendant on the 29th of November 
following, and received by it on the 30th, when acknowledg- 
ment thereof was made, and the claim of plaintiff denied and 
declined because the notice was not given within ten days, as 
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provided by the terms of the policy. The provision is as fol- 
lows: 

Written notice shall be given the said association at Lin- 
coln, Neb., within ten days of the date of the accident and 
injury for which claim to indemnity or benefit is made, with 
full particulars ‘thereof, including statement of the time, 
place and cause of accident, the nature of the injury and the 
full name and address of the insured and beneficiary, and 
unless such notice and statement is received as aforesaid, 
all claims to indemnity or benefit under this certificate shall 
be forfeited to this association. 

The defense is purely technical. The risk assumed by the 
insurer has not been increased or in any wise jeopardized by 
the failure of the insured to comply literally with ‘the provi- 
sions for notice of the accident and the injury flowing there- 
from. The insurer has received the stipulated consideration 
for the indemnity contracted for, and which the insured 
should not be deprived of after he receives an injury, save for 
his violation of the letter and spirit of the contract in respect 
of subsequent conditions to be performed, as contemplated 
and intended by the parties thereto, under well-recognized and 
established rules of construction of contracts of the kind 
under consideration. A company of this character, organized 
for the purpose of providing indemnity to those suffering in- 
jury and loss from accident, should, and, we assume, does, 
have a higher mission than merely the collection of revenues. 
If the provision quoted must under all circumstances, and re- 
gardless of conditions, be absolutely and strictly complied 
with according to the letter thereof, then the contract can 
only be regarded as a snare and pitfall sure to entrap the 
unwary and deprive them of the protection and indemnity 
contracted for on their part in the best of faith and honesty of 
purpose. If the contract is legally incapable of any other con- 
struction than that contended for, requiring a literal and ex- 
act compliance as a condition precedent to be performed in 
the time mentioned, then if, for eleven days, the insured is 
irrational and deranged in his mind as a result of the accident, 
as he appears to have been, and, therefore, incapable of com- 
plying with this provision, he would be altogether debarred 
from relief, and the failure would, on legal principles, be as 
fatal as would be the case if 'the time were forty-four days, as 
in the present instance. Such a construction would be shock- 
ing to our sense of justice, unconscionable and unreasonable. 
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There is, presumably, pervading every contract a reason, based 
upon something substantial, capable of conception and analy- 
sis by the human mind, for the terms and conditions mepn- 
tioned and prescribed therein. It is well to note here that we 
are not considering a question of complying with conditions 
before loss or injury, such as the payments of assessments and 
dues at the times stipulated, observing requirements affecting 
the nature and desirability of the risk, in order to continue a 
policy of insurance in force and effect. Such stipulations are, 
and should be, regarded as of the very essence of the contract, 
and on their compliance depends the life and success of the 
company. Nor is it to be questioned seriously that the terms 
of a contract of the nature of those under consideration have 
a substantial basis and valid cause for their existence, in all 
respects reasonable in character, and to be enforced, with 
proper qualifications and exceptions under certain circum- 
stances, in all instances where the enforcement of the terms of 
the contract is invoked by one of the parties thereto. The 
reason for the notice required is made manifest by a reading of 
the provisions of the policy requiring the same to be given. It 
is for the purpose of advising the insurer of the accident and 
the injury resulting therefrom for which claim to indemnity is 
made, with full particulars as to time, place and cause of acci- 
dent, and the nature of the injury. With this information, 
the company is better enabled to protect itself from fraud, 
imposition, and demands unjust in character, and for which no 
legal liability exists. This is not only reasonable and proper, 
but also commendable. It indicates good business judgment, 
prudence and foresight. But if this is the reason and object 
to be accomplished by the notice, as we apprehend will be 
cheerfully conceded, then it must have been the intention of 
the parties that the notice is not to be given until some person, 
with knowledge of its requirements, and mental capacity to 
act thereon, is in a position to comply with its terms. It is 
not the notice of the accident alone that is the important in- 
formation desired, but the particulars and circumstances sur- 
rounding the incident, which is regarded and contracted for as 
of equal importance. How, then, ought this provision of the 
contract to be construed? Must it be by a hard and fast rule, 
which admits of no deviation or qualification, and for a failure 
to give the required notice during the time stated in the policy 
it is, ipso facto, forfeited, or can there be a legal excuse for 
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failure to comply literally and with exactness with its terms, 
which the law recognizes as valid, and allows a recovery not- 
withstanding the failure of the insured to give the notice in the 
time stipulated? This court has frequently said that forfeiture 
clauses in contracts of the kind under consideration are not to 
be enforced literally except such construction ‘be found neces- 
sary to conform to the obvious intention of the parties. 
“ Forfeitures,’ says Sullivan, J., in Insurance Co. vs. Hol- 
combe (57 Neb., 622), “ are not favored, and in contracts of in- 
surance a construction resulting in loss of the indemnity for 
which the insured has contracted will not be adopted, except 
to give effect to the obvious intention of the parties;” and in 
Insurance Co. vs. McLimans (28 Neb., 846) it is held that “ for- 
feitures ” are not favored, and should not be enforced unless 
the courts are compelled to do so, and that such rule applies 
to insurance companies. Of the same import are Estabrook 
vs. Hughes, 8 Neb., 496; Hibbeler vs. Gutheart, 12 Neb., 531; 
Insurance Co. vs. Jeary, 60 Neb., 338. 

In respect of ‘the rule of construing provisions in a contract 
of insurance for notice of accident and injury, or loss or dam- 
age, and proof of the same to be given * forthwith ” or “ imme- 
diately,” or within a stipulated time, the authorities are not 
entirely harmonious; and yet, from the examination we have 
been able to make in the limited time at our command, the 
great weight of authority is to the effect that the exercise of 
due diligence and reasonable effort on the part of the insured 
to meet the requirements thus imposed, to be determined 
under all circumstances as disclosed in‘each individual case, 
is deemed a compliance with such provisions, although not 
within the time, according to the strict letter of the terms 
used in defining the same. Some authorities hold to the con- 
trary rule, and require strict compliance with the letter of the 
contract. Notably of this class are the cases of Gamble vs. 
Assurance Co. (4 Ir. R. C. Law, 204) and Patton vs. Assurance 
Corp. (20 L. R. Ir., 93), in which it was held that the notice was 
a condition precedent, and omission to give a notice of death 
within the prescribed time, even when death was instantane- 
ously caused ‘by accident, was a good defense, and that such 
notice might have been given by any person ‘acting on appoint- 
ment by the assured or in behalf of any person interested in 
the policy, and that it was not necessary that it should be 
given by the legal personal representative of the assured; that 
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the provision was the deliberate contract of the parties, and 
should be enforced as made. ‘The construction appears harsh 
and unnatural, and is, we think, not in accord with the spirit 
and trend of American authority regarding a proper construc- 
tion of the same or similar provisions. We are also cited to 
the case of Heywood vs. Association (Me., 27 Atl., 154), in sup- 
port of the contention of the defendant. In that case the 
question arose on demurrer to the petition, which disclosed 
that notice was required by the terms of the policy sued on, 
and that none had, according to 'the pleading, been given, nor 
was any excuse or reason pleaded for not giving the notice. 
It being for the purpose of the question decided, admitted that 
no notice had been given and no excuse existed for failure to 
give the notice, the question could not well be decided other- 
wise. Simons vs. Assocation (Iowa, 71 N. W., 254) is also 
cited. In that case it appears that the assured had suffered 
from two accidents, for one of which he had been indemnified. 
Suit was brought for an injury caused by the second accident. 
The evidence disclosed that all the notice given, which con- 
sisted of ordinary correspondence, was with relation to and 
concerning the first accident, and that the insurance company 
at no time had been notified of any injury from the second 
accident, nor the particulars thereof, nor was any reason or 
excuse given for not giving the required notice. Under such 
circumstances, it would seem that the insured could not and 
ought not to recover. In Foster vs. Casualty Co. (Wis., 75 N. 
W. 69), also cited, the policy required “ immediate” notice of 
the accident causing the injury or death to be given to the 
company; and it is held that, death resulting, the beneficiary 
of the policy, having knowledge of the cause of death, could 
not wait twenty-nine days before giving the required notice, 
under the terms requiring “immediate ” notice. The court in 
that case emphasizes the fact that, after being acquainted 
with all the facts connected with, or related to, the accident 
resulting in death, the beneficiary made no attempt to give the 
notice for the period mentioned. The evidence clearly shows 
want of diligence and laches on the part of the beneficiary. It 
is there held that the word “immediate,” in the connection 
used, means such convenient time as was reasonably neces- 
sary under the circumstances to do the thing required. Other 
authorities are cited, distantly related to the question under 
consideration, in support of contention of counsel for defend- 
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ant, but generally with reference to conditions and require- 
ments of policies of insurance as to the payment of premiums, 
premium notes, dues, and assessments, all of which, in our 
view, are to be regarded as not altogether in point, for the rea- 
son heretofore stated, and regarding which this court has fre- 
quently expressed itself in accord with the rule announced in 
the authorities cited. 

More directly in point are the authorities which deal with 
the question of the proper construction of provisions in poli- 
cies regarding notice of the happening of the event which gives 
rise to a claim for indemnity, and proofs of loss or injury, 
which generally are required to be given within a stated period 
after the happening of such event, or, as is frequently ex- 
pressed, “immediately ” or “ forthwith.” These latter two 
words certainly have a meaning and definition as clear and 
well defined and susceptible of no misconstruction as though 
the time was stated in exact words, as a stipulated number of 
days after the happening of the event. In a fire insurance 
suit (Insurance Co. vs. Lippold, 3 Neb., 391) it is held by this 
court that: “A condition in a policy of insurance requiring 
the insured, in case of fire, to give immediate notice of his loss, 
need not be literally complied with. The exercise of due dili- 
gence, and the giving such notice as may be reasonable in the 
particular case, is all that can be demanded.” The same con- 
tention was then made as in the case at bar, as to the neces- 
sity of giving notice of the loss within the time stated being a 
condition precedent to a right of recovery for the loss sus- 
tained. Says Maxwell, J. (who wrote the opinion): “ No 
action can be maintained on the policy until the proof of loss 
is made, or waived by some act of the insurer. Yet it is a 
sufficient compliance with the condition of a policy requiring 
notice of loss to be given ‘ forthwith’ or ‘immediately’ that 
the party has used due diligence under all the cireumstances;” 
citing New York Cent. Ins. Co. vs. National Protection Ins. 
Co., 20 Barb., 475; Bumstead vs. Insurance Co., 12 N. Y., 81. 
In a Massachusetts case (Harnden vs. Insurance Co., 164 
Mass., 382), it is held that, under a provision that “ proof of 
loss should be forthwith rendered,” it is a question for the 
jury, under all circumstances of the case, whether such proof 
rendered two months after the loss was “ forthwith rendered ;” 
a number of authorities being cited in the opinion to support 
the holding. Carey vs. Insurance Co. (Or., 40 Pac., 91) 
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holds that, under a policy providing that in case of loss 
the assured shall give immediate notice and render a 
particular account thereof to the company, reasonable dili- 
gence is required in making proof of loss, and when such 
proof was made over four months after a fire, and there 
was nothing in the pleading to show that it could have been 
made sooner, the question, of reasonable time was for the jury. 
Says the author of the opinion: “ The term ‘immediately,’ as 
used in the policy, required the exercise of reasonable diligence 
by the plaintiff, which would be measured by his ability to 
make the necessary proof within a given time.” ‘See, also, 
Trask vs. Insurance Co. (29 Pa., 198); Edwards vs. Insurance 
Co. (75 Pa., 378); Ermentraut vs. Insurance Co. (Minn., 65 N. 
W., 635); Carpenter vs. Insurance Co. (N. Y. App., 31 N. E., 
1015),—all holding to the same rule of construction. While 
these cases refer to policies of fire insurance, the same rea- 
soning and underlying principle on which the construction is 
based apply with equal force to policies of accident insurance, 
as in the case at bar. In fact, Judge May, recognized as high 
authority on the law of insurance, says in ‘his second volume 
of May on Insurance (section 536), while treating of the sub- 
ject of accident insurance, “ The general rules heretofore 
stated as to preliminary proofs in other branches of insurance 
are also applicable here.” That this rule does, in fact, apply 
in the construction of similar provisions in policies of accident 
insurance is recognized by the Supreme Court of Wisconsin in 
the case of Kentzler vs. Association (60 N. W., 1,002), where 
the policy provided that “ immediate” notice of the accident 
should be given, and notice was not given until May 26th, the 
accident resulting in death occurring November 9th preceding, 
showed a reasonable compliance with the terms of the policy. 
The case is, in principle and reasoning, directly in conflict with 
the cases reported from Ireland, heretofore cited, and strongly 
relied on by counsel for the defendant. Says Judge Cassoday, 
writing the opinion of the court, after giving the definition of 
the word “ immediate ” as defined by the lexicographers: “If 
the contract is to be thus literally construed, compliance by 
the beneficiary would seldom be possible. But courts, looking 
at the substance of contracts and statutes have, during the 
last two centuries, repeatedly declared that ‘ the word “ imme- 
diately,” although in strictness it excludes ‘all mean times, yet, 
to make good the deeds and intents of parties, it shall be con- 
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strued such convenient time as is reasonably requisite for do- 
ing the thing’;” citing a large number of decisions in support 
of the rule. To the same effect is McFarland vs. Association 
(Mo. Sup.), 27 S. W., 436. It is there said (page 439): “So, 
though the time in which the notice shall be given is fixed 
under the contract, if the circumstances of the accident are 
such as to make it impossible to comply with the condition, 
giving the notice within a reasonable time after it becomes 
possible has been held sufficient.” 

More directly in point is the case of Trippe vs. Society (N. 
Y. App., 35 N. E., 316), where the policy provided, as in the case 
at bar, that notice of any accident, with full particulars of the 
accident and injury, should be given in ten days, or the policy 
would be forfeited. It is held that the time for giving the 
notice did not begin to run until the fact of the death of the 
insured and the circumstances under which it occurred had 
been ascertained. Says the court: “The condition upon 
which the defense is based was to operate upon the contract 
of insurance only subsequent to the fact of a loss. It must, 
therefore, receive a liberal and reasonable construction in 
favor of the beneficiaries. * * * The provision requires 
not only notice of the death, but ‘ full particulars of the acci- 
dent and injury.’ It is quite conceivable that in many cases of 
death by accident the fact cannot be, and is not, known until 
days, or even weeks, after it has occurred. Such conditions in 
a policy of insurance must be considered as inserted for some 
reasonable and practical purpose, and not with a view of de- 
feating a recovery in case of loss by requiring the parties in- 
terested to do something manifestly impossible. * * * 
The parties having contracted that the notice of death should 
be accompanied by full particulars of the manner in which it 
occurred, and the attendant circumstances, they evidently in- 
tended that it should be given only when the fact and manner 
of death became known to the parties who were required to 
act. The fair and reasonable construction of this condition, 
therefore, is that the ten days within which the notice is to be 
given did not begin to run from the date of the accident or the 
disappearance of the insured, but from the time when the body 
was found, and the important fact of death, with the circum- 
stances and particulars under which it occurred, ascertained.” 
In Insurance Co. vs. Boykin (12 Wall., 433-436, 20 L. Ed., 442) 
Mr. Justice Miller, who delivered the opinion of the court, ex- 
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pressed its views as to such a condition in an insurance policy 
in the following terse language: “ Based on the facts of the 
case, the defendants at the trial asked instructions, the sub- 
stance of which is condensed in the proposition that they had 
a right to proof of loss by an intelligent being, and if plaintiff 
was insane, no such proof had been given, and if he were sane 
then his affidavit showed such fraud as should defeat recovery. 
The last of these propositions is not denied, but was not asked 
as an independent instruction. But the first is too repugnant 
to justice and humanity to merit serious consideration. There 
are two obvious answers to it: First, the affidavit, whether 
of an insane man or not, is sufficient in the information which 
it conveys of the time, the nature, and amount of the loss; 
second, if he was so insane as to be incapable of making an 
intelligent statement, this would, of itself, excuse that con- 
dition of the policy.” Delirium of the insured during the ten 
days in which notice was required to be given of an accident 
and injury resulting therefrom is held to be a sufficient excuse 
for noncompliance therewith in the case of Indemnity Co. vs. 
Fletcher, 5 Ohio Cir. Ct. R., 633. In that case the insurance 
company, it would seem, was content with the judgment ren- 
dered, and did not ask for a review of the lower court’s ruling 
on the question by the Supreme Court. The Supreme Court of 
Georgia, in the case of Society vs. Freeman (36 8S. E., 764), dis- 
tinctly recognizes the right of the assured to be excused from 
the performance of a condition requiring notice to be given in 
ten days after the date of the injury, when grounds exist which 
render it impossible to give the notice within the time re- 
quired by the terms of the policy. Says the author of the 
opinion: “So, granting that it was impossible for the insured 
to use his eyes at all during the ten days, we do not think this 
fact would be sufficient to excuse a noncompliance with the 
condition as to giving the notice during that period of time. 
The evidence was not sufficient to support a finding that it was 
impossible for the plaintiff to give the notice to the society 
within ten days from the date of his injury.” As bearing upon 
the same question, we also cite Insurance Co. vs. Gerisch (Ill. 
Sup.), 45 N. E., 563; Hoffman vs. Indemnity Co., 56 Mo. App., 
301; Association vs. Earl, 16 C. C. A., 596; 2 Biddle, Ins., 
§§ 985, 986. 

From the foregoing, the conclusion is, we think, fairly de- 


ducible that in construing conditions in a policy of insurance 
VoL. XXXI.—13. 
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with respect to the giving notice of the happening of the 
event, and the particulars thereof, and preliminary proofs, to 
be complied with subsequent to the event resulting in loss or 
injury, and for which indemnity is claimed, a more liberal con- 
struction in favor of the beneficiary should be given than when 
the conditions are to be complied with prior to the happening 
of such event, and for the purpose of continuing the policy in 
force and effect; that such provisions as to the time in which 
the notice is required to be given or proofs furnished are not 
necessarily and in every instance to be literally complied with, 
in order to prevent a forfeiture of the policy, or entitle a party 
to recover for a loss or injury resulting from the happening of 
the event for which indemnity is claimed; that a reasonable 
and natural construction should be given such provisions, in 
order to carry out the evident intention and manifest purpose 
of the parties to the contract, and the object to be accom- 
plished thereby; that when a time is fixed in a policy of acci- 
dent insurance for the giving of notice of an accident and in- 
jury resulting therefrom for which indemnity is claimed with 
the particulars thereof, which is reasonable in its character, 
this will be regarded as‘a condition precedent to be complied 
with before recovery can be had, but when, because of circum- 
stances and conditions surrounding the transaction, obstacles 
or causes exist preventing and rendering impossible the per- 
formance of the act within the time stipulated, the act may be 
performed thereafter, and the ‘beneficiary will be excused for 
the failure, if done within a reasonable time, or within the 
time stipulated after the obstacle or cause preventing prior 
compliance ceases to exist; the question of the sufficiency of 
the excuse offered and the reasonableness of the time in which 
the act is performed to be determined according to the nature 
and circumstances of each individual case; the beneficiary in 
all cases being required to act with due diligence, and without 
laches on his part. 

It is, however, urged that, conceding the plaintiff did not 
forfeit his rights under his policy because he failed to give the 
notice required within the ten-days’ stipulated time after the 
accident happened, resulting in the injury and loss of time for 
which the action is prosecuted, the delay in giving the notice 
for the time elapsing until given was unreasonable and un- 
necessary, and the evidence is insufficient to excuse him from 
not giving the notice sooner, and is insufficient to support the 
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finding of the jury in his favor in respect thereto. A careful 
reading of the testimony leads to the conclusion that ‘the evi- 
dence pertinent to the question of giving notice is sufficient 
to sustain the jury’s finding. The reply heretofore quoted 
clearly states the reason for not giving earlier notice, and 
receives, we think, substantial support by the evidence intro- 
duced as shown by the record. The trial court instructed the 
jury that it was necessary for the plaintiff, in order to entitle 
to recover, to show by a fair preponderance of the evidence 
that, by reason of his deranged and disordered condition of 
mind he was prevented from giving the notice in the time re- 
quired by the condition of the policy, and that if the plaintiff 
had lucid intervals, so that he might have advised his family 
of his policy of insurance, and had notice given to the defend- 
ant more than ten days prior to November 29, 1895, then he 
could not recover. The instructions were very fair, and as 
favorable to the defendant as it could reasonably ask. The 
evidence discloses that the injury was occasioned by plaintiff 
falling from a windmill tower, producing concussion of the 
brain, from which he was utterly unconscious for about sixteen 
hours, and thereafter his mind appeared deranged and crazed 
for some three or four months. At times he was somewhat 
rational. He had lucid intervals, in the sense that ‘he could 
recognize the members of his family and immediate friends; 
could come and go to and from his house. But that he had 
not regained the possession and use of his mental faculties in 
their normal state during the time intervening between the 
accident and the time notice was given is entirely manifest 
from the evidence, and that he did not, in fact, recover from 
his mental derangement until long subsequent to the time is 
equally apparent. He was, because of his mental condition, 
incapacitated from attending to his ordinary affairs of life. 
He was wild and visionary, trying to run away, and imagined 
that he was preparing to go to another State. His mind, dur- 
ing all that period, was deranged and disordered, and at times 
he became violently insane. His wife knew nothing of the 
policy. She was opposed to his carrying such insurance, and, 
from the litigation following, her confidence in its wisdom and 
prudence is probably not strengthened. She discovered 
among his papers correspondence indicating that he carried 
accident insurance, and when she asked him if he held such a 
policy he answered in the negative. She, however, discovered 
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the policy, and sent the required notice in his name. The 
verdict of the jury was proper, and the evidence sufficient, in 
our opinion, to excuse the plaintiff from earlier notifying the 
defendant of the accident and the injury following, with the 
particulars and other information called for by the terms of 
the provision quoted. The justness of the judgment and the 
regularity of the proceedings are fully established by the 
record. 

The judgment should be, and, therefore, .s, in all respects af- 
firmed. 


SUPREME COURT OF NEBRASKA. 


JOHNSTON 
v8. 


PHELPS COUNTY MUT. INS. CO.* 


A provision in the policy of a mutual fire insurance company that, if the mem- 
_ ber holding the policy ‘‘ fails to pay any assessment * * * atthetime 
specified in the notice sent him by the secretary,” it shall become void, is 
within the purview of the rules as to waiver of forfeitures, and will be 
waived by acts of the company inconsistent with an intention to rely 
thereon. 

A further provision that, if the policyholder afterward pay the amount due 
from him, the policy ‘‘shall be holding from the date of the receipt of 
said amount,” will prevent receipt of the amonnt of a delinquent assess- 
ment from operating as a waiver of forfeiture under the prior provision, if 
at the time of the receipt of such assessment any of the insured property 
remains in existence to which the revived insurance may attach. 

Whether, if the delinquent assessment was levied prior to loss and to meet 
losses accruing prior thereto, receipt of the amount thereof subsequently 
with knowledge of the loss will constitute a waiver of the forfeiture, 
queere. 

But where all the property covered by the policy is destroyed by fire while 
the policyholder is delinquent, so that nothing remains to which renewal 
of the insurance might attach, receipt of the amount of subsequent as- 
sessments, levied after the loss, in addition to the assessment levied prior 
to and delinquent at the time of the loss, with knowledge of the facts, is 
inconsistent with reliance upon the forfeiture. and is a waiver thereof. 
Association vs. Burr (62 N. W., 466, 44 Neb., 256) distinguished. 


Error to District Court, Phelps County. 


Ruea Bros. & Manart, for Plaintiff in Error. 
Srewart & Muneer, for Defendant in Error. 
*Decision rendered, Nov. 20, 1901. Syllabus by the Court. 
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The plaintiff became a member of the defendant, a mutual 
fire insurance company, and received a policy covering his 
barn and granary, and the wagons, buggies, harness, farm im- 
plements, and machinery, ‘hay and grain therein. In Decem- 
ber, 1896, all of this property was destroyed by fire. At that 
time he was delinquent in payment of an assessment levied 
long prior for the purpose of meeting prior losses. The policy 
contained these provisions :— 


If the member who holds this policy fails to pay any as- 
sessment * * * at the time specified in the notice sent 
him by the secretary, this policy shall become null and void; 
but, if he afterward pay the amount due from ‘him, this 
policy shall be holding from the date of the receipt of said 
amount then due. The company, however, will not be held 
liable during the time that this policy was made void by 
such delingency. 


In order to avoid said provisions of the policy, which were 
pleaded and relied upon by defendant, the plaintiff pleaded 
and testified that after the loss, and with knowledge thereof, 
the defendant received the amount of said delinquent assess- 
ment, and also two subsequent assessments, levied after the 
loss. He pleaded further, and now insists, that the delinquent 
assessment was irregular, and of no validity, and that proper 
notice thereof was not given. The court directed a verdict 
for the defendant, and error is prosecuted from such ruling. 

We need not consider the validity of the assessment, nor 
the sufficiency of the notice thereof, in view of the opinion 
which we entertain as to the claim of waiver. It is true that 
the provisions of the policy quoted do not’stipulate for a com- 
plete forfeiture of the policyholder’s membership in case of 
delinquency, but only for a suspension of the right of indem- 
nity during the priod of such delinquency. Nevertheless, 
such suspension is a penalty attached to failure to pay any 
assessment at the time specified in the notice sent out by the 
secretary, and would seem to be within the purview of the 
well-established rules as to waiver of forfeitures. A like 
stipulation in the policy of a stock company was considered 
in Insurance Co. vs. Bachelder (32 Neb., 490), and it was there 
held that such stipulation might be waived. The same con- 
clusion has been reached elsewhere as to mutual companies: 
Insurance Co. vs. Bowen, 40 Mich., 149; Insurance Co. vs. Lig- 
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gett, 16 Ind. App., 598, 45 N. E., 1062. Hence we have next to 
consider whether the acts of the company pleaded and testi- 
fied to by plaintiff amount to waiver of said provisions of the 
policy. The general principle with respect to which such 
questions must be determined is that acts inconsistent with 
an intention to rely upon the forfeiture or recognition of the 
continued validity of the policy notwithstanding and with 
knowledge of facts entailing the forfeiture, will be held a 
waiver. Neither a new agreement nor the elements of an es- 
toppel are required: Insurance Co. vs. Kuhlman, 58 Neb., 488; 
Modern Woodmen vs. Lane (Neb.), 86 N. W., 948. Applying this 
principle, a solution in entire harmony with the case cited by 
counsel for the respective parties may be reached readily. It 
is claimed by counsel for:the defendant that receipt of the 
amount of the delinquent and subsequent assessments did not 
operate as a waiver, but merely reinstated the plaintiff in his 
membership, and revived his insurance from the date of pay- 
ment. In view of the provision already quoted from the 
policy to the effect that, if the policyholder afterward pay the 
amount due from him, the policy “ shall be holding from the 
date of the receipt of said amount,” this position would be 
well taken if any of the insured property remained in exist- 
ence at such date to which the revived insurance might at- 
tach. In such case, receipt of the delinquent assessment and 
of subsequent assessments by the company would be consist- 
ent with an intention to give insured the benefit of such provi- 
sion as to reattachment of the insurance, and would be incon- 
sistent in no way with intention to rely on the provision as to 
suspension of the insurance during delinquency. Under such 
circumstances there would be no waiver: Association vs. 
Burr, 44 Neb., 256; Beeman vs. Association, 104 Iowa, 83. It 
may be true, also, that where the delinquent assessment was 
levied prior to the loss, and to meet losses accruing prior 
thereto, receipt of the amount thereof subsequently with 
knowledge of the facts would not constitute a waiver of the 
forfeiture. The assessment was made at a time when the 
member was in full standing, to meet losses incurred at a 
time when he was fully protected, and hence may be said 
fairly to have been earned prior to the forfeiture. Hence re- 
ceipt of the amount thereof is not necessarily inconsistent 
with an intention to rely upon the forfeiture: Insurance Co. 
vs. Hull, 77 Md., 498. But see Insurance Co. vs. Lansing, 15 
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Neb., 494; Insurance Co. vs. Bowen, 40 Mich., 149. The case 
at bar is to be distinguished from both of the classes of cases 
just considered. In the first place, according to the plaintiff’s 
testimony, the property, the subject of insurance, was entirely 
destroyed, and nothing remained to which a renewal of the 
insurance from the date of payment might attach. In conse- 
quence, When the company accepted payment of the several 
assessments, with knowledge of the loss, after forfeiture, it 
could not claim to do so in the understanding that the policy 
was to reattach and continue in force. This condition of fact 
at once differentiates the case at bar from Association vs. 
Burr, supra, and the case of accident and mutual benefit in- 
surance cited by counsel. When a man has suffered an acci- 
dent pending forfeiture, he is not thereby cut off from the 
danger of other accidents, and there is still a subject of insur- 
ance. But in fire insurance a risk could only reattach in case 
something were left after the first fire, upon which the insur- 
ance could operate. In such case collection of subsequent 
assessments is clearly inconsistent with reliance upon the for- 
feiture, and could only be construed as a recognition of the 
continued validity of the insurance: Insurance Co. vs. Lig- 
gett, 16 Ind, App., 598; Insurance Co. vs. Bowen, 40 Mich., 149. 
We do not think the case of Insurance Co. vs. Cochran (88 Pa., 
230) makes for a contrary conclusion. In that case there was 
no payment of subsequent assesssments nor other circum- 
stances that might be held a waiver, and the court passed only 
upon the general effect of the provision in question. Further, 
it must be noted the case at bar differs from those in which 
the assessment received was one levied prior to loss to meet 
losses incurred prior thereto, in that the defendant took also 
the amount of two subsequent assessments. The forfeiture 
is conditioned upon failure to pay assessments due at and 
prior to the loss, not every assessment that may be levied 
during the term of the policy. After loss the relation be- 
tween insurer and insured becomes one of debtor and creditor, 
not subject to this forfeiture clause in the policy, and, in con- 
sequence, no forfeiture arises from nonpayment of an assess- 
ment falling due after loss: Seyk vs. Insurance Co., 74 Wis., 
67. As plaintiff was not bound to pay these assessments in 
case his insurance was forfeited, and as they could not have 
been paid for the purpose of causing the insurance to reattach 
to the property, nor received with that understanding, all 
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having been destroyed, receipt of such subsequent assess- 
ments is obviously inconsistent with reliance upon the forfeit- 
ure, and must be held a waiver. 

It follows that the court erred in directing a verdict for de- 
fendant, and we therefore recommend that the judgment be 
reversed and the cause remanded for a new trial. 

Oldham and Sedgwick, CC., concur. 


Per Curtam. 
For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is reversed, and the cause re- 
manded for a new trial. 


SUPREME COURT OF SOUTH CAROLINA. 


RIGGS 
v8. 


HOME MUT. FIRE PROTECTION ASS’N 
oF SOUTH CAROLINA* 


Rule construed regarding demurrer. A claimant accepted on two policies 
aggregating $2,000, the sum of $1,000 in full satisfaction and surrendered 
the policies. 


Held, That he cannot sue for the balance without tendering back the amount 
already paid, though he alleges that he was induced to accept the pay- 
ment through fraudulent representations of the agent. ' 


The doctrine that part payment of amount due under a matured contract 
does not operate as a satisfaction of the whole, does not apply to an un- 
liquidated insurance policy. : 


Betuincer & Beare, for Appellant. 
Mower & Bynum, for Respondent. 
McIver, C. J. 

This is an appeal from an order sustaining a demurrer to 
the complaint, based upon the ground that it does not state 
facts sufficient to constitute a cause of action. The “ case’ 
contains the following statement: “A demurrer was inter- 
posed as set out in the ‘ case,’ and duly served on plaintiff’s at- 
torneys, who returned the same the next day, with the follow- 
ing indorsement: ‘Returned because demurrer does not 
state wherein the complaint is insufficient,’ signed by plain- 
tiff’s attorneys.” The case was heard by his honor, Judge 
* Decision rendered, Aug. 22, 1901, 
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Watts, on the 23d day of May, 1900, “at which time the three 
grounds of demurrer were presented in written form.” The 
judge ruled that the demurrer was in proper form, and he made 
an order sustaining the demurrer, from which plaintiff appeals 
on the several grounds set out in the record. For a proper 
understanding of the questions presented by this appeal, 
copies of the following papers as set out in the record should 
be incorporated by the reporter in his report of the case; to 
wit, the complaint, the demurrer, the order of the circuit 
judge, and the exceptions thereto. 

The first exception raises a question of practice which will 
first be disposed of. Prior to the comparatively recent 
amendment to rule 18 (83 S. E., viii.) of the Circuit Court, it 
was not necessary to make any statement in writing when a 
demurrer was interposed to a complaint upon the ground that 
the facts stated therein were not sufficient to constitute a 
cause of action, and the effect of that amendment was simply 
to require the demurrant to state, in writing, “ wherein the 
pleading objected to is insufficient;” but the rule, as amended, 
does not state, in express terms, when this must be done, 
though the language used necessarily implies that it may be 
done at the hearing below,—* the grounds upon which said 
motion is made must be reduced to writing by the counsel sub- 
mitting the same, or taken down by the stenographer under 
the direction of the court.” This language shows clearly that, 
if the grounds are reduced to writing at the hearing, either by 
the counsel or the stenographer, that will be sufficient; and 
this, as we understand, has been the uniform practice ever 
since the rule was amended. This is what was done in the 
present case, as is shown by the fact that the grounds are in- 
corporated in the order from which this appeal was taken. 
And as the object of the amendment was to make it appear to 
this court what points were considered and passed upon by 
the court below, we think that the requirements have been 
fully met in this case. The first exception is, therefore, over- 
ruled. 

The other exceptions need not be considered seriatim, as 
they substantially raise the single question whether a person 
holding two policies of insurance, such as those described in 
the complaint, amounting in the aggregate to the sum of 
$2,000, can, after receiving the sum of $1,000 in satisfaction of 
the full amount, and delivering up to the agent of the insur- 
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ance company the said policies of insurance to be canceled, in 
pursuance of an agreement to that effect, maintain an action 
upon the said policies, without first paying back or tendering 
to the insurance company the amount so received by him 
under said agreement, even though he alleges that he was in- 
duced to enter into such agreement and to carry out its terms 
by the fraud and false representations of the agent of the in- 
surance company. This question has been conclusively deter- 
mined adversely to the view contended for by appellant by the 
decision of this court in the recent case of Levister vs. Railway 
Co. (56 8. C., 508, 35 8. E., 207), where this court held that one 
who has sustained injuries by the alleged negligence of a 
railway company, and for a valuable consideration, has re- 
leased the company from all liability therefor, cannot main- 
tain an action for damages sustained without first returning, 
or offering to return, the consideration so received, even 
though he alleges that such release was obtained by fraud. 
It is true,‘as contended for by counsel for appellant, that in 
the case cited the action was ex delicto, while here it is ex con- 
tractu; but it is an entire mistake to suppose that this court 
either said or implied that the rule here laid down applied 
only to cases of tort, and not to cases ex contractu. On the 
contrary, this court, after laying down the fundamental prin- 
ciple based upon the plainest principles of justice and fair 
dealing,—that it would be fraud to allow a person, after exe- 
cuting a release of all claims against another in consideration 
of a sum of money paid to him, to repudiate the obligations 
which he assumed by executing the release, and at the same 
time retain the benefits which he received by executing the 
release,—and after stating that the authorities elsewhere are 
in conflict, proceeds to cite our own case of McCorkle vs. Doby 
(1 Strob., 396, 47 Am. Dee., 560), which was an action ex con- 
tractu, and not an action ex delicto, and to quote therefrom 
as follows: “It is generally affirmed, as a rule, that fraud 
avoids all contracts; but it would be more correct to say 
fraud makes all contracts voidable, for it is at the option of 
the party to be affected by the fraud whether or not he will 
treat the contract as void and rescind it. The right to re- 
scind, however, is subject to this restriction: that if, after the 
discovery of the fraud, one party still avails himself of the 
benefit of the contract, or permits the other to proceed with 
the execution of it, he will thereby be held to have waived the 
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tort and affirmed the contract,”—citing the case of Campbell 
vs. Fleming (1 Adol. & E., 40), which was a case ex contractu. 
It is quite clear, therefore, that.there is no foundation what- 
ever for the assumption that this court, in Levister’s Case, 
recognized any such distinction as that contended for by 
counsel for appellant, but that, on the contrary, the decision 
in that case was based upon a fundamental principle founded 
in the plainest principles of justice, and alike applicable to 
cases ex contractu as well as cases ex delicto. 

Some of the exceptions make the point that under the old 
rule, established as far back as Lord Coke’s time, in Pinnel’s 
Case (5 Coke, 117), the payment of a less sum than the whole 
amount due, at maturity or afterwards, cannot be a satisfac- 
tion of the debt. That rule has been the subject of much com- 
ment, and dissatisfaction with it has been expressed by 
several judges. But in this State it has been expressly recog- 
nized in several cases (Eve vs. Mosely, 2 Strob., 203; Hope vs. 
Johnston, 11 Rich., 135, and others), and must still be recog- 
nized by us, if it is applicable to the present case, though in 
one of our cases (Bolt vs. Dawkins, 16 8. C., at page 214) it is 
spoken of as “an artificial rule, which has no foundation in 
reason, and ought not to be extended.” But this ancient rule 
has been modified in several respects, as may be seen by con- 
sulting the notes to the case of Cumber vs. Wane (1 Smith, 
Lead. Cas. marg., p. 357), and the note appended to the case of 
Hope vs. Johnston, supra, ‘by that accomplished reporter and 
learned lawyer, the late James 8S. G. Richardson. The modi- 
fication to which we desire to call special attention (if, indeed, 
it can be properly termed a modification) is that it is now well 
settled that it applies only to liquidated debts, and has no 
application to unliquidated claims; and this, it seems to us, 
is implied by the very terms of the rule, for, if the claim is un- 
liquidated, it cannot be known with any certainty what is the 
amount really due, whereas, if the claim has been liquidated by 
the agreement of the parties, there can be no dispute as to the 
amount really due at the time of the making of the contract. 
Thus, in the first volume of that valuable work now in the 
course of publication, Cyclopedia of Law and Procedure, at 
page 329, in an article prepared by that distinguished text 
writer, Judge Seymour TD. Thompson, it is said: “ Where a 
claim is unliquidated, or in dispute, payment and acceptance 
of a less sum than claimed, in satisfaction, operates as an ac- 
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cord and satisfaction, as the rule that the receiving of a part 
of the debt due under an agreement that the same shall be in 
full satisfaction is no bar to an action to recover the ‘balance 
does not apply where the plaintiff’s claim is disputed or un- 
liquidated,”—citing a number of cases, among which is Baird 
vs. U. S. (96 U. S., 430), in which the late Chief Justice Waite, 
in delivering the opinion of the court, says: “ It is, no doubt, 
true that the payment by a debtor of a part of his liquidated 
debt is not a satisfaction of the whole, unless made and ac- 
cepted upon some new consideration; but it is equally true 
that, where the debt is unliquidated, and the amount is uncer- 
tain, this rule does not apply. In such cases the question is 
whether the payment was, in fact, made and accepted in satis- 
faction.” So that the only remaining inquiry is whether the 
plaintiff’s claim was liquidated or unliquidated. If it was the 
latter, as we think it was,—then the plaintiff cannot invoke 
the rule first considered; for, as we have seen, it does not 
apply to such a case. The precise nature of the policies sued 
upon does not appear, as copies of the policies are not set out 
as exhibits to the complaint, as is usually done, for the obvi- 
ous reason that he alleges in his complaint that upon the pay- 
ment of the sum of $1,000, which he agreed to receive in full 
satisfaction of his claim, he delivered up the said policies of 
insurance to the agent of the insurance company to be can- 
celed, and it is but reasonable to assume that they were can- 
celed. We can only determine, therefore, whether these 
policies were “ open policies,” which are most commonly used, 
or “ valued policies,” by an inspection of the terms in which 
they are described in the complaint; and we do not find there 
a single allegation which would impart to these policies the 
character of valued policies, but, on the contrary, they appear 
to have been open policies, such as are ordinarily in use. For 
the difference between these two kinds of policies, see 13 Am. 
& Eng. Enc. Law (2d Ed.), at page 102 et seq. It is there said 
that by an “open” policy “the amount of liability is left 
‘open,’ to be determined according to the actual loss, either 
by agreement of the parties, or upon proof in compliance with 
its terms, or with the rules of evidence.” Whereas “a ‘ val- 
ued’ policy is one in which the amount payable in case of 
loss is fixed by the terms of the policy itself, as where prop- 
erty is insured, valued at, or ‘worth’ a specified amount.” 
And on the next page, in speaking of the “test of valued 
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policy,” it is said: ‘ While the words ‘ valued at,’ etc., are 
generally used in such a policy, any language disclosing the 
intent of the parties that proof shall be required of the value 
of the property in, case of loss is sufficient to constitute a 
valued policy.” Now, the allegations of the complaint, so far 
from showing that these policies contain any such language, 
rather implies the contrary; for it is alleged in the sixth 
paragraph of the complaint that the plaintiff gave to the de- 
fendant “due notice and proof of the fire and loss,” as re- 
quired by said policies. It is clear, therefore, that the allega- 
tions of the complaint fail to show that these policies were 
“valued” policies, or were anything more than the usual 
“open” policies. It follows, therefore, that the claim of the 
plaintiff, as shown by his complaint, was nothing more than 
an unliquidated claim, the amount of which had never been 
adjusted or ascertained either by the agreement of the parties 
or otherwise; and hence the ancient rule, derived from Pin- 
nel’s Case, has no application to this case. While, therefore, 
the allegations of the complaint may be sufficient to show 
that the plaintiff once had a good cause of action against the 
defendant, yet, as it shows, also, that such claim has been 
fully satisfied and discharged, by agreement between the 
parties, just about two years before this action was com- 
menced, there was no error in sustaining the demurrer. The 
judgment of this court is that the order and judgment of the 
Circuit Court be affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


« 


MorteaGe.—Purcuase aT FORECLOSURE. 


In the case of Deming Investment Co. vs. Dickerman, de- 
cided by the Supreme Court of Kansas, December 7, 1901, the 
following syllabus was furnished by the court:— 


When a purchaser at foreclosure sale, subject to redemp- 
tion, procures and pays for insurance upon the property to 
which ‘he holds a certiticate of purchase, the contract of in- 
demnity so procured is a personal contract between the pur- 
chaser and the insurance company, which does not inure to 
the benefit of the person entitled to redeem; and, upon re- 


demption being made, the purchaser is not required to 
account to the redemptioner for the amount of money re- 
ceived from the insurance company upon the property, the 
building upon the property having been totally destroyed by 
fire during the period of redemption. 


CHANGE OF BENEFICIARY. 

In the case of Hill vs. Groesbeck, decided by the Supreme 
Court of Colorado, December 24, 1901, it was held that the 
beneficiary named in the policy of a mutual benefit association 
had the same vested interest as in an ordinary life policy, un- 
less the right to change the beneficiary is given by the con- 
tract or by-laws or constitution of the society. Where the 
surrender of the policy was required by its terms in order to 
effect such change, and the original beneficiary refused to sur- 
render the instrument, and the member did what lay in his 
power to make the change, and there was satisfactory evi- 
dence that the original beneficiary had received it as a gift 
inter vivos under an antenuptial agreement, a donee claiming 
title by virtue of the attempted change of beneficiary cannot 
prevail. 
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InsuraBLE IntTEREST.-—T1TLeE. 

In the case of American Centra! Ins. Co. vs. Donlon, decided 
by the Court of Appeals of Colorado, May 18, 1901, it was held 
that where a party purchased under a quit-claim deed a lot and 
building from one in possession who had erected the building, 
knowing that the actual title was in another, but believing 
that he had thus acquired title to the building, and that he 
was the owner of a building which he subsequently erected, 
and the agent was informed of these facts at the time of insur- 
ing, and the insured continued for a year or more to use the 
building as his own, it was held that he had an insurable in- 
terest which would sustain the policy on the principle that he 
would suffer loss through the destruction of the buildings, and 
that the knowledge of the agent was a waiver of the policy 
provision that he should be owner in fee of the ground. 


NoNPAYMENT OF ASSESSMENT. 


In the case of Hill vs. Farmers’ Mutual Ins. Co., decided 
by the Supreme Court of Michigan, December 21, 1901, the 
charter of the company provided that a default of thirty days 
in the payment of assessments by a member should suspend 
his insurance, and that no claim should be sustained until his 
assessments were paid. It was held that a member could not 
recover for a loss upon the subsequent payment of an assess- 
ment nearly a year after default, and the silence of the com- 
pany was not a waiver of the default. 


Evipence or Torat Loss. 


In the case of Poppitz vs. German Ins. Co. of Freeport it 
was held by the Supreme Court of Minnesota, in a decision 
rendered December 27, 1901, that where witnesses for the 
company testified that the walls left standing after a fire were 
in good condition for rebuilding, and could have been utilized 
for the purpose, it was error to take the case from the jury 
and hold as a matter of law that there had been a total loss 
under the statute of that State. 


Norice anD Proors or Loss. 
In the case of Robinson vs. Palatine Ins. Co., Ltd., decided 
by the Supreme Court of New Mexico, October 2, 1901, the fol- 
lowing syllabus was furnished by the court :— 
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A substantial compliance with the terms of a fire insur- 
ance policy as to notice and proof of loss is all that is re- 
quired, and when notice of the loss is given, even if it is not 
sworn to, and an adjuster is sent to investigate the loss, 
unless a verification or further information is demanded, the 
objection that the notice of loss is not verified is waived. 

A judgment will not be reversed where the evidence as 
to the value of the property destroyed by fire is conflicting, 
unless it clearly appears from the evidence that the judg- 
ment is for a sum in excess of that shown by the evidence. 
This court will not pass on the weight of the evidence, as 
that duty devolves upon the jury. 

The right to submit questions of fact to be answered by 
the jury at the same time they return their general verdict 
is given by statute in this territory, but as to what the ques- 
tions may be rests in the sound discretion of the court, and 
the court is not required to submit improper questions to 
the jury because one of the parties to the cause requests it. 
If the court submits questions to the jury, it can withdraw 
them, if it sees fit, from their consideration; and if the jury 
return a general verdict ignoring the questions, and the 
judge accepts the verdict as returned and discharges the 
jury, it is the same as though the court ‘had refused to sub- 
mit them in the first instance. 
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SUPREME COURT OF WISCONSIN. 
BEYER 
ST. PAUL FIRE & MARINE INS. CO.* 


False swearing must be willful to avoid a policy. Where the cost of articles 
is required to be inserted in the proofs of loss, the insertion of the original 
cost of a second-hand article is not evidence of willful fraud on the part 
of an illiterate insured. 


Where such insured gave inconsistent evidence through alleged failure to un- 
derstand and through mistake, the question of fraud was for the jury. 


Where wagons had been included in an inventory, before the fire, of articles 
in a building not burned, it did not prevent their inclusion among the ar- 
ticles in a building not actually burned, where it was proved that they 
were in such building. 


Appeal from Circuit Court, Oconto County. 


Statement of facts by Dopaz, J. 

This was an action by plaintiff, as assignee, to recover a 
substantially total loss on two fire insurance policies assigned 
to him, respectively, by Louis Belongia and his wife, Dina 
Belongia, upon the second of which only are questions raised 
on this appeal. Mrs. Belongia is shown to have held title, 
substantially, to the entire family property. She leased a 
farm and operated it, her husband aiding to some extent, but 
being largely engaged in his own business as a lumberman 
and cruiser. She appears to have been the financial head of 
the household, and to have customarily bought all things 
needed therefor. Her policy here involved was a standard 
policy in the sum of $1,595, covering the following items :— 

(1) $200 on household furniture, including beds and bed- 
ding, and sewing machine, while contained in dwelling 
house; (2) $150 on wearing apparel while contained in said 
dwelling; (8) $50 on family provisions while contained in 
said dwelling; (4) $200 on camp equipage in dwelling and 
warehouse; (5) $200 on hay in barns or in stacks within five 
hundred feet of buildings; (6) $150 on farming implements 
while in barns and sheds, not including threshing machine 
and power; (7) $165 on wagons, sleighs, and harnesses 
while in barns and sheds; (8) $300 on grain in buildings or 


in stacks on farm; (9) $180 on two binders and one mower 
in barn. ‘ 





* Decision rendered, Nov. 29, 1901. 
Vou. XXXI.—14. 
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The fire occurred April 14, 1899, and the destruction of the 
personal property was, with few exceptions, complete. The 
plaintiff, at the employment of Mrs. Belongia, made out proofs 
of loss. Attached to each were lists of property substantially 
copied from an inventory made by her, with the aid of her 
daughter and husband, during the year preceding the fire, and 
extending up to a time variously fixed at from six weeks to 
one or two weeks before the fire. This list was handed over 
to Mr. Beyer, and incorporated in the proofs, and sworn to by 
the insured. The defense principally relied on was that in 
making such proofs the insured “ fraudulently swore falsely 
touching the amount, quality, value and ownership” of the 
personal property mentioned. A special verdict was taken, 
in which the jury, in response to different questions, found 
that Dina Belongia did not “ knowingly swear falsely ” either 
as to her ownership, as to the quantity, nor as to the value of 
the insured property, and found the values of the property de- 
stroyed under the several policy classifications, as follows 
(numbers correspond with those of classification above): No. 
1, $563.97; No. 2, $261.12; No. 3, $1389; No. 4, $100; No. 5, 
$175; No. 6, $82.20; No. 7, $195; No. 8, $800; No. 9, $125. 
Whereupon judgment was rendered for the amount so found, 
not exceeding the amounts limited in the policy, amounting 
to $1,122.20 on Mrs. Belongia’s policy, and $300 upon Louis 
Belongia’s policy, not here in controversy. Defendant, before 
judgment, moved to set aside each of the answers of the jury 
negativing false swearing, as also certain answers finding 
values of property destroyed, and for an order directing judg- 
ment for the defendant, and, in case of denial of such motion, 
that the special verdict be set aside and a new trial ordered. 
These motions were denied and judgment entered for the 
plaintiff, from which the defendant appeals. 


Greenk, Farrcuttp, Norta & Parker, for Appellant. 
D. G. Crasson, for Respondent 


Doner, J. (after stating the facts). 
The burden of argument in this case was devoted to the 
question of fact whether any evidence supported the findings 
that plaintiff did not knowingly swear falsely either as to her 
ownership, as to the quantity, or as to the value of the insured 
property. This question was raised on the trial by a motion 
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after verdict to substitute affirmative for negative answers to 
the first, second and third interrogatories of the special ver- 
dict, and by a motion for new trial. The rule of this court is 
absolutely settled that, if there is any credible evidence which 
to a reasonable mind can support an inference in favor of a 
party, the question is for the jury, and the court cannot as- 
sume to answer it, either upon motion for nonsuit or direction 
of verdict, or by substituting other answers after the verdict 
is returned. At that stage the court has nothing to do with 
the question of preponderance of fairly conflicting evidence: 
Lewis vs. Prien, 98 Wis., 87; Clifford vs. Railway Co., 105 
Wis., 618; Nicoud vs. Wagner, 106 Wis., 67. Upon motion to 
set aside a verdict and grant a new trial, the trial court enters 
a field of discretion in which he may consider whether there 
is such overwhelming preponderance of evidence against the 
verdict that it ought not to stand. While this discretion must 
be exercised judicially, and may be so clearly abused as to 
warrant reversal by this court, that will be done only in most 
extreme cases, of which but few have ever arisen. The su- 
perior opportunity of the trial court to understand the mean- 
ing of witnesses must always give to his decision on such a 
motion great weight: Jones vs. Railway Co., 49 Wis., 352; 
Clifford vs. Railway Co., supra; Nicoud vs. Wagner, supra. 
There are many cases (among them, Wunderlich vs. Insurance 
Co., 104 Wis., 382, cited by appellant) where we have held that 
human testimony may be so in conflict with conceded and 
established physical facts as to be incredible, for the reason 
that its truth is morally impossible, or so improbable in the 
course of nature as to approximate impossibility: Flaherty 
vs. Harrison, 98 Wis., 559, 563. Illustrations are: Testimony 
of a plaintiff that he looked, and did not see a railway train 
which was conceded to be in plain sight (Groesbeck vs. Railway 
Co., 93 Wis., 505; Lenz vs. Whitcomb, 96 Wis., 310); or testi- 
mony that plaintiff had at the time of collision driven past a 
preceding team, when, concededly, his vehicle was found be- 
hind it after the collision: Cawley vs. Railway Co., 101 Wis., 
145, 150. 


The statements made in respondent’s proofs of loss are as- 
sailed as constituting “ fraud or false swearing by the assured 
touching some matter relating to the insurance or the subject 
thereof,” which by the terms of the policy renders it void. 
This clause in the standard policy is highly penal. It is not 





212 Supreme Court of Wisconsin. [ March, 


at all aimed at merely protecting the insurer against the spe- 
cific effect of any fraud, but imposes upon the insured, as a 
penalty, forfeiture of the whole insurance, although the fraud 
night atfect some trifling portion of it. The penalty upon the 
assured bears no relation either to the benefit he secures, nor 
the injury which he imposes: Killen vs. Barnes, 106 Wis., 
546. Naturally and properly, therefore, more has been re- 
quired to constitute such fraud or false swearing as will avoid 
the policy than such as will justify rescission of a transaction 
thereby induced, or recovery of damages thereby occasioned. 
It is held by an unbroken line of decisions in this court that 
this penalty is not to fall unless the false swearing is know- 
ingly and willfully done. It is not enough that it occurs 
through mistake, carelessness, or inadvertence, or even in un- 
reasonable reliance on information derived from others: 
Parker vs. Insurance Co., 34 Wis., 368; Dogge vs. Insurance 
Co., 49 Wis., 501; Cayon vs. Insurance Co., 68 Wis., 510; 
Vergeront vs. Insurance Co., 86 Wis., 425; F. Dohmen Co. vs. 
Niagara Fire Ins. Co., 96 Wis., 38. In several of these cases 
it is apparently held that, in addition to the knowledge and 
purpose to falsify, there must be an intent to mislead the 
company, to induce it to act to its injury otherwise than it 
would if informed of the truth: Dogge vs. Insurance Co., 49 
Wis., 504: Cayon vs. Insurance Co., 68 Wis., 515; F. Dohmen 
Co. vs. Niagara Fire Ins. Co., 96 Wis., 55; Gettelman vs. As- 
surance Co., 97 Wis., 287, 248. Inasmuch, however, as this 
further quality was not held necessary by the trial court, and 
his action in that respect was favorable to appellant, we need 
not consider it now. Obviously, from these authorities, there 
is here no place for the doctrine that it is as much fraud to 
state as true that of which one is ignorant, as that which is 
known to be false. That doctrine is founded upon the idea 
that the one statement may be as misleading, and as injurious 
as the other to the opposite party, if he acts thereon: Lum- 
ber Co. vs. Mihills, 80 Wis., 540; Beetle vs. Anderson, 98 Wis., 
>: Hart vs. Moulton, 104 Wis., 349; Krause vs. Busacker, 105 
Wis., 350. In that class of cases, actual misleading of the op- 
posite party to his injury is essential; here it is not: F. 
Dohmen Co. vs. Niagara Fire Ins. Co., supra; Worachek vs. 
Insurance Co., 102 Wis., 88, 91. That severe rule has been 
adopted by this court as necessary to effectively protect those 
who innocently act in reliance upon statements of others, but 
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it is inconsistent with the policy of the law which gives to 
clauses denouncing penalties or forfeitures the strongest rea- 
sonable construction to prevent such results: Wakefield vs. 
{Insurance Co., 50 Wis., 532; Kircher vs. Insurance Co., 74 
Wis., 470; Commercial Bank of Milwaukee vs. Firemen’s Ins. 
Co., ST Wis., 297, 303; Reisz vs. Supreme Council, 103 Wis., 
427. 

Much of appellant’s brief and argument is addressed to the 
contention: that the insured now concedes that she has not 
positive knowledge, but only information from others, as to 
certain quantities and values which he asserts she assumed 
and purported to state positively as within her own knowl- 
edge. It has already been pointed out that a statement be- 
lieved to be true, though false in fact, is not necessarily know- 
ingly or willfully false, so as to bring down the penalty of 
forfeiture; but, apart from that consideration, we find no sup- 
port for counsel’s assertion that any statements were in the 
proofs of loss declared to be upon personal knowledge. The 
proofs were made on printed forms furnished by the company, 
and contain no declaration that the assured had personal 
knowledge as to the facts stated; merely that such facts ex- 
isted. The form itself evidently contemplates that the affi- 
ant may, and is expected to, therein declare as to acts of 
others, of which, of course, she can only have information. 
Again, those printed forms are expected to be used generally, 
and in very many cases the insured, who by the policy must 
make the proofs, cannot have personal knowledge of quanti- 
ties and values of personal property. The very requirement 
for specification of property after it is out of existence would 
imply that the aftiant is expected to state only as near as may 
be as to such property as stocks of merchandise, family cloth- 
ing and supplies, stocks of grain, and the like. The insured 
has a right to suppose the company’s requirements are con- 
sistent with the purpose of indemnity, and that proofs need 
not be,made with more of certainty than is ordinarily possible 
after a fire destroying the property. This view is confirmed 
by the policy itself, which only requires that the proofs shall 
give the knowledge and belief of the assured. Of course, as- 
sured might assume that the forms of proof supplied by the 
company were responsive to the policy, and that the informa- 
tion called for might, therefore, be given upon belief if she 
had not knowledge. In this connection, too, it may be well 
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to refer to a class of criticisms upon the schedules furnished by 
the assured because second-hand property is inserted therein 
with the full original cost set against it. The policy may 
fairly be understood to demand this, for it requires schedules 
to be made, in which shall be inserted “ the cost of each arti- 
cle.” Whether this refers to schedules to be attached to 
proofs is, perhaps, not entirely clear, but it certainly confuses 
the duty of assured, so that from obedience to it willful fraud 
eannot, as matter of law, be attributed to an illiterate 
farmer’s wife. 

In the light of the general views already suggested, we have 
examined the evidence with great care. Of course, a discus- 
sion thereof in detail in this opinion would be unjustifiable 
and serve no good purpose. The principal attacks upon the 
truth or sincerity of the proofs of loss, perhaps, may be brietly 
summarized, with some suggestion of considerations which 
have had weight with us. The falsity of the statements in 
those proofs with reference to the ownership of some portions 
of the property is predicated mainly upon inconsistent state- 
ments made by the insured in an examination evidently 
lengthy, involved and confusing, which was ‘held before the 
commencement of the suit, but after the making of the proofs 
of loss, wherein she appears to have stated that numerous 
articles amongst those specified in the proofs of loss belonged 
to her husband, and were bought by him with his own money. 
Upon the trial she explained these discrepancies on the 
ground that she did not understand the subjects of inquiry, or 
her answers thereto, and made mistakes in some of those 
statements, while others she denied making. She testified 
positively to the ownership of all such articles of property, 
except, perhaps, as to certain articles of clothing and a shav- 
ing set, which figures largely in appellant’s brief, as to which 
she testified that she bought all the things for the house with 
her own money, including such articles of clothing for her 
husband. Evidently in reference to these articles she might 
have used the word “ belonged ” in the sense of “ pertained,” 
for with reference to various other articles she said they be- 
longed to one or another of her children. As to her owner- 
ship of other articles she was confirmed by testimony from 
other witnesses. The whole subject was submitted to the 
jury, who had an opportunity to observe the intelligence of 
the witness, her ability to understand questions put to her on 
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cross-examination, and to judge of the sincerity of her con- 
duct. Their conclusion that she had accounted for the incon- 
sistencies between her testimony on trial and the record of 
her examination out of court on a theory other than that of 
willful false swearing in her proofs of loss was elaborately 
argued to the court below, and carefully considered. We 
cannot say. notwithstanding the direct antagonism of state- 
ments on that examination with both the proofs of loss and 
the testimony on the trial, that the conclusion of the jury 
could not have been reached by the honest exercise of reason. 
Such a cross-examination as evidently was imposed upon this 
woman was well calculated to confuse an illiterate and un- 
businesslike woman. The well-known methods of cross-ex- 
amination were such as to extract from her answers general 
in form, which she might well have supposed were limited in 
their application. The accurate terminology of a lawyer may 
well have been misleading to an illiterate person, and her 
answers thereto literally have conveyed a meaning which she 
did not intend. 

The assertions of the proofs of loss with reference to quan- 
tities were claimed to be false, to the necessary knowledge of 
the assured, because, as she testified, they were made up abso- 
lutely from a list of articles which were on hand at some time 
before the fire, of which the family supplies, especially, were 
subject to continnal consumption; hence counsel argues that 
she must have known when she stated the same amounts as 
on hand at the time of the fire as had been set down in that 
list prior thereto that she was stating a falsehood. ‘The time 
of making this list is in much confusion. Mrs. Belongia, her 
daughter and husband locate it, with reference to the family 
supplies, all the way from two weeks to six weeks before the 
fire. Those supplies consisted of the ordinary stock of gro- 
ceries, evidently bonght in considerable quantities, as their 
home was distant from the market town. Mrs. Belongia, 
however, testified as to all of the principal commodities that 
the amounts put down in the list were considerably less than 
the amounts actually on hand at the time of making it. We 
think this was sufficient to carry to the jury the question 
whether the inference of known and willful falsehood must be 
necessarily drawn from the use of this list without change in 
making up the proofs of loss. As to the grain, hay, ete., upon 
the farm, a similar argument is made; namely, that the quan- 
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tity at the time of the fire could not have been the same as 
when the list was made, This argument is predicated upon 
the gratuitous assumption that certain live stock shown to 
have been on the farm was fed therefrom. Of this there is no 
evidence. It does not appear but that there may have been 
other food for stock, so that the quantities of the insured 
tame hay, oats, wheat, etc., were not depleted. It is, however, 
in evidence that Mrs. Belongia had not personal knowledge as 
to the quantities of grain or as to what was done therewith, 
but for the purposes of the proofs relied on the information 
derived from her husband and, perhaps, her sons. This she 
had an undoubted right to do, and if, relying, she believed in 
the facts as she stated them, she could not be found guilty of 
willful false swearing. Her statement of values in the proofs 
of loss is claimed to be knowingly false because she admits 
that she did knowingly place in the inventory made before 
the fire the cost value against most of the articles, and con- 
tinued that same figure in the lists made up to be attached to 
the proofs. As we have already pointed out, there was lan- 
guage in the policy indicating that the company demanded of 
her to insert in such lists or schedules the cost of the property. 
Besides, in the proofs of loss there was an estimate of sound 
value placed thereon considerably less,—something more than 
one-third off from the scheduled prices. It is difficult to say 
in any case that an estimate of value is willful false swearing. 
It must of necessity rest in the opinion of the affiant, and, in- 
deed, one may innocently conceive a value considerably more 
than that which commodities would bring if exposed for sale. 
Thus much reference is made to a stove placed in the sched- 
ules at $45, its cost price, though it had been used several 
years. The probability is that such stove could not have 
been sold for cash at more than one-half of its cost, but could 
the insured have been indemnified by any such sum? It is by 
no means certain that one can go into the market and find 
second-hand articles to supply those which have been de- 
stroved, and a housekeeper is not indemnified for the loss of 
an efficient and useful article unless she can replace it. We 
do not say that this is the rule of recovery against an insur- 
ance company, but that such considerations bear upon the in- 
tegrity of such a person in estimating the value of an article. 
However, it seems needless to protract this opinion by further 
detailed discussion of the evidence. Suffice it to say that af- 
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ter its examination we do not feel justified in saying that the 
conclusion of the jury and of the trial court that willful false 
swearing was not established had nothing to support it, if 
they believed the plaintiif’s witnesses; and, in deference to 
rules whose wisdom is founded upon the experience of courts, 
we must refrain from disturbing the conclusion of the jury 
and of the court below as to the sufficiency of the evidence. 

One assignment of a specific error needs attention. Appel- 
lant requested an instruction that in answering the question 
as to the value of “ wagons, sleighs and harnesses while in 
barns and sheds,” they should not include any property coy- 
ered by the item in the policy covering “camp equipage in 
dwelling and warehouse.” It appeared that in an inventory 
made up by the assured some time before the fire there had 
been included certain heavy wagons, bob sleds and harnesses, 
under the heading “ Camp Equipage,” which items were in- 
serted in the proofs of loss under the ‘heading “ Wagons, 
Sleighs and Harnesses.” It was proved that they were in the 
barn. Appellant makes a strenuous contention that the clas- 
sification in the inventory must prevent a different classifica- 
tion in the proofs of loss. We can see no force to this conten- 
tion, for there is no evidence that the inventory was made 
either at or about the time that the insurance was written, or 
with any reference thereto. It, therefore, cannot be signifi- 
cant upon the intention of the parties in making the insurance 
contract. The insurance was, of course, not confined to prop- 
erty in existence at the time it was written, but covered such 
property as the insured might at any time have. Such camp 
equipage in dwelling or warehouse as existed at the time the 
policy was written might not be the same on which she was 
entitled to recover at the time of loss. So, also, wagons, 
sleighs and harnesses might differ at the time of the loss. 
The defendant company had agreed to pay her whatever she 
might lose, up to the limit fixed, on either of these classes of 
property; and no reason is apparent why she might not re- 
cover for the loss of a wagon which was in the barn under the 
classification, “ Wagons in Barns,” although that wagon may 
have been used in connection with a lumber camp at other 
times. This assignment of error cannot be sustained. We 
find no other assignment of error warranting further consid- 
eration. Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


CHRISTIANSON 
v8. 


NORWICH UNION FIRE INS. SOC.* 


For the arbitration of disagreements between the insurer and insured as to the 
loss and damage sustained ata fire the Minnesota standard policy contem- 
plates and provides for a board of referees, to be made up of disinterested 
and impartial men chosen for their ability and fairness. 

Such board of referees is a quasi court, governed by the rules applicable to 
common-law arbitration. 

While allowed reasonable freedom to personally inspect the ruins of a fire, the 
debris and remnants of damaged goods, for the purpose of applying their 
knowledge in considering evidence, the inquiry must be conducted by the 
board in the usual manner of receiving evidence and examining witnesses 
in the presence of the interested parties or their counsel, subject to the 
tests of cross-examination. 

Where two of the referees proceed to act together, privately collecting infor- 
mation and examining witnesses without regard to the third referee, fi- 
nally making up the award without reference to him, and where evidence 
is received by the full board without affording the parties concerned an 
opportunity to be present in person or by counsel, such conduct will in- 
validate the award. 

A party does not assume the consequences of irregularities and misconduct on 
the part of a referee merely because it was known to him that he was a 
professional referee on behalf of the interests of the opposite party. 

When one of the parties to such a controversy refuses to abide by an award on 
the ground of misconduct of referees, and notifies the other party of that 
fact, stating the grounds of objection, and demanding a reappraisement, 
the party so notified has the option to stand by the award or submit to a 
reappraisement; and if he shall elect to abide by the award, and the same 
is adjudged illegal for the cause assigned, then there can be no resubmis- 
sion to other referees, but the damages may be determined in the action 
brought to set aside the award. 

Evidence considered and held to sustain the findings of the court in reference 
to the amount of damage and the misconduct of the referees. 


Appeal from District Court, Hennepin County. 


W. A. Lancaster and Brown & Kerr, for Appellant. 
M. H. Bovurtette, H. J. Gserrsen and Rosert Jamison, fur Respondent. 


' Lewis, J. 

This action is brought by plaintiff to set aside the award of 
referees, appointed to determine the amount of loss under a 
fire insurance policy in the defendant company, upon the 
grounds of fraud and misconduct in their methods of proced- 
ure and of the inadequacy of the award. The trial court re- 
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turned findings to the effect that the reasonable and fair cash 
value of the stock of goods and merchandise in plaintiff’s pos- 
session at the time of the fire was $29,348.71; that the ma- 
terial entirely destroyed amounted to $13,777.08, and that the 
direct loss and damage to the residue of her goods was $13,- 
798.48, causing plaintiff a total loss and damage of $26,798.48; 
that immediately after the fire plaintiff served defendant with 
due notice thereof, in accordance’ with the required terms of 
the policy, and upon failure of agreement by the parties as to 
the amount of the loss the matter was referred to three ap- 
praisers, appointed in the manner provided in the policy by 
each party submitting to the other a list of three names, from 
which plaintiff selected W. W. Thomas and defendant Harry 
A. Titcomb, and the two referees so chosen agreed upon Wil- 
liam A. Alden as the third referee,—all of Minneapolis; that 
the referees proceeded to consider and estimate the loss and 
damage to plaintiff's stock of goods, and from April 20 to 
May 22, 1900, held various meetings for the purpose of hear- 
ing the testimony of witnesses offered by the respective 
parties, also examining plaintiff’s books of account, invoices, 
vouchers, and other papers, and viewing the premises and the 
goods partially destroyed by the fire, thereafter determining 
the sound value of the goods and merchandise on hand at the 
time of the fire to be $29,348.71, after which no evidence of any 
character was received or considered by them as a board, but 
that Referees Thomas and Alden, acting by themselves, later 
reconsidered the question, reducing the amount to $14,302.14, 
which award, so signed by them, defendant accepted, and has 
declared itself ready and willing to pay, but which offer plain- 
tiff declined, and on May 24, 1900, formally rejected it by writ- 
ten notice to defendant charging unfairness and misconduct 
on the part of the referees, and demanding a reappraisement 
and resubmission of the matter to other referees; that de- 
fendant refused its consent to such resubmission, and has at 
all times insisted upon the validity of the award made by 
Thomas and Alden, and expressed its willingness and ability 
to pay that amount. The court found that Referees Thomas 
and Alden were not fair, disinterested, and impartial per- 
sons, but, on the contrary, were so strongly biased and preju- 
diced against plaintiff as to materially affect their actions in 
making up and signing the award; that on different occa- 
sions during the progress of their proceedings Referee Thomas 





220 Supreme Court of Minnesota. { March, 


had openly declared himself the representative of the insur- 
ance company’s interests; that Thomas and Alden had pri- 
vately consulted witnesses concerning the quality and value 
of plaintiff’s stock of goods, thereby materially influencing 
their action and decision; that they agreed to hear further 
evidence on plaintiff’s behalf, and to notify her of a time and 
place for that purpose, but found their award without so 
doing. The court further found that within four months prior 
to the selection of Referee Thomas he had served in like capac- 
ity for other insurance companies, which plaintiff well knew 
at the time of ‘his selection, and that for a period of seven 
years preceding he had engaged in numerous appraisements 
of fire losses as the representative of insurance companies, 
and was known in their circles as a professional referee: on 
their behalf; that Referee Titcomb, at the time of his selec- 
tion, and for several years prior thereto, had been actively 
engaged as an adjuster of fire losses for the assured, and that 
previous to his selection by defendant he had been in plain- 
tiff’s employ preparing proofs of her loss at this fire, which 
facts were at that time all known to defendant; that Referee 
Thomas was employed not to exceed seventeen days in this 
appraisement, and that the defendant and the other insur- 
ance companies paid him the sum of $1,015 for his services as 
such referee. As a conclusion of law, judgment was ordered 
that the award submitted by Referees Thomas and Alden be 
declared void and vacated; that defendant, by reason of its 
action and conduct since the making and rendition of the 
award, had waived its right to a resubmission of the matter 
to other referees; and that plaintiff recover from defendant 
the full amount of the stated loss, with interest. The assign- 
ments of error present two questions: First. Does the evi- 
dence justify the finding of the court as to the amount of 
goods on hand at the time of the fire, the amount of plaintiff’s 
loss, and the misconduct and prejudice of the referees? Sec- 
ond. As a matter of law, had the defendant waived its rights 
to a resubmission of the question of loss and damage to other 
referees? 

After an examination of the voluminous record, we are sat- 
istied that the findings of fact are supported by the evidence, 
and will not enter into a léngthy discussion of that question. 
As to the cash valuation of the goods on hand at the time of 
the fire, it is sufficient to say that the court was not limited to 
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any particular method of estimating that value. It was not 
compelled to take the invoice or cost price alone for a basis, 
nor the statement made up by any particular expert. Neither 
was it necessary that the court should find against respondent 
because her ‘books were incomplete. The court’s finding is 
based upon evidence from all sources, including the amount of 
goods usually carried, invoices, and statements of respondent 
and her bookkeeper and assistants, together with the report 
of the experts. Tested by the usual methods, the court was 
justified in its conclusion. Those acts of the referees relied 
on by respondent as constituting misconduct are detailed in 
the specific findings of the court, and it is unnecessary to re- 
view the evidence in that respect. The record discloses the 
fact that the proceedings were carried on in substantially the 
manner stated by the court, and are sufficient to justify the 
ultimate conclusion of misconduct to such an extent as to in- 
validate the award. The board of referees provided for under 
the standard policy is a quasi court, subject to the principles 
governing common-law arbitration. Such board should sit in 
a body, and receive evidence offered by the respective parties, 
submitting the same to the usual tests of cross-examination. 
While its individual members are prohibited from privately 
collecting evidence from different sources, a reasonable lati- 
tude is allowed them ‘in the examination of the premises, rem- 
nants of goods, and causes of the fire, for the purpose of bet- 
ter understanding and weighing the evidence on the principal 
question before them; viz.: what is the just damage to the 
property involved? But, while a certain liberality is permis- 
sible in acquainting themselves with the circumstances sur- 
rounding the fire without the medium of witnesses, such 
board is not selected for the purpose of seeking evidence se- 
cretly, and determining the amount of the loss by reason of 
such personal knowledge. See authorities cited in 2 Am. & 
Eng. Enc. Law, 641-655. This court has practically stated ‘the 
rule in Mosness vs. Insurance Co., 50 Minn., 341. The referees 
must constitute a body of disinterested men, whose business 
it is to proceed in a judicial and impartial manner to ascertain 
the facts in controversy. By referring to the findings in this 
case, it will be seen that the referees did not follow the proper 
method of discovering facts. They should have accorded re- 
spondent every reasonable means of presenting her evidence 
and appearing in person or by counsel, and, if any referee had 
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privately ascertained the existence of evidence bearing upon 
the case, it was his duty to take the proper steps to have it 
produced before the board. The result arrived at must be 
the conclusion of the board as a whole by their fair and hon- 
est consideration of all evidence in the case, and no two of 
them are privileged to act independently of the third at times 
and places unknown to him. 

It is asserted on behalf of appellant that the referees were 
selected with full knowledge by each party that both Thomas 
and Titcomb had similarly served before, and, in fact, were 
chosen for the value their experience might afford the respec- 
tive interests in this case, and that, whatever the misconduct 
or illegality resorted to by them, it was nothing more than 
might have been contemplated. While true’ that these men 
were experienced in work of this particular kind, it cannot be 
said that they were chosen with the expectation by the parties 
of their becoming their respective advocates. There is noth- 
ing in either the evidence or findings of the court to indicate 
that either appellant or respondent desired the referees to go 
beyond the legitimate limits of the inquiry. Consequently, 
there is no application here of the rule sometimes applied that 
parties are barred by the result when it appears they volun- 
tarily selected referees with the expectation of their accomp- 
plishing certain results by unjust means. 

The principal question in this case is one of law. Conced- 
ing that appellant was in no way connected with the referees’ 
misconduct for which the award was declared invalid, is ap- 
pellant entitled to a resubmission? Appellant takés the 
position that it was in no manner responsible for the referees’ 
misconduct, and, the award having been declared invalid, the 
parties are in the same position they were in before com- 
mencement of suit, and that the judgment setting aside the 
award has the effect of annulling it. We are referred to a 
certain line of cases in support of this proposition,—cases 
which have held that, where an attempt has been made, but 
for some reason arbitration has not taken place, a new arbi- 
tration is necessary,—but they are not applicable here. Re- 
spondent refers to the case of Levine vs. Insurance Co. (66 
Minn., 149), as an authority for the insured to commence ac- 
tion against defendant to recover the amount of the loss when 
the award ‘has been obtained by misconduct on the part of the 
referees, irrespective of the insurer’s connection with such 
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fraud. In that case the court did not base its decision upon 
the fact that the defendant company was connected with the 
fraud of the referees, but held that the insurer was not entitled 
to a resubmission to another board of arbitration, for the rea- 
son that by its conduct it had waived such right by not sug- 
gesting a new appraisement, and in expressly insisting upon 
the award as made, and notifying the insured that any claim 
under the policy must be upon the basis of that award, and no 
other. In the answer in that case defendant made no sugges- 
tion of a reappraisement, but insisted from first to last upon 
the validity of the award; whereas in the case before us ap- 
pellant, in its answer, after denying the allegations of the 
complaint as to the invalidity of the award, asserted that it 
was valid and binding, yet alleged that, if such award should 
be declared invalid, then that the question should be resub- 
mitted. The demand for resubmission was conditioned upon 
the result of the action, and was of no importance. In our 
opinion, the Levine Case lays down a sound principle, and one 
which is controlling in this case, which is to the effect that, if 
an award is attacked upon the ground of fraud or misconduct 
of the referees, and one party to the controversy notifies the 
other of that fact, demanding a reappraisement on account of 
such misconduct, it then becomes the duty of the other party 
to investigate the validity of the charges, and determine 
whether or not it will abide by the award or submit to a reap- 
praisement; and, if it shall determine to abide by the award 
and refuse to submit to a reappraisement, such party is there- 
by estopped from thereafter demanding another appraise- 
ment, in case the charges shall prove to be sustained. The 
purpose of the provisions in the standard policy with refer- 
ence to arbitration is to secure a speedy determination of the 
controversy, and to ‘hold that the party insisting upon the 
validity of an award might litigate that question, and not be 
bound by the result of the action, would be to create an inter- 
minable method by which the controversy could be sub- 
mitted again and again. When a party to a controversy. 
makes a charge of fraud or misconduct on the part of referees, 
and notifies the other, such party is not required to elect be- 
tween two inconsistent remedies, and the cases relied upon by 
appellant (Schrepfer vs. Insurance Co., 77 Minn., 291, and In 
re Van Norman, 41 Minn., 494) are not in point. 
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The conclusion we have arrived at does not result in a dis- 
crimination against the insurance companies, for the same 
principle would apply to the actions of the insured in case the 
insurer should attack the award for the same reason. 

Order affirmed. 


SUPREME COURT OF NEBRASKA. 


ANDERS 
v8. 


LIFE INS. CLEARING CO.* 


A provision in a life insurance policy as follows: ‘This policy shall not take 
effect until the first premium thereon shall have been paid to the com- 
pany, or to some person authorizad by the company to receive it, in ac- 
cordance with the premium receipt accompanying the same, and while 
the insured is in good health, as evidenced by the health certificates 
properly executed and furnished to the company,”—is a condition prece- 
dent, and, before recovery can be had, insured must show compliance 
therewith, or a waiver by the insurer. 

A party relying for recovery on a waiver of a condition precedent in a life in- 
surance policy must plead and prove such waiver, or it will be unavailing ; 
and proof thereof cannot be received under a general denial. 


Where the proof of plaintiff, admissible under the pleadings, is insufficient to 
entitle him to recover, an instruction directing the jury to find for the de- 
fendant will be upheld. 


Error to District Court, Lancaster County. 


E. F. Perris, for Plaintiff in Error. 
Lampertson & Hatt, for Defendant in Error. 
Kirxparricr, C. 

This is an action brought in the District Court of Lancaster 
County by Pauline Anders, administratrix of the estate of 
Adolph Anders, deceased, against the Life Insurance Clearing 
Company of St. Paul, Minn., to recover the sum of $1,000 on a 
policy of insurance on the life of Adolph Anders, which it was 
claimed was executed by the Life Insurance Clearing Associa- 
tion about a month before the death of Anders. Trial was 
had to a jury in the District Court, resulting in the District 
Court instructing the jury to bring in a verdict for the defend- 
ant in error, the Life Insurance Clearing Company on the 
ground that under the pleadings and evidence plaintiff in error 


* Decision rendered, Sept. 18,1901. Syllabus by the Court. 
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(plaintiff below) could not recover To reverse this judgment, 
plaintiff in error has brought the case to this court. The 
facts in the case, brietly stated, are as follows: A. Von Pu- 
laski, an insurance broker of Hastings, took the application of 
Adolph Anders for life insurance in the Union Life Insurance 
Company of Omaha in September, 1893. The application, to- 
gether with the physician’s certificate, was sent to the Omaha 
company, which appears to have rejected the application as a 
doubtful risk. The secretary of the Union Life Insurance Com- 
pany forwarded the application, together with the physician’s 
certificate, fo the Life Insurance Clearing Company of St. 
Paul, which thereupon made out the policy sued upon in this 
action, sending it, with a premium receipt for the first year’s 
premium and two health certificates, one to be signed by 
Anders, and the other to be signed by the medical examiner of 
the Omaha company, to the secretary of the Union Life Insur- 
ance Company at Omaha. The policy, with the premium re- 
ceipt and the health certificates, was sent to the agent of the 
Omaha company at Hastings, who turned over the policy and 
certificates to Pulaski, who in turn mailed the policy to 
Anders: The health certificates were not signed, nor was the 
premium receipt delivered to Anders, but was returned to the 
Omaha company, which returned it to the clearing company at 
St. Paul. There is a conflict in the testimony as to the pay- 
ment of the premium by Anders; Pulaski, the broker, testify- 
ing that it was paid to him, and that he sent half of it to the 
clearing company, and kept half as his commission; the clear- 
irg company, however, claiming that it never received any 
sum whatever on the premium. The policy, on October 7, 
1893, was delivered to Anders, who died on October 29, 1895. 
The petition of plaintiff in error in the District Court alleged 
execution and delivery of the policy sued upon, attaching a 
copy of the policy to the petition as an exhibit, and alleged 
generally the payment of the premium, and full compliance 
with the terms and conditions of the policy on the part of both 
plaintiff in error and her intestate. The answer of the clear- 
ing company consisted of both a general and special denial, 
and, in addition, set out the following as a defense: “ De- 
fendant further alleges that said policy of insurance described 
in plaintiff’s petition contained this clause and provision: 
‘This policy shall not take effect until the first premium 


thereon shall have been paid to the company, or to some per- 
VoL. XXXI.—15. 
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son authorized by the company to receive it, in accordance 
with the premium receipt accompanying the same, and while 
the insured is in good health, as evidenced by health certifi- 
cates properly executed and furnished to the company.’ De- 
fendant alleges that, if said policy of insurance came into the 
hands of the said Adolph Anders, it was without the knowl- 
edge or consent of the said defendant, and the said Adolph 
Anders did not pay the first premium to the company, or to 
any person authorized by the company to receive it, in accord- 
ance with the premium receipt accompanying the same at the 
time the said policy came into his possession, or at any other 
time, and did not furnish to the-defendant a health certificate 
showing that he was in good health at the time the policy 
came into his hands, or at any other time; wherefore the said 
policy, if it came into the possession of the said Adolph 
Anders, did not take effect, and was null and void, and the 
plaintiff is not entitled to recover thereon.” To this answer 
of the insurance company plaintiff filed for reply a general 
denial. 

The questions presented for consideration in this case are: 
First, are the matters set out in that portion of defendant’s 
answer above quoted conditions precedent? and second, were 
they waived by the company, so as to make it liable on the 
policy? and, third, if they were waived, should plaintiff in 
error have been allowed to prove such waiver, not having by 
any pleading presented the question of waiver as an issue in 
the case? We have very carefully examined all the authori- 
ties cited by both plaintiff in error and defendant in error, 
and, in addition thereto, many other authorities, and have 
reached the conclusion that the matters specially pleaded in 
the answer of defendant in error are conditions precedent. 
In view of the business transacted by defendant in error, the 
class of risks it accepted, etc., the conditions pleaded seem to 
be but reasonable. <A large portion of the business trans- 
acted by defendant in error was that of writing risks rejected 
by other companies. In the case at bar plaintiff in error’s 
intestate did not make an application to the defendant com- 
pany, but the application was made to the Union Life Insur- 
ance Company of Omaha. After having been rejected by that 
company, it was by its officers forwarded to the Life Insur- 
ance Clearing Company, the defendant in error. Defendant 
in error accepted the risk, issued the policy, and transmitted 
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it to the officers of the Omaha Life Insurance Company, to be 
delivered to Adolph Anders upon his complying with the con- 
ditions precedent set out in the policy. One of these condi- 
tions was the payment of the premium. Another of these 
conditions was that the two health certificates accompanying 
the policy, one to be signed by Anders and the other by the 
physician who examined him, were to be filled out and deliv- 
ered to the company at the time the policy was turned over to 
Anders, deceased. Considerable time had elapsed from the 
making out of the application to the Omaha Life Insurance 
Company and the medical examination to the time when the 
policy was in fact written up by the defendant in error. De-° 
fendant in error had a right to know that Anders was in as 
good health at the time the contract of insurance was to be 
finally consummated as he was at the date of the application, 
which was the basis of the contract. This was a very import- 
ant condition, in view of the character of the business of de- 
fendant company in writing risks rejected by other companies. 
It is probably true that Anders, deceased, did not know that 
the policy was accompanied by these two health certificates, 
yet from the conditions contained in the policy which was 
wrongfully delivered to him he was bound to take notice that 
the policy did not take effect until the payment of the first 
premium and the execution of the health certificates men- 
tioned therein. It will be noticed that the application origi- 
nally made by Anders, deceased, a certified copy of which was 
used by the defendant company as a basis for writing the 
risk, contains a clause in the following language: “I do 
hereby agree that the foregoing answers and statements, and 
also those made to the company’s medical examiner, are true 
and full, and are offered as a consideration of the policy con- 
tract, which shall not take effect until the first premium shall 
have been paid during my life and good health.” From this 
clause in the application, signed by Anders, and the condi- 
tions of the policy pleaded by defendant in error, we are of 
the opinion that Anders, deceased, was bound to take notice 
that the policy did not take effect until he had paid the first 
premium, and had furnished to the company some kind of cer- 
tificate that he was in good health at the time he made such 
payment and received the policy. It is true, the evidence 
tends to show that he did, in fact, pay the first premium at 
the time he executed the application to the Omaha Life Insur- 
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ance Company. No part of this money ever reached the de- 
fendant, the Life Insurance Clearing Company. Yet there is 
no evidence tending to show that the health certificates were 
executed in accordance with the conditions of the policy, and 
it seems very clear that defendant in error had no knowledge 
that the policy had ever been delivered to deceased until it 
received notice of ‘his death. The conditions precedent 
pleaded by defendant in error are conditions that might have 
been waived, and whether evidence of waiver under the plead- 
ings was admissible will require consideration. Section 128 
of the Code of Civil Procedure is as follows: “In pleading 
the performance of conditions precedent in a contract, it shall 
be sufficient to state that the party duly performed all the 
conditions on his part; and if such allegation be controverted, 
the party pleading must establish on the trial the facts show- 
ing such performance.’ Under this provision the petition 
of plaintiff in error seems to have been sufficient, as she pleads 
the performance of all the conditions upon her part or that of 
her intestate to be performed. But it is clear that she cannot 
recover in the case at bar by showing performance of all the 
conditions precedent. Under the condition of facts disclosed 
by the evidence, she must recover, if at all, on the ground that 
defendant in error had waived the conditions precedent 
pleaded in its answer. It seems to be the rule of this court, 
firmly established, and founded upon right reason, that a per- 
son relying upon a waiver of conditions precedent to the valid- 
ity of a contract of any kind must properly plead such waiver 
in order to be entitled to introduce evidence tending to estab- 
lish it: Livesey vs. Hotel Co., 5 Neb., 50; Quick vs. Sachsse, 31 
Neb., 312; Insurance Co. vs. Bachelder, 32 Neb., 490. In the 
case of Eiseman vs. Insurance Co. (74 Iowa, 11) it was said: 
“Tf plaintiff in an action upon a policy of fire insurance relies 
upon a waiver by the company of conditions of the policy as an 
excuse for his failure to perform them, he must plead such 
waiver.” Again, in the case of Bernhard vs. Insurance Co. 
(40 Towa, 442) the court said: “In an action upon a policy of 
life insurance the petition alleged the execution of the instru- 
ment for a due consideration, and the answer denied the pay- 
ment of premiums, which, by the terms of the policy, worked 
a forfeiture. The court instructed the jury that they might 
inquire whether the company had waived the payment of the 
premiums. Held, That there was no issue raised by the 
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pleadings which justified the instruction.” It is the policy of 
our Code of Civil Procedure that matters actually in contro- 
versy between the litigants shall be narrowed down within the 
least possible limits, so that the time of the court may not be 
taken up in the hearing of evidence upon questions which are 
not decisive of the case. In the case at bar, plaintiff in error, 
having alleged full compliance with all the conditions upon 
her part and upon the part of her intestate to be complied 
with, cannot be permitted on trial of the case to change ma- 
terially the issues involved by saying that, while her intestate 
had not complied with the conditions, the defendant in error 
had waived them, and for that reason she was entitled to 
recover. While the evidence tending to establish waiver 
was slight. yet it was sufficient, in our opinion, to have re- 
quired its submission to the jury; but, the question of waiver 
not having been pleaded, there was no issue thereon which 
could properly have been submitted. It follows, therefore, 
that the action of the District Court in instructing the jury to 
find in favor of the defendant in error was right, and it is 
recommended that the judgment of the lower court be 
affirmed. 

Hastings and Day, CC., concur. 

Perr Curiam. 

For the reasons given in the foregoing opinion, the judgment 
of the District Court is affirmed. 

Sullivan, J., absent, not voting. 





Supreme Court of Rhode Island. 


SUPREME COURT OF RHODE ISLAND. 


O’ROURKE 
v8. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


The solicitor who filled the application was told that the applicant had been 
rejected by the company. 


Held, That evidence of that fact is not admissible ; the agent is agent of the 
insured in filling an application. ; 


Held, That where a previous application, which was rejected, was in the 
hands of the company, the company is bound to take knowledge of the 
fact, and is estopped from setting up a false statement in the application 
regarding such rejection after the policy becomes a claim, where the 
identity of the party is sufficiently shown by the sameness of name, age, 
residence, etc. 


A statement in a former application that a physician had been consulted for 
rheumatism was not notice to the company that the insured had rheuma- 
tism when the policy was issued. 


An infant is not bound by warranties in his application, and a beneficiary 
may plead infancy of the insured as a defense to false warranties. Such 
warranties are not part of the contract. 


Where evidence of knowledge by beneficiary of such false warranties is fur- 
nished, a finding for the beneficiary will be regarded on appeal as a tind- 
ing against such knowledge. 


Irvine Cuamptin, for Pelitioner. 
Joun Doran, for Defendant. 


Stiness, C. J. 

This is an action on a policy of life insurance, in which the 
plaintiff is the beneficiary, upon the life of her son, a boy 
fifteen years old when the policy was issued. The defense is 
that the application contained false answers to questions 
which are made warranties by the terms of the policy. To the 
question, “ Has this company ever refused to issue a policy on 
this life?” the answer was, “ No.” The plaintiff admits in her 
testimony that she knew that the boy had been previously re- 
jected by this company, and says that she and ‘her husband so 
stated to the agent who took the application and wrote in the 
answers, but that she did not know what he wrote. <A ques- 
tion and answer of the same import is repeated on the back of 
the application in the statement to the medical examiner. 
Another question, “ When did you last consult a doctor, and 
for what?” was answered, “ Two years ago; bronchitis; not 


*Deci-ion rendered, Jan. 6, 1902. 
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predisposed.” Another question, asking if the boy had ever 
had any serious illness from either one of fifteen diseases 
named, including rheumatism, was answered, “No.” <A pre- 
vious application had an answer that the boy had consulted 
a doctor for rheumatism in January, 1893. The case was tried 
to a jury, and a verdict was rendered in favor of the plaintiff 
for the sum of $243.40, the amount claimed, and the defendant 
petitions for a new trial, upon the grounds that the verdict 
was against the evidence, and that there were errors of law in 
rulings at the trial. 

The first, third, fifth and sixth exceptions were to the ad- 
mission of testimony by the plaintiff that at the time of this 
application the defendant’s agent was told that the applicant 
had been previously rejected by this company, and as to the 
powers of the agent. Taken by themselves, the rulings were 
erroneous. In Reed vs. Insurance Co. (17 R. I., 785) this court 
adhered to the rule, recognized in this State since Wilson vs. 
Insurance Co. (1856, 4 R. I., 141), that an agent in simply pro- 
curing insurance is the agent of the applicant, and not of the 
company, in drawing the application, and that the applicant 
is responsible for his mistakes and false answers. See, also, 
Bryan vs. Association, 21 R. I., 149, 42 Atl., 513. Testimony 
of what was stated to or by the solicitor was, therefore, imma- 
terial. The effect of these rulings will be considered later. 

The second exception related only to the form of a question 
claimed to be leading, which is not important. 

The fourth exception was to the refusal of the trial judge to 
direct a verdict for the defendant, because of failure to prove 
the warranties embraced in the questions and answers stated 
above. It was held in Sweeney vs. Insurance Co. (19 R. L, 
171) that such answers are warranties, which must be proved 
by the plaintiff, but which, for convenience of trial, may stand 
on presumption or prima facie evidence until contradicted, 
like the signature and consideration of a promissory note. 
There was, however, testimony that the answers were true, 
except as to rheumatism and the previous rejection, which 
will be considered under the seventh and eighth exceptions. 

The seventh exception relates to an alleged statement by the 
solicitor that the former rejection was an immaterial matter, 
which statement, if made, would bind the company. It does 
not appear from the cliarge that the judge so ruled, but inas- 
much as the jury were allowed to consider the fact whether 
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the agent made the statement, the exception is applicable. 
The solicitor in making the application, being, as we have 
said, the agent of the insured, would not bind the company by 
his statements. But another question is presented which 
renders this question of fact of what the agent said quite un- 
important. The previous application was in the hands of the 
company. The rejection of it was by the defendant itself. 
The purpose of warranties in a policy is not to set a trap for 
applicants, but to inform the company about important facts 
upon which the contract is based. When, therefore, a com- 
pany is in actual possession of knowledge of a fact, and by 
turning to its own record can assure itself better than by the 
imperfect memory of an applicant, it is a perversion of the 
purpose of a warranty to allow it to avoid a contract. It is 
evident injustice for one party to allow another to enter into 
a contract which the former knows, or is bound to know, is 
invalid. As stated in Reed vs. Insurance Co. (17 R. I., 785), it 
is taking advantage of one’s wrong. See, also, Greene vs. 
Insurance Co., 11 R. L., 434. 

‘The defendant argues that it is unreasonable to hold that a 
company is bound to have present knowledge of all that ap- 
pears on its previous files. To this suggestion at the trial the 
judge asked the pertinent question: “Any more so than it 
was to ascertain that fact just after the boy died? 'They have 
taken the money. Now, just as soon as the boy died, and the 
beneficiary asks to be paid, then their records are looked up; 
then they saved the record.” The company had exactly the 
same information in its possession at the time the contract was 
made that it has now. If it is available at one time, it ought 
to be imputable at the other. But it is said that the company 
cannot be supposed to know that it is the same person, even 
though the name may be the same. While this might be so 
in some cases, we do not see that there would be any uncer- 
tainty in this case, because the applications identify the same 
applicant by date of birth, age, town, occupation and parents’ 
names. There was ample opportunity for examination, as the 
application was dated July 22, 1896; the medical examination 
was August 22, 1896; it is stamped, doubtless by the com- 
pany, September 2, 1896; and the policy was not issued until 
September 9, 1896. In Jerrett vs. Insurance Co. (18 R. I., 754) 
there had been a previous rejection, but the policy was held to 
be invalid because neither application stated the fact, called 
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for by a question, that a sister of the assured had died of con- 
sumption. This was a fact that the company could not be 
held to know, and hence the case was essentially different 
from the case at bar. The answer about rheumatism stands 
in a somewhat different relation. The first application was 
dated March 3, 1893, and it is stated that the boy had con- 
sulted a physician for about four attacks of rheumatism in 
January. The company had no possible knowledge from this 
that he had rheumatism, and may have relied upon the denial 
of it in the present application as showing that his trouble 
which he thought to be, turned out not to be, rheumatism. 
The evidence of the plaintiff was that he had rheumatism. 
This might have been after the first application, and so out- 
side of any implied notice. Up to this point we find no ground 
for a new trial, because the statements to the solicitor did not 
prejudice the defendant, by reason of the knowledge of the 
facts imputed to it in its previous rejection of the applicant. 

The answer about rheumatism is included in the general 
ground of defense raised by the eighth exception, which is to 
the refusal of the court to charge as follows: “If the boy did 
sign an application containing a material untrue statement, 
the beneficiary is bound, and the policy is void.” The defend- 
ant ‘had notice from the application itself that it was dealing 
with a minor and taking his warranties. The question, there- 
fore, is whether an infant is bound by his warranties in a con- 
tract of insurance. In considering it we have not the advan- 
tage of weighing the reasons given in previous decisions, for 
we have been unable to find a case like this reported. Certain 
principles, however, are well settled in regard to infancy. It 
is an elementary rule that infants are incapable of making 
contracts, except for necessaries. Such contracts are void- 
able, but not void. The infant may avoid his contract, but an 
adult contracting with him cannot. <A contract may thus be 
binding on an adult when it is not binding on an infant: 
Dearden vs. Adams, 19 R. I., 217; Shurtleff vs. Millard, 12 R. 
I., 272. 

As an infant is not liable on his contract, he is not liable for 
warranties or representations upon which the contract is 
based. Thus, in West vs. Moore (14 Vt., 447) it was held that 
infancy was a bar to an action founded upon a false and 
fraudulent warranty upon the sale of a horse: Prescott vs. 
Norris, 32 N. H., 101. In Insurance Co. vs. Noyes (32 N. H., 
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345) the contract was for fire insurance on the property of an 
infant. It was held that it was not a contract for necessaries, 
and that the infant was not liable on his premium note. In 
Doran vs. Smith (49 Vt., 353) it was held that infancy was a 
bar to an action on the case for false and fraudulent repre- 
sentations by a vendor or pledgor as to his ownership of prop- 
erty sold or pledged. In Gilson vs. Spear (88 Vt., 311) the 
court said that an infant is liable in an action ex delicto for 
an actual and willful fraud only in cases in which the form of 
action does not suppose that a contract has existed, but that, 
when the gravamen of the fraud consists in a transaction 
which really originated in contract, the plea of infancy is a 
good defense. See notes to this case in Ewell, Lead. Cas., 206; 
Freeman vs. Boland, 14 R. 1., 39. The principle of these cases 
is that infancy is a bar for misrepresentations based upon a 
contract. It is to be noted that the cases cited were brought 
by the adult against the infant. But if the plaintiff cannot 
sue the infant upon his warranties, upon what principle can 
he set up the same warranties in defense? In either case he 
is seeking to enforce the contract as made by the infant. In 
Derocher vs. Continental Mills (58 Me., 217), where a minor 
who had agreed to work for the defendant for six months at 
least, and to give no less that two weeks’ notice before leay- 
ing. left within six months, and without giving such notice, the 
question was whether the defendant could deduct the damages 
occasioned thereby from what he would otherwise be entitled 
to recover from his labor. The court held that no deduction 
could be made, saying: “To compel the minor thus to make 
good the loss occasioned by the nonperformance of ‘his con- 
tract is virtually to enforce the contract, and thus to enforce 
the contract is, in effect, to abrogate the rule of law that a 
minor is not bound by his contract.” This language was 
quoted in Shurtleff vs. Millard (12 R. I., 272), apparently with 
approval, although the decision of the court in that case pro- 
ceeded upon the theory that, as there was no binding contract, 
the plaintiff could recover reasonable compensation, which 
might include a deduction for injury done. We think the rea- 
soning of Derocher vs. Continental Mills is sound, and that 
the terms of a minor’s contract can no more be set up de- 
fensively than offensively. 

The defendant argues that the answer of infancy is a privi- 
lege personal to him, and that it cannot be taken advantage 
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of by any one else. Undoubtedly this is a general rule, but 
its chief application is for the protection of the infant in cases 
where an adult seeks to avoid his contract upon that ground, 
when the contract has not been disaffirmed by the infant. To 
apply the rule in this case would amount to holding the con- 
tract good during the minority of the infant, because, the 
policy being on his life, no suit could be brought upon it until 
after his death. He could only disaffirm it by refusing to pay 
premiums, and thus forfeiting the policy. If it were an en- 
dowment policy maturing before his majority, it follows, from 
what we have said, that he could sue upon it without being 
bound by his warranties. If, after majority, he should con- 
tinue to pay premiums, he might be regarded as having 
aflirmed the contract, as in Morrill vs. Alden, 19 Vt., 505. 

Our conclusion is that during the minority of the applicant 
his warranties cannot be set up in defense to a suit upon the 
policy. But, even if this is so, the defendant argues that the 
beneficiary cannot recover, because, the policy being condi- 
tional upon the truth of the statements, she is estopped by 
false statements on the face of the contract. Undoubtedly 
this would be the rule in the case of a valid contract, because 
‘she could recover only on the terms of the contract. This 
contract purports to have been made with the minor. The 
beneficiary has made no statements of her own. If the war- 
ranties are not binding upon the minor, then, in legal effect, 
they are not a part of the contract, and the beneficiary is not 
estopped by them. This does not mean that a beneficiary 
may not be estopped by fraudulent conduct of her own; for 
example, if she had procured the insurance on this application 
with knowledge of the false statements. But we do not find 
that fact in this case. 

A copy of the medical examination is on the back of the 
policy, and it is claimed that notice is imputed to her of its 
contents. Even so, it shows only a denial of any serious ill- 
ness from rheumatism, and, while it appears from testimony 
that “he has had rheumatism,” it does not appear that it was 
serious, so as to charge the plaintiff with knowledge of a false 
warranty. There was a conflict of testimony as to her knowl- 
edge of the statements, and it does not clearly appear from 
the record that much stress was laid upon the fact. We may 
assume, however, that the question was before the jury, other- 
wise the testimony would have ‘had no relevancy, and from 
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the verdict for the plaintiff that she did not know the contents 
of the application. It therefore appears that she is not es- 
topped by the terms of the contract, nor by any conduct of her 
own which precludes her from recovery. 

We think that the defendant is not entitled to a new trial 
either upon the ground of erroneous rulings or verdict against 
the evidence. 


SUPREME COURT OF IOWA. 


SMITH 


v8. 


TNA LIFE INS. CO.* 


There was evidence that the insured said he would leave the train at a cer- 
tain stopping point at a crossing and left before reaching it while the 
train was under considerable headway while it was dark; that he held 
on to the railings of the car with both hands, stepping down, acting as 
thongh he thought there was another step, and was dragged some distance 
holding on to one railing, and did not, apparently, jump from the train. 


Held, That there was ground for finding that he stepped down inadvertently, 
and that the facts did not, as a matter of law, show voluntary exposure 
to unnecessary danger within the meaning of an accident policy. 


A refusal to instruct that the insured left the train at a place other than the 
depot without consent of the person in charge, in violation of a statute 
which forbade it, was not error. 


It was not error to charge that the burden was on the company to prove that 
the insured was attempting to leave the train and did not accidentally 
fall from it, where it had already been charged that the burden was on 
the claimant to show prima facie accidental death, after which it shifted 
to the company to show that it was not liable. 


Appeal from District Court, Blackhawk County. 


Dawson & Estey and E. A. Dawson, fur Appellant. 
Borss & Botrs, for Appellee. 
Waterman, J. 

Samuel E, Smith, who was a deputy sheriff of Blackhawk 
County, lost his life by stepping or falling from a rapidly mov- 
ing train on the Illinois Central Railroad as he was returning 
to his ‘home, in Waterloo, from a trip to Independence, where 
he had been for the purpose of taking a patient to the hospital 
for the insane. The accident happened shortly after midnight 
of September 7, 1899. The first complaint made is that the 


* Decision rendered, Dec. 20, 1901. 
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evidence does not sustain the verdict, in this: The burden 
was upon plaintiff to establish that Smith’s death was the 
result of an accident, and the evidence does not so. show. 
The instructions of the trial court placed the burden upon 
plaintiff of establishing that the death of the assured was 
“caused as alleged” (id est, by accidental means), and we 
have, therefore, to determine whether she made any substan- 
tial showing in this respect. When he went upon the train at 
independence, Smith entered the smoking car, taking a seat 
and riding therein until reaching Waterloo. As the train 
entered that city Smith left his seat and went out upon the 
platform. He ‘had told a fellow-passenger that he intended 
to alight when the train stopped at the crossing of the Great 
Western Railroad, as that would save him about three 
squares’ walk in getting home. As a matter of fact, he left 
the train at a point 1,046 feet before the Great Western 
crossing was reached, and while the train was running at least 
ten miles an hour. Two witnesses testify as to the manner 
in which he got off. He descended the steps, and stood upon 
the lower one for just an appreciable space of time. It was 
quite dark. He was holding onto the railing with both hands. 
As he paused for an instant on this step, he was facing in- 
wards, as one witness says,—towards the centre of the car. 
In this position he left the train. After so leaving, he hung 
onto the railing with his left hand, and was dragged a short 
distance. One of the witnesses, a brakeman, says: “He 
seemed to me like a man who was going to step down on an- 
other step,—as if he thought there was ‘another step there.” 
While the question in response to which this statement was 
made was objected to by defendant, it was general in charac- 
ter, calling upon the witness to say whether Smith appeared 
to jump or fall from the train. No motion was made to strike 
out the answer, and no assignment of error presents the ques- 
tion of the propriety of the court’s action in receiving this 
testimony. Further, this witness stated that, in his opinion, 
Smith fell from the train. The record on this matter is the 
same as we have set out with relation to the last question and 
answer spoken of, except that there was a motion to strike 
out the answer. No assignment of error is predicated upon 
these rulings of the court. Under well-established rules, this 
evidence stands for our consideration. Taking the case thus 
made, and the jury were authorized in finding that Smith did 
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not intend to alight until the train stopped at the crossing, 
and inadvertently did so, by attempting to descend to another 
step, which he supposed was below the one upon which he 
was standing. If this was the case, his injury was accidental, 
within the definition of that term as heretofore given by this 
court, for it was the result of an event which took place with- 
out his foresight or expectation. It was an undesigned and 
unexpected happening: Feder vs. Association, 107 Iowa, 538. 

2. The policy in suit did not cover accident or death result- 
ing in whole or in part from voluntary exposure to unneces- 
sary danger, and it is claimed on the part of appellant that 
Smith’s death was so cansed. The burden of proof was upon 
the defendant to establish the breach of this clause of the con- 
tract: Follis vs. Association, 94 lowa, 435; Jones vs. Same, 
92 Iowa, 652; Sutherland vs. Insurance Co., 87 Lowa, 505. 
“ Voluntary exposure to danger ” means something more than 
negligence contributing to the injury. ‘“ The policy was, no 
doubt, intended to cover accidents, although the assured may 
have been guilty of negligence which approximately con- 
tributed to his injury:” Follis vs. Association, supra. The 
act which causes the exposure may be voluntary, yet the 
exposure may be involuntary: Jones vs. Association, supra; 
Burkhard vs. Insurance Co., 102 Pa., 262; Insurance Co. 
vs. Osborn, 90 Ala., 201. The test seems to be, did the 
assured appreciate that by doing the act he was putting 
life or limb at hazard? Matthes vs. Association, 110 
Iowa, 222. The evidence discloses that Smith was accus- 
tomed to traveling on railroad trains; that he had ridden on 
this train before. We cannot say, as matter of law, that his 
standing upon the car steps, holding to the rail with both 
hands, was a “voluntary exposure to danger,’ within the 
meaning of those words as we have defined them. This con- 
clusion has entire support in the opinion of Mr. Justice Har- 
lan, in the Circuit Court of Appeals, in a case so like in its 
facts as to put it upon all fours with the one we are considet- 
ing. See Insurance Co. vs. Randolph, 24 C. C. A., 305; also 
Collins vs. Insurance Co., 96 Iowa, 216. Indeed, it cannot be 
said, as matter of law. that deceased was even negligent in 
standing upon the platform of the car, holding to the railings 
as he did: Sutherland vs. Insurance Co. (87 Iowa, 505), and 
cases cited therein. The cases referred to by appellant can 
all be distinguished from the one at bar. Shevlin vs. Asso- 
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ciation (Wis., 68 N. W., 866) is the one most relied upoa. In 
that case the condition in the policy was against “ exposure 
to unnecessary danger;” and the court bases its decision on 
the wording of the contract, and distinguishes the case from 
those in which the condition was against “ voluntary” or 
“ willful and wanton” exposure. — 

3. Defendant asked the court to instruct the jury that if 
Smith sustained the injuries which resulted in his death while 
he was leaving or attempting to leave the train, without the 
consent of the person in charge, at a place other than the es- 
tablished depot, he was guilty of a violation of law, and thus 
broke a condition of the policy, and their verdict should be for 
defendant. This was refused. Section 4811 of the Code is 
the provision sought to be embodied in this instruction. So 
far as it refers to an attempt to leave the train, it is erroneous. 
It is no violation of this section for one lawfully upon a train 
to make preparation with the intent to leave it at a place elsc- 
where than the depot if the train shall stop. So far as the 
instruction is confined to a case of actual alighting, the mat- 
ter was fully covered in the charge given. While the court, 
in one paragraph, used the word “ intentional ” for the word 
“unintentional,” it was in such a connection that it could not 
have been misunderstood, even if that paragraph had stood 
alone. There were, however, other instructions containing 
the same thought, expressed with clearness and precision. 

4. It was a condition of the policy that the risk did not 
include or cover the act of entering or leaving “ a moving con- 
veyance using steam as a motive power, except cable and 
electric cars,” ete., and a breach of this condition was set up 
as a defense. On this issue the trial court instructed as fol- 
lows: “4. One of the defenses relied on ‘by the defendant in 
this case is that the cause of death of the deceased, Samuel E. 
Smith, was his leaving or trying to leave a moving convey- 
ance, using steam as a motive power, in violation of the terms 
and conditions of the policy in suit. Upon this question you 
are instructed that, in order to sustain its defense, the burden 
is upon the defendant to show by a fair preponderance of the 
credible evidence before vou that the deceased, at the time of 
receiving the injury resulting in his death, was purposely leav- 
ing or trying to leave the car upon which he was riding, and 
did not accidentally slip or fall from the steps upon which he 
was standing immediately prior to said accident. The fact 
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that deceased was standing upon the platform and steps of 
the car immediately prior to said accident would not consti- 
tute a defense, under this clause of the contract, unless he 
was at such time purposely leaving or trying to leave such 
car and steps, and to alight therefrom.” Certainly the bur- 
den was upon defendant to establish this defense. See au- 
thorities heretofore cited. It seems to be the thought of 
counsel for appellant that this placed the burden on defend- 
ant, in the first instance, of showing that Smith’s death was 
not accidental. But the whole charge, when taken together, 
discloses clearly that plaintiff was obliged to make a prima 
facie case of accidental death; and then the burden shifted to 
defendant of showing that, ‘by reason of the breach of some 
condition of the contract, it was not liable. It will be noticed 
that this instruction does not say that a failure to sustain 
such burden by defendant would warrant a recovery by plain- 
tiff. 

We have, in what has been said, covered the questions ar- 
gued. We find no prejudicial error, and the judgment is 
affirmed. 





1902.] Hamm Realty Co. vs. New Hampshire Fire Ins. Co. 


SUPREME COURT OF MINNESOTA. 


HAMM REALTY CO. 
v8. 


NEW HAMPSHIRE FIRE INS. CO.* 


The rule adopted on the former appeal (80 Minn., 139) that a general insurance 
agency representing several companies may act for the insured in waiving 
notice of cancellation, and thereupon at once issue a renewal policy in 
another company, carried by such agency, followed and approved. 


Evidence of business usage and conduct between such agency and the in- 
sured considered, and held sufficient to require a submission to the jury of 
the question whether authority to waive notice of cancellation and to re- 
new the insurance in another company by the agency had been estab- 
lished. 

Where the manager of such general insurance agency directs a clerk to cancel 
a policy, and write it in another company, and the clerk acts immediately 
upon such direction, as under the facts in this case, the jury were author- 
ized to find that the act of such clerk was the act of the agency in that 
respect. 

Where the insurance agent has the right to waive notice of cancellation and 
to select the company in which the renewal is to be made, and renews the 
same subject to rejection by the insured, the renewal policy constitutes a 
valid contract of insurance until the same is so rejected. 


Where it is sought to prove an implied authority on the part of an agent to 
waive notice of cancellation for the insured and renew policies by cus- 
tom through usage and business conduct solely, neither the insured, in- 
surer, nor their agents would be authorized to give their conclusions or 


understanding as evidence of the effect of the facts to establish such 
authority. 


Appeal from District Court, Ramsey County. 


Durment & Moore (Thomas Bates, of counsel), for Appellant. 
M. L. Countryman, for Respondent. 


Lovety, J. 

Action on a policy of insurance claimed to have been sub- 
stituted by defendant for a canceled policy of another com- 
pany. When this case was here upon a former appeal (80 
Minn., 139) we held that “a general insurance agent, repre- 
senting several companies, with authority to act upon appli- 
cations and issue policies, as well as to cancel the same, in 
proper cases, might also act as the agent of the insured in 
waiving notice of cancellation and in accepting a delivery of 
a new policy when substituted for the one canceled.” It was 
also held that the evidence of a custom or usage between the 


* Decision rendered, Nov. 8, 1901. Syllabus by the Court. 
VoL. XXXI.—16. 
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plaintiff and such insurance agency justified a submission of 
the case upon the issue of the cancellation of an existing 
policy as well as the policy substituted by defendant. It was 
also held that the trial court before whom the case was pre- 
viously heard, in dismissing the action and failing to make 
findings, had erred, for which reason the case was remanded 
for further proceedings. Upon the remand the action was 
tried to a court and jury. Verdict was for the plaintiff, hold- 
ing defendant liable on the substituted policy. Motion for new 
trial was denied. Defendant appeals upon the whole record 
to this court. 

Counsel for respondent, who was appellant before, urges 
that the law of the case, as settled, should be applied without 
question or further consideration. Additional evidence was 
received on the second trial, and we are not, on a question of 
first impression in this State, disposed to be captious in that 
respect. We have considered the additional reasons urged in 
connection with the cases cited by defendant’s counsel to sup- 
port the position that a general insurance agency could waive 
the notice of cancellation provided for in the standard policy, 
and substitute in place thereof a new one in another of the 
companies represented by the agency. Upon careful consid- 
eration it still seems to us, under the sanction of what we 
regard as the best precedents, that the doctrine of our former 
decision in the respects stated is sound and reasonable. We 
are unable to find in the duties thus assumed by the insurance 
agency any danger of antagonism between the interests of the 
insured and the insurer. It is clearly in the interest of the 
insurer that the cancellation upon the order therefor should 
be effectuated at once, without the delay provided for in giv- 
ing the notice required in the standard policy; but this could 
not be equitably done unless the agent also had the authority 
from the insurer to waive that notice. In view of the practi- 
cal business methods between underwriters and their patrons, 
it is useless at this day to deny that insurance agents write 
policies for their customers by way of renewal upon expira- 
tions and cancellations without specific directions from the 
insured in each case. Such a course is necessary, and is for 
the practical benefit of both insurer and insured; but the 
authority of the agent to make such renewals without specific 
orders therefor in each case would seem to be the only just or 
equitable compensative of the right to waive notice of can- 
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cellation by the representative of the insurer, since otherwise 
there would be a period of time in each case when the insured 
would be without protection, to guard against which arises 
the substantial reason for the course adopted in making an 
immediate renewal upon cancellation. We venture to say, if 
there were two general agencies in the same city, one ‘having 
the authority to waive notice of cancellation and issue new 
policies, while the other had not, that the difference in the 
business of each would furnish a very sufficient test of the 
practical utility of the former course. It is very seldom that 
the exigency of a fire arising before the Substituted policy is 
delivered, as in this case, would permit the suggestion of an 
antagonism of interest in such a case. We cannot see in the 
relations recognized in our view of the law that there would 
be any. 

It was not on the former appeal, and is not here claimed 
that there was any direct evidence of expressed authority by 
the plaintiff te the agency to waive notice and reinsure, but 
that such authority might be implied from a long course of 
usage in the conduct of the insurance business between such 
plaintiff and the agency acting for all the companies it repre- 
sented. It is elementary that custom and usage, under such 
circumstances, may furnish evidence of agency in the respects 
considered in the previous opinion, and we have no doubt 
there was sufficient evidence to reasonably support the ver- 
dict of the jury. Mr. Haas, the manager of the agency, upon 
receiving notice’'from the German Company, in which the pre- 
vious policy had been written, to cancel the same, went to his 
office, and directed a clerk who attended to such duties, to 
cancel it, and write in another company. Haas then left 
town. It seems to us that the jury were authorized to infer 
that, so far as the manager was concerned, he ‘had done all 
that was necessary for the cancellation of the old policy, and 
left it to the clerk to place the risk upon plaintiff’s property 
in either of the remaining companies represented by his 
agency. Defendant contests this proposition upon the ground 
that the clerk had no delegated power to effectuate the can- 
cellation and renewal; but there is no evidence that the man- 
ager reversed the action of the clerk, nor has any reason been 
disclosed why he should do so, except such as would arise 
from the happening of the fire which consumed the buildings 
before the manager returned, and then it was too late. The 
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clerk, in this respect, was acting for the manager, and, if his 
acts called for the judgment of selection of a new company, it 
was not the fault of the plaintiff that it did so. It was within 
the duties of the agency, and, under the circumstances, what- 
ever the clerk did in the ordinary line of duty within the ap- 
parent authority of such agency under the direction of such 
manager, as here shown, is, until revoked, of binding force and 
effect. 

It is claimed that upon the second trial the evidence clearly 
showed, in cases where policies had been canceled and renew- 
als issued by the Haas agency, that plaintiff reserved the right 
to accept or reject them when offered in exchange for the old 
policies. This is an inference from two instances where poli- 
cies were issued, not upon cancellation, but upon renewals, 
which were declined for the reason that plaintiff was not sat- 
isfied with the character of the companies. In these cases it 
is probable from the evidence that the companies in which 
such policies were issued were not represented by the Haas 
agency, but were outside companies. We may concede, ‘how- 
ever, that the Hamm Realty Company had, in every case 
where policies were issued on renewals or even cancellations, 
the right, when they were issued, to decline to receive them. 
Yet, if the agency had the right to cancel and to renew subject 
to such rejection, it would follow that, until such right of re- 
jection had been exercised, the new policy was in force. The 
right to select companies for the insured by the agency must, 
in view of the evidence, be considered as established. It was 
no idle or perfunctory ceremony, but called for the exercise of 
judgment, which had been surrendered to the agency by plain- 
tiff, involving obligations embracing liability for premiums; 
hence the power to reject or to retain such policy by the in- 
sured was no greater than the right to discontinue insurance, 
and terminate the contract,—a right also possessed by both 
under the terms of the standard policy. We do not hold that 
the Haas ageney had such authority, but that the testimony 
was sufficient to require that such issue be submitted to the 
jury; also, that the right to waive notice of cancellation as well 
as to renew immediately might be vested in the agency, and 
that during the intermediate time, during which there was 
insurance on the property. On the trial defendant attempted 
to prove by the manager of the Haas agency, as well as of the 
Hamm Realty Company, the understanding of each with rela- 
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tion to the effect of the issuance of policies in cases of expira- 
tion and cancellation. The question as to the understanding 
of the witnesses in such cases was properly excluded. It was 
’ clearly incompetent to show the understanding or opinion of 
a witness with reference to the effect of their conduct to cre- 
ate contract relations, since it could not establish either the 
fact of agency, authority, nor the legal conclusion arising 
therefrom. 

Other assignments of error are not considered of sufficient 
merit to require specific notice. Order affirmed. 


SUPREME COURT OF IOWA. 


SCHAEFFER 
vs. 
ANCHOR MUT. FIRE INS. CO.* 


A tenant, at will, agreed with the landlord to pay taxes and insurance on the 
building, and insured in his own name. 


Held, That a limited interest is insurable, and a tenant, at will, entitled to 
thirty days’ notice before dispossession had such an interest. 


Held, That if the insurance was effected by the company with knowledge of 
the facts it could not avoid liability, 4nd the tenant acted as agent of the 
insured. 

Held, That where the evidence was conflicting as to knowledge by the com- 
pany of the facts, the question was for the jury. 


Held, That a deed not delivered until after grantor’s death is invalid and is 
not a change of title within the policy. 


Appeal from District Court, Carroll County. 


Suturvan & Suitivan, for Appellant. 
Satincer & Korte, for Appellee. 
Waterman, J. 

The policy was for $800, and covered a frame building oc- 
cupied as a harness shop and dwelling. The first question 
presented is whether plaintiff, in whose name the policy was 
made out, had an insurable interest in the property. It is 
conceded that at the time the policy was issued the title to 
the property was in one B. C. Wente, the father-in-law of 
plaintiff. The only interest the latter had, as stated by him, 
was through this arrangement with the owner: “He [Wente] 





* Decision rendered, April 13, 1901. 
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says to me I shall pay the taxes and insurance on the build- 
ing, and, if I did pay the taxes and insurance, I could do busi- 
ness there, and live there. There was a dwelling house up- 
stairs. I could have use of building and live there. When I 
was ready, I moved in. J had a harness shop, and lived up- 
stairs.” On the part of defendant it is conceded that this 
shows plaintiff to have been only a tenant at will, and as such 
he had no insurable interest. In Carter vs. Insurance Co. 
(12 Iowa, 287) the court says: “A limited qualified interest 
or any reasonable expectation of property or advantage from 
property is insurable. * * * It may be said generally that 
any interest may be insured if the peril against which insur- 
ance is made would bring upon the insured by its immediate 
and direct effect a pecuniary loss.” Again, in Merrett vs. In- 
surance Co. (42 Iowa, 11), Beck, J., speaking for the court, 
says: “ What is an insurable interest?. An interest, to be 
insurable, does not depend upon the title or ownership of the 
property. It may be a special or limited interest, discon- 
nected from title, lien or possession. If the holder of an in- 
terest in property will suffer loss by its destruction, he may 
indemnify himself therefrom by a contract of insurance.” 
Under this rule the homestead right of occupancy is insurable. 
See the case last cited; also Carey vs. Insurance Co., 97 Iowa, 
619. So likewise is the right of possession of chattels: Fox 
vs. Insurance Co., 93 Iowa, 7. Under our statute a tenant at 
will is entitled to thirty days’ notice before he can be dispos- 
sessed. He therefore has at least that term of definite, fixed 
possession. This right is insurable. What its value might 
be in the present case we are relieved from determining, for 
defendant has agreed of record that plaintiff’s right of recov- 
ery, if he is entitled to succeed, is $800. 

There is another view of this matter which is presented by 
the record, although not discussed by counsel. Plaintiff was 
under obligation, through his agreement with the owner, to 
keep this property insured; and, so far as appears this was to 
be done for the latter’s benefit. He ‘had a right as a mere 
agent to do this. If, with full knowledge of all the facts, de- 
fendant chose to issue the policy in the agent’s name, it can- 
not escape liability on the ground that he had no interest in 
the subject-matter. Weonte’s interest was certainly insurable, 
and it looks to us as if that was what plaintiff agreed to pro- 
tect. 
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2. The policy contained this provision:— 

If the interest of the assured in the property, whether as 
owner, trustee, consignee, factor, agent, mortgagee, lessee 
or otherwise, be not truly stated in this policy, then * * * 
this policy shall be void. 

In its answer defendant avers that in plaintiff’s application 
for insurance he stated that he was the owner of the land 
upon which the building was situated; that this statement 
was intentionally and willfully made; that it was untrue, for 
that title was in Wente at the time; and because of this 
fraud the policy was void from its date. In response to this 
claim plaintiff alleges that the facts of his interest and occu- 
pancy and of the ownership of the property were fully stated 
to one Hannisch, a soliciting agent for defendant, who took 
the application, and filled it out; that plaintiff supposed the 
facts were correctly stated as he gave them, and did not 
learn the contrary until after the loss occurred. Evidence 
was offered by plaintiff to sustain these averments. To meet 
this testimony, Hannisch was called by defendant, who testi- 
fied as follows: “I took the application of Mr. Schaeffer, who 
has just testified in this case. He signed the application. 
* * * The information I received and put in this applica- 
tion I got from Mr. Schaeffer,—the size of the building, and 
when it was built. 1 got that from Mr. Schaeffer. Q. Now, 
one question in the application is, ‘Are you the owner of the 
property?’ and the answer is, ‘Yes... From whom did you get 
that information? <A. IT presume, from Mr. Schaeffer; and the 
saine as to the ownership of the building and the ownership 
of the land upon which it is situated. All this information 
came from Mr. Schaeffer. [ don’t see how I got the answers 
in any other way than it was answered to me by Mr. Schaef- 
fer.’ his answer was stricken out on plaintiif’s motion as 
being a mere opinion of the witness. “Q. State what you 
know about that as to the answers put down to this question. 
A. These answers were put down just as they were given me 
by Mr. Schaeffer to all questions in the application. * * * 
Q. But the information you put down in this application, if I 
understand you right, as to all the answers, do you or do you 
not state to the jury that you received that from Mr. Schaef- 
fer? A. I got that from Mr. Schaeffer.” On cross-examina- 
tion the witness says: “I don’t pretend to say I remember 
everything that was said about the ownership of the property. 
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My idea is I would not have written it in there except what he 
told me. I have not got an independent recollection of what 
he did tell me.” If the facts were told to defendant’s agent, 
and he filled the blanks in the application with erroneous 
statements, unknown to the assured, the company will be 
estopped from setting up such statements to defeat a recovery 
on the policy: Parno vs. Insurance Co. (to be decided at May 
term, with cases therein cited), 85 N. W.,——. But defendant 
had a right to show that its agent recorded the facts as given 
him. This it attempted to do by the testimony of Hannisch. 
The court wholly disregarded Hannisch’s evidence in direct- 
ing a verdict, and this must have been on the theory that it 
stated opinions or conclusions only, and not facts. Now, as 
we interpret this testimony, it is not open to objection. The 
witness says, while he has no independent recollection of the 
facts, he knows he got all the statements from Schaeffer, be- 
cause there was no other source from which he could have 
obtained them. <A statement cannot be said to be argu- 
mentative, or a conclusion merely, because a witness who has 
stated facts adds a reason to support them: Hoadley vs. 
Hammond, 63 Iowa, 599; Gaslight Co. vs. Green, 21 Iowa, 335. 
Although Hannisch said he had no independent recollection 
of what facts were told him, he did not say that, refreshed by 
the statements in the application, he had no recollection at 
all; and the effect of al! his testimony is that ‘he gives this 
refreshed or aided recollection. This he had a right to do: 
1 Greenl., Ey., 487. We cannot but think there was a conflict 
as to what information plaintiff gave the agent as to the title 
of the property. This conflict was for the jury to settle, and 
the court erred in determining it in plaintiff’s favor by direct- 
ing a verdict for him. 

3. Another defense is that a provision of the policy was 
violated, hecause there was a change of title after the insur- 
ance was effected, without the knowledge or consent of the 
company. The facts are these: Title, as we have said, was 
in Wente, the father of plaintiff’s wife, at the time the policy 
was issued. Wente died in December, 1896, and after his 
death plaintiff’s wife came in possession of a deed of date 
October 8, 1896, describing this property, and executed by her 
father and his wife. The deed runs to plaintiff’s wife in her 
maiden name. The burden of proof was upon defendant to 
show a breach of condition which would avoid the policy: 
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Sutherland vs. Insurance Co., 87 Iowa, 505. The change of 
title must be shown to be valid and complete: Kempton vs. 
Insurance Co., 62 Iowa, 83; Pringle vs. Insurance Co., 107 
Iowa, 742. This deed, being found in the possession of the 
grantee, would, if nothing more appeared, be presumed to 
have been delivered by the grantor on the day of its date. 
But something more does appear. It is shown that the instru- 
ment did not come into the grantee’s possession until after 
her father’s death, and that she knew nothing of it until it 
was handed her by a Mr. Brunning. Whether it was delivered 
to Brunning for her, or was found by him among her father’s 
papers after his death, does not appear. If the deed was not 
delivered until after the grantor’s death, it is invalid, and the 
condition of the policy is not broken (Otto vs. Doty, 61 Iowa, 
23), and all of the circumstances shown indicate that this was 
the case. 

Some other questions, not likely to arise again, are discussed 
by counsel. For the error above pointed out, the judgment 
must be reversed. 


SUPREME COURT OF MICHIGAN. 


RHODE 
vs. 


METROPOLITAN LIFE INS. CO.* 


The statement of the medical examiner at the time of examination was that 
the lungs of the insured were in good condition, but there was strong evi- 
dence that he was then suffering from consumption. The policy stipulated 
that there should be no liability unless he was in good health. 

Held, That the statement of the examiner was inadmissible as evidence which 
was conflicting, and, therefore, for the jury. 

The application stated the insured had not been under the care of a physician 
in two years. i 

Held, That the evidence of a physician that he had treated him within that 
time and was told by insured that he had also been treated previously, 
was properly excluded. Such treatment is prima facie evidence of a 
breach of warranty, and the burden is not on the company to show that 
it was for a temporary ailment. 


Where a first application for insurance has not been acted on, the company is 
not bound to take note of its contents when a second application is made 
which is the basis of the insurance. 


* Decision rendered, Dec. 21, 1901. 
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Error to Circuit Court, Wayne County. 


Have & Yerkes, for Appellant. 
Bowen, Doveatas & Wurrine, for Appellee. 


Monreomery, C. J. 

This is an action on a policy of insurance, issued on the life 
of Michael Rhode. Plaintiff recovered, and defendant brings 
error. It appears that, on November 19, 1899, the application 
for insurance, in the sum of $500, was made by deceased. A 
policy was issued on this application, bearing date December 
7, 1899. On March 6, 1900, the insured died from tuberculosis 
pulmonalis. The plaintiff furnished proofs of death, and, 
upon the defendant’s refusing payment, instituted this suit. 

It is contended by the defendant on this appeal that the 
evidence conclusively shows that the assured was not in sound 
health at the time when the application was made, and at the 
time when the policy was issued; that the assured misrepre- 
sented the facts in his application, relative to prior attendance 
and treatment by physicians; that the court erred in striking 
out testimony bearing upon this subject. The other questions 
presented are subsidiary and dependent. The policy of insur- 
ance contained a provision as follows :— 

No obligation is assumed ‘by the company until the first 
premium has been paid, nor prior to this date, nor unless 
upon this date the insured is alive and in sound health. 


And the application contained a clause as follows :— 

| further agree that the company shall incur no liability 
under this application until it has been received, approved, 
and the policy issued thereon by the company at its home 
office in New York, and the premium has actually been paid 
to and accepted by the company, during my lifetime and 
while I am in good health. 

The proofs tending to show that the deceased was afflicted 
with pulmonary consumption at the time of the receipt of this 
policy are certainly very strong; and, if the question were to 
be determined by us as a question of fact, there would be lit- 
tle room for discussion. But, as we view the case, the ques- 
tion of whether there was a conflict in testimony upon this 
subject must be determined by the answer to another ques- 
tion, which is raised by defendant’s counsel, which is whether 
or not the statement of the examining physician, made at the 
time of the examination, November 19, 1899, in which he 
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states the condition in which he found the lungs of the as- 
sured, and his opinion as to his condition of good health, is 
admissible in evidence, as against the defendant. It does not 
appear that this question has ever been presented to this 
court in just this form. But we have no doubt, on principle, 
that such testimony is competent evidence against the as- 
sured. The physician is a representative of the insurance 
company. He is employed for the very purpose of determin- 
ing the physical condition of the applicant. His examination 
is supposed to be made with the utmost care, and with due re- 
gard to the interests of his employer. We can conceive of no 
reason why his statements, made at the time, should not be 
received as competent evidence. The only case to which our 
attention is directed which bears upon the question affirms 
the admissibility of such testimony: Holloman vs. Insurance 
Co., 1 Woods, 674, Fed. Cas. No. 6,623. See, also, Joyce, Ins., 
§ 412. We do not mean to intimate that such testimony is 
conclusive, but that it is receivable, as bearing upon the ques- 
tion of the condition of health of the applicant at the time the 
examination was made, we think is clear.’ It cannot be said, 
therefore, that there is no conflict of testimony upon the ques- 
tion of decedent’s physical condition, and it follows that it 
was not error in the circuit judge to submit that question, and 
the force of that testimony, to the jury. 

The application contained the statement of the assured that 
he had not been under the care of a physician within two 
years. The testimony shows, without dispute, that he was 
attended by at least one physician within the period named, 
and, on the trial, Dr. Kestell, who testified that he attended 
upon the deceased on November 10, 1899, testified that de- 
ceased told him that he had been previously treated by Dr. 
Shurly. On metion of the plaintiff, this testimony was 
stricken out. We think there was error in this ruling. It is 
said that the previous question and answer; namely, as to 
whether he had been attended by a physician, was not stricken 
from the record. But the record shows the following: “Q. 
Do you know whether or not Rhode had been treated by any 
other physician before he came to your house? A. He said he 
was. Q. Who did he say treated him? A. Dr. Shurly. Mr. 
Murfin: I object to that, your honor. The Court: I think 
that may be stricken out.” We think it can hardly be doubted 
that the jury must have understood that the testimony upon 
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this whole subject was withdrawn from their consideration. 
But it is said that there was nothing in the question to indicate 
whether or not the answer would show a breach of the war- 
ranty; that, while the answer that he was treated by a physi- 
cian was probably material as far as it went, it should be 
shown for what he was treated, in order to show whether it 
constituted a breach of the warranty. Counsel cite Hann vs, 
Insurance Co. (97 Mich., 513), and Plumb vs. Insurance Co. (108 
Mich., 94) in this connection. These cases hold that merely 
calling upon a physician for some temporary indisposition, 
which does not tend to weaken or undermine the condition of 
the assured, would be no breach of the warranty. But in each 
of these cases the plaintiff offered affirmative testimony to 
show that the treatment of the physician was for some tem- 
porary indisposition. Neither of the cases held that it is not 
sufficient, prima facie, to show a breach of a warranty such as 
that involved in this ease, to prove that the assured had, in 
fact, been attended by a physician. Indeed, to so hold would 
be doing violence to the very terms of the stipulation; and, 
when the defendant in this case was prepared to show that 
the deceased had, within two years prior to the making of this 
application, been attended by one or more physicians, this 
was prima facie a breach of his contract, and the burden 
would be upon the plaintiff to show that the attendance was 
not for any ailment which tended to weaken or undermine his 
health seriously. 

It appears to have been suggested in the court below that, 
inasmuch as some of these facts appeared in the records of the 
company, in a previous application for insurance, which had 
been postponed, the company must be bound to take notice 
of what was contained in such prior application. But this 
position is negatived by the holding of the court in Brown vs. 
insurance Co., 65 Mich., 306. 

For the error pointed out, the judgment will be reversed, 
and a new trial ordered. 

Grant, J., did not sit. Moore and Long, JJ., concurred. 

Hooker, J., ] concur in the result. 
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SUPREME COURT OF MINNESOTA. 


BOAK FISH CoO. 
v8. 


MANCHESTER FIRE ASSUR. CO.* 


In an action on a fire insurance policy, to recover for a loss, held: 


That the policy covered the property as to which the loss was contested, and 
that the evidence was sufficient to sustain the finding of the jury to the 
effect that the loss of the property, which was injured by water, was di- 
rectly due to the fire, and that the plaintiff made all reasonable exertions 
to save the property after the fire. 


That the trial court did not err in its rulings in the admission of evidence on 
the questions whether the property was covered by the policy, and as to 
the plaintiff's exertions to save the property after the fire. 


Appeal from District Court, Ramsay County. 


Brown & Kerr, fur Appellant. 

S. C. Otmsreap, for Respondent. 

Srart, C. J. 

Action on a policy of fire insurance, which was in the stand- 
ard form. The amount of the loss was agreed upon, and it 
was admitted that the plaintiff was entitled to recover $189.- 
30, but the defendant denied any liability for the balance of 
the loss, amounting to $200. Verdict for the plaintiff for the 
full amount of the loss, and the defendant appealed from an 
order denying its motion for a new trial. 

The questions raised by the assignments of error are:— _ 

1. That the policy did not cover the property as to which 
the loss was contested, The description of the property and 
its location were designated in the policy as 

Fish in packages, and packages containing the same, in the 

four-story brick, composition-roof building, known as 

“Thurston’s Cold Storage Warehouse,” situate 207-211 

Eagle Street, St. Paul. 

A fire occurred during the life of this policy which destroyed 
a large portion of the main part of the warehouse therein 
described. The property in controversy was at the time of 
the fire in an annex or extension of the main part of the ware- 
house, which was four stories high, while the annex was only 


* Decision rendered, Nov. 22, 1901, Syllabus by the Court. 
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one story high. On the trial the court received, over the ob- 
jection and exception of the defendant, oral evidence estab- 
lishing the fact that this annex was ‘an essential part of the 
warehouse described in the policy. The trial court, upon this 
evidence and the policy, held, as a question of law, that the 
property in the annex was covered by the policy. If the evi- 
dence was competent, there can be no question as to the cor- 
rectness of the court’s decision, for the evidence was practi- 
cally conclusive that the annex was a part of the warehouse 
described in the policy. The question is, then, whether the 
court erred in receiving the evidence. It is true, as urged by 
defendant’s counsel, that, where the identity of the building 
designated in a fire insurance policy is in dispute, extrinsic 
evidence is not admissible to show that a building other than 
the one described in the policy was intended to be covered by 
it: Collins vs. Insurance Co., 44 Minn., 440; Bromberg vs. 
Insurance Co., 45 Minn., 318. But such is not this case, for 
the evidence to which objection was made was properly re- 
ceived, not for the purpose of showing that a building other 
than the warehouse designated in the policy was also intended 
to be covered by it, but for the purpose of showing of what 
the warehouse in fact consisted, and that it included the an- 
nex, as an essential part thereof: Cargill vs. Insurance Co., 
33 Minn., 90; Pettit vs. Insurance Co., 41 Minn., 299. The 
trial court did not err in receiving the evidence, nor in hold- 
ing that the property in the annex was covered by the policy. 

2. Was the loss of the fish in the annex due directly to the 
fire which injured the main part of the warehouse? The evi- 
dence showed that there was no fire in the annex, and that no 
part of the plaintiff's property in the annex was injured by 
heat or fire. On the contrary, it is conceded by the plaintiff 
that the fish were destroyed by moisture. But it claims that 
this moisture came directly from water used in extinguishing 
the fire in the main part. On the other hand, the defendant’s 
contention is that no water from the fire engines found its 
way into the annex, and that the damage to the property was 
due to its exposure for a long time after the fire to the natural 
temperature then prevailing, and to the humidity caused by 
dampness on the floor of the annex. The question of fact 
raised by the respective claims of the parties was clearly and 
correctly submitted by the trial court to the jury, and their 
verdict thereon is fairly sustained by the evidence. 
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3. The last general question is whether the plaintiff after 
the fire made all reasonable exertions to save and protect the 
property, as it was required to do by the terms of its policy. 
Incidental to this question are several questions as to the 
correctness of the rulings of the trial court in admitting over 
the objections of the defendant certain evidence offered by the 
plaintiff upon the main question. The fire occurred on July 
23, 1900. but the fish in the annex were not removed prior to 
the 380th of the same month, when they were found to be 
spoiled. There was evidence tending to show that the fish 
would have become moldy and spoilt in ‘three days if kept in a 
moist place, but there was no evidence that the plaintiff knew 
prior to July 30th that any water had gotten into the annex. 
The evidence objected to by the defendant related to the con- 
trol and management of the warehouse by the manager of 
the storage company, and the location of plaintiff’s property 
in the annex; to his statements made to the plaintiff's mana- 
ger as to when he could remove the goods; to his agreement 
to notify the plaintiff's manager when they could be gotten 
out, and the latter’s reliance thereon. We are of the opinion 
that this evidence was properly received upon the question 
whether the plaintiff used all reasonable efforts to save and 
protect the property after the fire. - It is true that the storage 
company was a bailee of the property for the plaintiff, but its 
negligence, if any, in matters as to which the plaintiff had no 
right to control or direct it, such as the control of the ware- 
house and the orderly removal of goods therefrom after the 
fire, cannot be imputed to the plaintiff. Recurring now to 
the main question, it must be conceded that the evidence is 
not entirely satisfactory as to the diligence used by the plain- 
tiff to get its goods out of the warehouse before they were 
spoiled. The trial judge might well have, in the exercise of 
his discretion, granted the motion for a new trial. But, upon 
a consideration of the whole record, we have reached the con- 
clusion that it was not an abuse of his discretion to deny the 
motion, for the evidence on this question was sufficient to take 
the case to the jury. Order affirmed. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


SARGENT 
v8. 


CENTRAL ACC. INS. CO.* 


Where the insured under an accident policy, while hunting, placed his loaded 
gun, cocked, against a fence, and, climbing over, attempted to draw it 
through and was shot in the arm, it was an unnecessary exposure to dan- 
ger within the policy. 


Appeal from Circuit Court, Dodge County. 


Swerr & Ecxe, for Appellant. 
C. E. Hooker, for Respondent, 
Dopar, J. 

The circumstances of plaintiff’s injury are established 
wholly by his own testimony and statements. He was hunt- 
ing, with two companions, who were on the other side of a 
fence, and not in sight of him. Desiring to join them, he 
leaned his gun against the fence, and climbed over. His tes- 
timony in chief as to the accident was in the following words: 
“T went to get over the fence, and put my gun up by the 
fence, and after I got over the fence the accident happened. 
How it occurred, I don’t know. I must have reached for the 
gun, * * * My right hand was shot off at the wrist.” On 
cross-examination he said, “I had no idea how I got hold of 
the gun, or how it happened at all.” In his notice and proofs 
of loss he makes the statement, “I had just climbed over a 
fence, and in reaching for my gun it accidentally discharged, 
the shot entering my right wrist,” requiring the amputation 
of the right hand. It appeared without contradiction that 
the gun was at full cock before its discharge. The force and 
effect of the clause in the policy excepting the defendant from 
liability for injuries due to unnecessary exposure to danger 
has received authoritative construction in this court in Shev- 
lin vs. Association (94 Wis., 180), where it is held to be satis- 
fied by the same acts that would constitute contributory negli- 
gence, and a distinction is drawn between the expression 
present in this policy and the expression a “ voluntary or will- 
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ful exposure to unnecessary danger,” the latter being con- 
strued to describe gross negligence, in the sense of a conscious 
exposure to a known peril. Applying the law of this case to 
the facts disclosed by plaintiff’s own uncontradicted and un- 
qualified description of the event, there is no room for differ- 
ence of opinion as to what transpired, nor for different infer- 
ences therefrom as to the existence of that negligence which 
constitutes an unnecessary exposure to danger. From the 
accident itself there can, of course, be no doubt that plaintiff 
placed his wrist in front of the muzzle of his gun, loaded and 
cocked, as he reached for it to draw it toward him through the 
fence. This was, of course, unnecessary. It is always possi- 
ble, if one must draw a loaded gun through a fence, to refrain 
from placing any portion of his person in front of the muzzle. 
Such exposure is, of itself, negligence of the most obviously 
inexcusable kind; not the conduct which the uniform experi- 
ence of mankind teaches may be expected from the man of 
ordinary prudence. Whether, indeed, there might be circum- 
stances of excitement, haste, or other peril so imminent and 
engrossing as to force one’s attention away from the danger 
incurred by conduct like the plaintiff’s, is a question analogous 
to that discussed in some of the railroad crossing cases (Guhl 
vs. Whitcomb, 109 Wis., 69, 74), but one which need not be 
considered here, as none of such circumstances are suggested 
to have been present. The finding of the Circuit Court that 
plaintiff’s injury did not result from unnecessary exposure to 
danger is not only antagonized by the great preponderance of 
the testimony; it is conclusively negatived by all the testi- 
mony and the only reasonable inference therefrom. It must, 
therefore, be set aside, and a contrary finding on that subject 
substituted for it. 

Other questions passed upon by the court below and argued 
before us are by the foregoing conclusion rendered wholly im- 
material. Judgment for the defendant necessarily results 
from the foregoing change in the findings. 

Judgment reversed, and cause remanded, with directions to 
render judgment for the defendant. 


VoL, XX XI.—17. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


WARMCASTLE 
v8. 


SCOTTISH UNION & NATIONAL INS. CO.* 


The policy covered direct damage caused by lightning, but in no case to in- 
clude damage by wind, 

Held, That it was error to refuse instructions that the verdict must be con- 
fined to direct damage from lightning, exclusive of that from wind, and 
to instruct that subsequent damage by wind could be considered, on the 
apparent theory that the building might have been weakened by the 
lightning. It was incumbent on plaintiff to distinguish between the two 
elements of damage. There was no liability for any due to wind. 


Appeal from Court of Common Pleas, Allegheny County. 


W. K. Jenninas, for Appellant. 
James 8S. Youna and W. H. McCuuna, fur Appellee. 


Porter, J. 

The policies of insurance upon which this suit was brought 
were of the ordinary standard form, providing for indemnity 
against fire, but, in addition thereto, liability for direct dam- 
age by lightning was assumed by a specific agreement at- 
tached to the policy, in the following words :— 

This policy shall cover any direct loss or damage caused 
by lightning (meaning thereby the commonly accepted use 
of the term “ lightning,” and in no case to include loss or 
damage ‘by cyclone, tornado or windstorm). 

It is perfectly clear that under this clause the insurer stipu- 
lated not only that it would be liable to the insured for direct 
loss or damage caused by lightning, but that it was also ex- 
pressly excluded from any liability for damages caused by 
cyclone, tornado or windstorm. The testimony seems to 
show some injury by lightning, and that great damage was 
also caused by wind. In order to recover under the terms of 
the policy, it was incumbent upon the plaintiff to distinguish 
between the two elements of damage. For that resulting 
from the lightning he had a right to recover; but for that 
which was caused by the wind there was no liability whatever 
upon the part of the defendant. This is the clear and definite 
“eDecision rendered,Jan.6,1902. #8 |. | 
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contract entered into by the parties, and any attempt to ex- 
tend it beyond the terms expressly stipulated in the words of 
the policy would be to substitute a new agreement in its 
stead. The defendant’s counsel presented three points for 
charge, which sought to confine the verdict of the jury to the 
direct damage caused by lightning, exelusive of that caused 
by the wind. These points were refused by the court, and the 
jury were instructed that they might take into consideration 
not only the effect of the lightning, but the subsequent injury 
by the wind, apparently upon the theory that the building 
was weakened by the lightning stroke, and thus rendered 
more susceptible to the eifect of the wind. It is true that, as 
a general principle, the insurer is liable for all losses which 
result from, or can be fairly attributed to, the peril insured 
against; but it is equally true that the insurer may impose 
such conditions as it pleases, and, while assuming the burden 
of indemnity against lightning, it may stipulate in the same 
connection against any liability for loss by wind or storm. 
This is just what was done by the terms of the policy in suit. 
The defendant was entitled to an affirmance of the points 
which were refused. It may be difficult for the jury to draw 
the line between the damage caused directly by the lightning 
and that caused by the wind, but it must be done, for there is 
no warrant in the policy for holding the defendant liable in 
any way for the damage caused by the windstorm. 

The assignments of error are, therefore, all sustained, the 
judgment is reversed, and a venire facias de novo awarded. 





Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


WASHINGTON LIFE INS. CO. 
vs. 


MILES kT AL.* 


The policy, issued by a New York company in compliance with the law of that 
State, provided that in case of lapse and of application within six months 
by the insured a paid-up policy would be issued. No demand for such 
paid-up policy was made until four years after the lapse, long after the 
amount called for had been distributed in dividends which were required 
by the company’s charter and the laws of New York. 

Held, That time was not of the essence of the contract, and the insured did 
not lose his right to a paid-up policy at the end of the six months. Such 
right did not lapse through laches until five years had expired. 

Held, That the company was not obligated to treat the amount due before that 
time as surplus entitled to distribution and so report it to the State de- 
partment. 

Held, That such disposition in the absence of evidence that its surplus was not 
adequate for the purpose would not defeat the right of the insured to a 
paid-up policy. 


Appeal from Circuit Court, Franklin County. 


C. P. Cuenautt, Hazetriaa & CHEnautt, and Grusss & Grusps, for 
Appellant. 

Guy H. Briaes and W. H. Juuian, for Appeliees. 

Gurry, J. 

The petition in this case shows that the appellant issued to 
appellee, Samuel I. Miles, a policy of life insurance in the sum 
of $5,000, June 16, 1890. This policy’was on what is termed 
the “ twenty-year life survivorship distribution plan,” the in- 
surance being for the benefit of Alma Miles, sister to the in- 
sured. The premiums to be paid were $27.10, payable quar- 
terly, which payments were made by plaintiff for three years. 
It is further alleged as follows: “ Plaintiff says that by the 
terms and conditions of said policy of life insurance the de- 
fendant agreed and stipulated that, if the said policy should 
lapse and become forfeited for the nonpayment of any pre- 
mium upon which the same shall fall due after the payment of 
three annual premiums, the said defendant company agreed, 
upon demand of said insured plaintiff, to issue to said plaintiff 
a nonparticipating paid-up policy for such sum as the reserve 


* Decision rendered, Feb. 19, 1902. 
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on such policy at the time of such lapse and forfeiture by such 
nonpayment will purchase as a single premium at the com- 
pany’s rates. Plaintiff says that he has so paid to the said 
defendant three annual premiums, as hereinbefore set out, 
and that on the 16th day of December, 1893, the said policy did 
lapse and become forfeited for the nonpayment of a premium 
due upon that said date. Plaintiff says that in accordance 
with the conditions hereinbefore set out he did demand of 
said defendant the issual of a paid-up policy as aforesaid, but 
that defendant declined and refused to issue the policy afore- 
said, and is now declining and refusing to issue same. Plain- 
tiff says that at the time of the said lapse and forfeiture ac- 
cording to the published rates of the said defendant company 
there was and is now due him from the said defendant a paid- 
up nonparticipating policy of life insurance for $750, which 
said defendant refuses and declines to issue to said plaintiff.” 

So much of the answer of defendant as is deemed material 
reads as follows :— 

“The defendant ,company admits that it did,'on the 16th 
day of June, 1890, execute and deliver to plaintiff, Samuel I. 
Miles, its policy of insurance for $5,000, No. 69,066, filed with 
the petition herein, and the contract of insurance between 
plaintiffs and defendant is set forth in said policy, and not 
otherwise. Defendant admits that said policy was so issued 
for the benefit of Alma Miles, sister of the insured, her co- 
plaintiff; and admits that plaintiffs have paid three full an- 
nual premiums on said policy of insurance; and admits that 
on December 16, 1893, said policy did become lapsed and for- 
feited for nonpayment of premiums. For further answer the 
defendant company says that said policy and contract of in- 
surance between plaintiffs and defendant contained, and does 
now contain, the following stipulations and conditions; viz.: 
‘(5) Notwithstanding this policy shall lapse and become for- 
feited for nonpayment of any premium upon the day upon 
which the same shall fall due according to the terms thereof, 
as hereinbefore contained, yet, after the payment of three an- 
nual premiums, and upon demand made with surrender of this 
policy within six months after such lapse by such nonpayment, 
this company will issue a nonparticipating paid-up policy for 
such sum as the reserve upon this policy at the time of such 
lapse and forfeiture by such nonpayment, as provided by chap- 
ter 347 of the Laws of New York of 1879, will purchase as a 
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single premium at the company’s published rates, and the 
paid-up insurance purchased by the surrender of this policy 
shall be payable at the same times and under the same condi- 
tions, except as to payment of premiums and the guaranty of 
the full reserve as a cash value as the original policy: pro- 
vided and agreed, however, that any voluntary application by 
the company of such dividends as hereinafter mentioned shall, 
as relates to action under chapter 347 of the Laws of New 
York, 1879, be taken into consideration in computing the 
amount of the reserve thereunder.’ Defendant, further an- 
swering, says that the law of New York referred to in said 
stipulation and agreement, is and was in words and figures as 
follows; to wit: — 


Chapter 347, Laws of New York 1879. An act to protect 
the rights of policyholders in life insurance companies. 
Passed May 21st, 1879. The people of the State of New 
York represented in Senate and Assembly, do enact as fol- 
lows: (1) Whenever any policy of life insurance hereafter 
issued by any company organized or incorporated under the 
laws of this State after being in force three full years, shall 
by its terms lapse or become forfeited for the nonpayment 
of any premium or any note given for a premium or loan 
made in cash on the policy as security, or of any interest on 
such note or loan, unless the provisions of this act are 
waived in the application and notice of such waiver written 
or printed in red ink on the margin of the face of the policy 
when issued, the reserve on such policy including dividends, 
additions, calculated at the date of the failure to make any 
of the payments above described according to the American 
Experience Table of Mortality and with interest at the rate 
of 45 per cent per annum, after deducting any indebtedness 
of the insured on account of any annual, semi-annual or 
quarterly premium then due, or any loan made in cash on 
such policy, evidence of which is acknowledged by the in- 
sured in writing, shall on demand made with surrender of 
the policy within six months after such lapse be taken as a 
single premium of life insurance at the published rates of the 
company at the time the policy was issued and shall be ap- 
plied as shall have been agreed in the application and policy, 
either to continue the insurance of the policy in force at its 
full amount so long as such single premium will purchase 
temporary insurance for that amount, at the age of the 
insured at the time of lapse or purchase upon the same life 
at the same age paid-up insurance payable at the time under 
the same conditions, except as to payment of premiums as 
the original policy: provided that if no such agreement be 
expressed in the application and policy the said single pre- 
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miums may be applied in either of the modes above speci- 
fied, at the option of the owner of the policy, notice of such 
option to be contained in the demand hereinbefore required 
to be made to prevent the forfeiture of the policy. Pro- 
vided, also, that the net value of the insurance given for such 
single premium under this section computed by the stand- 
ard of this State shall in no case be less than two-thirds of 
the entire reserve after deducting the indebtedness as speci- 
fied; but such insurance shall not participate in the profits 
of the company. 

“ Defendant says that said law was printed in said policy 
filed herein, and made part hereof, and that defendant com- 
pany and plaintiffs in issuing and accepting said policy con- 
tracted with reference to said law, and agreed that same 
should become and was a part of said contract of insurance. 
Plaintiffs, in accepting said policy, did so upon the conditions 
and agreements printed by the company on the inside of the 
policy, and such conditions and agreements were referred to 
and accepted by plaintiffs and the assured as part of the said 
contract of insurance, and it is and was agreed that such con- 
ditions and agreements should and shall have the same force 
and effect as if printed in full over the signature of ‘the parties 
to said contract. Defendant further says- that the law re- 
ferred to and stated herein was by the people of New York 
represented in Senate and Assembly duly enacted for the 
benefit and to protect the rights of policyholders in life insur- 
ance companies, and said law was duly signed and sealed by 
proper authority, whereby it was placed in full force and 
effect, and was at the time of the making of the contract filed 
herein and is now the law of New York, and in full force and 
effect. Defendant further says that by the express terms, 
conditions and agreements of said contract of insurance, as 
more particularly set out hereinbefore, it was provided and 
agreed between plaintiffs and defendant that no nonpartici- 
pating paid-up policy of insurance should be issued unless 
demand therefor was made within six months, with surrender 
of this policy, No. 69,066, from the time default was made in 
payment of premiums and from time policy lapsed and be- 
came forfeited for reason of nonpayment of the premium when 
due; and defendant says that six months was and is a reason- 
able time within which to make said demand and surrender 
of policy aforesaid. Defendant says that plaintiffs did make 
such default and said policy did lapse and become forfeited for 
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nonpayment of premiums as aforesaid, on the 16th day of 
December, 1893, and plaintiffs did not demand of defendant 
such paid-up policy or any policy within six months from the 
date of default and lapse as hereinbefore mentioned, and did 
not within said time offer to surrender said policy No. 69,066, 
and plaintiffs did not until in the month of December, 1897, 
four years after said default and lapse, make demand for such 
paid-up policy. Defendant pleads and relies upon said default 
in payment of premiums and plaintiffs’ failure to demand said 
paid-up nonparticipating policy, with said surrender, within 
six months thereafter, as provided by the terms and conditions 
and agreements of said policy of life insurance and ‘the laws 
of New York, in bar of plaintiffs’ right to relief sought. 

“(3) The defendant, Washington Life Insurance Company, 
for further answer, says: It is a corporation created under 
and by virtue of the laws of the State of New York for the 
purpose of insuring the lives of its members upon what is 
known as ‘ the mutual plan’ of insurance, and defendant says 
its insurance business has always been, was at the time of is- 
suing of the policy filed herein, ever since then, and is now 
conducted on the principle of giving policyholders interest in 
the profits of the company, as is required by its charter, a copy 
of which is filed herewith and made part hereof, marked 
‘Charter;’ and defendant says section 2 of article 3 of said 
charter reads as follows :— 

Section 2, art. 3 (amended 1863 to read as follows): The 
insurance business of the company shall be conducted upon 
the principle of giving to policyholders'an interest in the 
profits of the company as hereinafter provided, unless other: 
wise expressly agreed between the company and the in- 
sured. 

“Defendant says that its policyholders have at all times 
shared in the profits of the company as required by its charter, 
and said defendant has never otherwise expressly agreed with 
its policyholders at any times, but said policyholders have at 
all times shared in any and all profits of the company to which 
they were entitled under the charter of said defendant com- 
pany and under its by-laws and said profits ‘have at all times 
been apportioned among such policyholders and paid or ap- 
plied in the manner and at such times as the board of directors 
determined from time to time, which said board of directors 
had a right to so determine under the company’s charter under 





1902.) Washington Life Ins, Co. vs. Miles et al. _ 265 


the laws of the State of New York. Defendant says that 
section 2 of article 7 of said charter is in words and figures as 
follows; to wit:— 

Section 2 (amended 1863 to read as follows): The holders 
of said capital stock shall be entitled to a semi-annual net 
dividend out of the earnings of the company of (but not ex- 
ceeding) 35 per cent on.the amount of stock held by them 
respectively, payable on and after the first day of February 
and August without deduction; and said payments com- 
mencing with the first day of August, 1863. 

“ Defendant says section 1. art 8, of said charter is in words 
and figures as follows; to wit:— 


Section 1 (amended 1863 to read as follows): The com- 
pany within sixty days next after the expiration of five 
years from the first day of January, 1861, and within the 
first sixtv days next after the expiration of every subse- 
quent period of five years, shall cause a general statement 
to be made of the affairs of the company, which shall then 
exhibit the amount of the then remaining net profits of the 
company after allowing a sufficient amount to reinsure all 
outstanding risks and to cover all other obligations. The 
whole amount of the net profits so ascertained as above pro- 
vided shall be credited to the account of the policyholders 
entitled to participate in the profits, which shall be appor- 
tioned among them and:paid or applied in such manner and 
at such time as the board of directors may deem equitable 
and from time to time provided. 


“Defendant says that out of the premiums paid by plain- 
tiffs on said policy this defendant retained and held on hand 
until Ist day of July, 1894, which was and is three years and 
six months from the date of said policy, the sum of $94.10, 
which was the net reserve derived from said policy, which was 
the full extent of plaintiffs’ interest, if any they had, for life 
insurance in this defendant mutual life insurance company by 
reason of said policy No. 69,066. Defendant says that all 
other sums paid on said policy, and all other policies issued by 
said company then in existence and force, have long since been 
distributed and disposed of among its then outstanding policy- 
holders according to the terms of its charter and as required 
by the laws of the State of New York, after having first paid 
therefrom the necessary costs and expenses of conducting the 
business of said defendant company. Defendant says by rea- 
son of plaintiffs’ failure to pay premiums on said policy No. 
69,066 when due, and their failure to deliver up to defendant 
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the said policy within six months, as hereinbefore more spe- 
cifically set out, said plaintiffs forfeited all right and interest 
in and to said net reserves derived from premiums paid on 
said policy and all other policies outstanding against said com- 
pany, and plaintiffs’ said interest in said net reserve was so 
forfeited and became the assets of the existing and continuing 
policyholders of said company, and has long since said lapse 
and forfeiture, with the knowledge and consent of plaintiffs, 
been credited and paid to them, the said existing and continu- 
ing policyholders, after first having paid costs and expense of 
carrying on the ‘business of said defendant company, according 
to and as required by defendant’s charter and by the laws of 
New York; and defendant says said net reserve derived from 
said policy No. 69,066 has been so credited as the assets of the 
continuing policyholders of defendant company in all subse- 
quent declarations and distributions of surplus and profits 
which said company has declared and distributed among its 
members since plaintiffs ceased to be members thereof. De- 
fendant says that sixty days after the Ist of January, 1896, as 
required by its charter (section 1, art. 8), it made a general 
statement of its business and affairs, which exhibited the then 
remaining net profits of the company after allowing a sufli- 
cient amount to insure all outstanding risks and to cover all 
obligations, and the whole amount of net profits was ascer- 
tained and credited to the existing and continuing policyhold- 
ers, and was apportioned among them as required by defend- 
ant’s charter at which time plaintiffs were not members of the 
defendant company, their policy having long prior thereto 
lapsed and become forfeited as hereinbefore specifically set 
out. Defendant says that it was the duty of plaintiffs to sur- 
render said policy with a demand for the paid-up policy in lieu 
thereof, if they intended to require defendant to issue paid-up 
policy, within a reasonable time from time of default as here- 
inbefore set out; but defendant says plaintiffs did not make 
such demand, coupled with surrender of policy, or at all, 
within a reasonable time after the lapse of said policy for non- 
payment of premiums as hereinbefore more specifically set 
out. Defendant says that since the lapse of said policy and 
filing of petition herein the rights and interest of continuing 
policyholders have intervened, and to now require defendant 
to issne said paid-up policy would plunge its business in an un- 
settled and uncertain condition, would be a fraud and hard- 
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ship upon its continuing members. Defendant says that said 
policy ceased to be a liability against said defendant on the 

day of ———,, 189--, and prior thereto, and has never 
since that time been a liability against defendant, and is not 
now a liability against defendant company, by reason of plain- 
tiffs’ failure to demand a paid-up policy and surrender said 
policy No. 69,066 within a reasonable time after failure to pay 
premiums due and after lapse of said policy. Defendant says 
six muntls was and is a reasonable time within which to make 
such demands and surrender, and defendant says that by the 
negligence, laches and failure to perform the condition of said 
policy and the conditions imposed by the law copied herein 
plaintiffs are estopped to maintain this action, and defendant 
pleads such negligence, laches and failure as a bar to prosecu- 
tion of this action and relief sought. 

“(4) Defendant says, if it is liable to plaintiffs for a paid-up 
nonparticipating policy in any sum, which it denies, it is only 
liable for nonparticipating paid-up policy for such sum as the 
reserve, $94.10, on said policy at the time of lapse and for- 
feiture by reason of nonpayment of premiums, will purchase 
as a single premium at the company’s published rates, and de- 
fendant says that said reserve would, at company’s published 
rates, purchase only a paid-up nonparticipating policy for 
$250, and no more, when ascertained in the manner set out in 
the policy No. 69,066, which was and is the manner agreed to 
by and between the plaintiff and defendant for determining 
the amount of such paid-up insurance. Wherefore defendant, 
having fully answered, prays that the petition herein be dis- 
missed, that it have judgment for costs, and it prays for all 
proper and equitable relief.” 

It will be seen from the foregoing that the stipulations of 
the policy require the insured to apply for the paid-up policy 
in question, and required the demand, accompanied with a sur- 
render of the policy, to be made within six months from the 
time at which the policy had lapsed on account of 'the nonpay- 
ment of premiums. The court, however, wpon final submission 
of the cause, adjudged that the plaintiff should recover of the 
defendant, the appellant, a paid-up nonparticipating policy of 
life insurance for $240 in said company for the benefit of the 
plaintiff, Alma Miles, and it was further adjudged that the 
defendant, now appellant, issue to him, the plaintiff, the said 
policy of insurance aforesaid; and it was further adjudged 
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that plaintiff have judgment against the defendant for the 
costs; to all of which the defendant excepted, and prayed an 
appeal to this court, which was granted. 

Numerous authorities are cited by both appellant and ap- 
pellees. It is the contention of appellees that time is not of 
the essence of the contract, and that under the stipulations 
of the policy the appellees had paid for and were entitled to a 
paid-up policy as stipulated for in the policy of insurance. In 
Montgomery vs. Insurance Co. (14 Bush, 51) it appears that a 
policy of life insurance was issued with the stipulation that, 
after certain payments had been made, the insured, within a 
certain specified time, might surrender the policy, and obtain 
a paid-up policy for a certain amount. The question in the 
case involved was the right of the insured toa paid-up policy 

‘although demand was not made within the time specified in 
the policy, and this court said: “ Time ‘is not generally of the 
essence of contracts: Story, Eq.. § 776. It may be so when 
the contract is executory on both sides, or when the nature of 
the transaction or stipulation of the parties shows it was so 
intended by them; but when the defendant has received the 
entire consideration for performance on his part, and has no 
other defense except that the plaintiff did not come within 
the stipulated time 'to demand performance, we are not ac- 
quainted with any authority or legal principle wpon which 
such a defense can be upheld in a court of equity. If. for any 
reason, the defendant has become unable to perform his agree- 
ment, or performance would be more difficult or onerous at 
the time of the demand than it would have been at the time 
stipulated, there might be plausibility in such a defense, and 
a court of equity would no doubt either deny all relief to the 
plaintiff or grant relief upon terms that would compensate 
the defendant for the additional burden resulting from the 
plaintiff’s delay; but nothing of the kind is pretended in this 
case. The proposition upon which this branch of the com- 
pany’s defense rests is this, and nothing more. It is admitted 
that the assured paid for a paid-up policy for $4,000, and that, 
if the old policy had been surrendered at any time between 
September 5, 1872, and September 5, 1873, the company would 
have been bound to issue a new policy for that sum; and be- 
cause the old policy was not surrendered within that time the 
assured has lost ‘the ‘benefit of $4,000 paid-up insurance.” In 
Insurance Co. vs. Jarboe (102 Ky., 80) the syllabus reads: 
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“ Under the provision of a policy of life insurance that ‘ after 
three full annual payments have been paid upon this policy, 
the company will, upon the legal surrender thereof before de- 
fault in payment of any premiums, or within six months there- 
after, issue a nonparticipating policy for paid-up insurance, 
payable as herein provided, for the proportion of the amount 
of this policy which number of full years’ premium paid bears 
to the total number required,’ time is not of the essence of the 
contract, and the insured does not forfeit his right to such 
paid-up policy by a failure to demand it or to surrender the 
original policy within six months after default. The original 
policy being dead, the insured is. not required to surrender it 
before bringing suit for the paid-up policy.” The court, in 
discussing the question under consideration, said: ‘It will 
be seen from the policy in the case at bar that it was distinctly 
provided that, if the assured paid three annual payments, he 
was then entitled to a paid-up policy in proportion to the pre- 
mium paid, provided he surrendered the policy before he made 
default or within six months after default in the payment of 
premiums. It is clear under the contract that the three pay- 
ments not only continued ‘the policy in force for the time 
being, but also paid, at the election of the assured, for a paid- 
up policy in proportion to the premiums paid. The contract 
has none of the elements of an offer to sell, but it is a clear case 
in which the assured has bought and paid for a certain thing. 
It has a stipulation, in effect, that he shall demand it within 
six months after his abandonment of the other benefits ac- 
quired under the same contract. The only defense presented 
in this case is the simple fact that the appellees had not, 
within six months after the failure to pay the premium due, 
surrendered the original policy and demanded the issuing of 
the other. It is not pretended that it was any more difficult 
or expensive for the appellant to issue a paid-up policy when 
demanded than if it had been demanded at the end of the six 
months, nor can it be of any pecuniary consequence to defend- 
ant whether the forfeited policy was delivered up before the 
institution of this suit. The original policy, being dead ‘and 
of no effect, could be of no value to any person.” It is further 
stated in the opinion as follows: ‘ To the extent, if any, that 
the principles announced in the decisions in Insurance Co. vs. 
sarbour (92 Ky., 427) and Hexter vs. Insurance Co. (91 Ky., 
356) conflict with the doctrine announced in Montgomery ys. 
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Insurance Co., they are overruled.” The same doctrine was 
affirmed in Insurance Co. vs. Patterson (Ky.), 60 S. W., 383. 
From the foregoing it will be seen that the settled rule of 
this State is that time is not considered of the essence of the 
contract in such insurance policies as the one under considera- 
tion, and that the mere failure to surrender the policy and 
demand the issuance of the paid-up policy within the time 
prescribed in the policy does not defeat the right of the in- 
sured to obtain the paid-up policy stipulated for in the con- 
tract of insurance. It is, however, insisted for appellant, that 
under the principles of the decisions heretofore referred to the 
appellant in this case comes within the rule laid down in the 
decision supra; to wit: That the conditions of the parties 
had changed, or that performance would be more onerous 
than if required within the specified time; and it is claimed 
that the appellant in this case had distributed the supposed 
surplus accruing from ‘the forfeited policy in question, and 
that the laws of New York, under whose laws the appellant 
was authorized to do business, required it to distribute such 
surplus amongst the policyholders, and that, therefore, to be 
required now to issue the paid-up policy demanded would im- 
pose upon the policyholders or others a loss or some depriva- 
tion of rights or interests that would not have occurred if the 
demand had been made within six months from the time the 
policy lapsed. We do not think there is any force in this argu- 
ment. In the first place, it may be said that the company 
should be presumed to know the law, and should not report 
the proceeds of the lapsed policy as a surplus until after the 
time in which it would be exempt from issuing the paid-up 
policy. Moreover, the policyholders must be presumed, when 
they receive policies of insurance in the company, to assume 
whatever risks that legally attend or may result from the is- 
suance of their policies. In addition to this, it may ‘be said 
that there is nothing in this case to show that the reserve 
fund of appellant is not amply sufficient to equalize and pro- 
tect the interests of all the policyholders in said company. It 
is contended for the appellant that under the rules and cus- 
toms of the company, on the Ist of January succeeding the 
expiration of the time lapsed policyholders can apply for a 
paid-up policy, the surplus is distributed or disposed of, and 
therefore they should not be required after that time to issue 
paid-up policies. If this be true as a matter of law, they 
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might adopt any other rule, and in ten of twenty days after 
the termination of six months make distribution of the sur- 
plus so acquired, and thus always defeat the rules laid down 
in the cases supra. 

The appellant earnestly insists that the courts should lay 
down some rule or some time at which the right to demand 
and receive a paid-up policy should terminate. Taking into 
consideration the nature of life insurance, and all the facts 
and circumstances involved therein, we are of opinion that 
the insured should, within five years from the time he was 
entitled to demand a paid-up policy, make such demand, or 
that his laches in so doing should bar his right to demand and 
receive the same. 

For the reasons indicated, the judgment appealed from is 
aftirmed. 


SUPREME COURT OF KANSAS. 


Division No. 2. 


HARTFORD FIRE INS. CO. or HarRTForRD, Conn., 


v8. 


NELSON.* 


A policy of insurance which indemnified the insured ‘‘ against all such imme- 
diate loss or damage sustained by the assured as may occur by tornadoes, 
cyclones, and windstorms,” and which provides that the insurance com- 
pany shall not be liable forany loss or damage occasioned by hail, and 
that the policy is intended to cover such loss only as shall result directly 
from tornadoes, cyclones, or wiudstorms, does not cover a loss occasioned 
by the breaking of windows by hail, although such loss would not have 
occurred had not the hail been driven against the windows by a high wind. 


Error from District Court, Bourbon County. 


W. W. Paveerr and Barger & Hicks, for Plaintiff in Error. 
C. E. Hurerr, for Defendant in Error. 


CunnineHuaM, J. 
Plaintiff in error issued its policy of insurance to the de- 
fendant in error, by which it undertook to indemnify him 
“against all such immediate loss or damage sustained by the 
assured as may occur by tornadoes, cyclones, and wind- 
* Decision rendered, Jan. 11, 1902. Syllabus by the Court. 
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storms.” The policy further provided that the company 
should not be liable for any loss or damage occasioned by hail, 
and 

This policy is intended to cover such loss only as shall result 

directly from tornadoes, cyclones or windstorms. 

The insured building was struck by a very hard windstorm, 
accompanied by hail. The hail was blown with great violence 
against the windows on one side of the building, and occa- 
sioned the loss for the recovery of which ‘this action is 
brought. The question in the case is whether, under the 
terms of the policy, a recovery can be had. There is no ques- 
tion whatever that the loss would not have occurred had it not 
been for the high wind prevalent. By it the hail was dashed 
against the windows. We do not, however, think that in any 
true sense was the damage caused by the wind, as contem- 
plated by the terms of the policy. The policy explicitly 
limited losses thereunder to those directly resulting from tor- 
nadoes, cyclones, or windstorms, and expressly excluded loss 
which should be occasioned by hail. It is an insurance 
against wind only, and not against damage occasioned by 
wind in connection with other agencies. The hazard from 
hail is one separate and distinct from wind. Contracts may 
be made, by companies authorized so to do, for indemnity 
against loss from one or the other, or both. It is reasonable 
to suppose that such indemnity would cost more for loss occa- 
sioned by both than either alone. It is a fact of general 
knowledge that hail is usually accompanied by wind of 
greater or less violence, and that the liability of falling hail to 
do damage is thus greatly increased. May we not take note 
of this general knowledge to explain the language of the 
policy, and make plain the reason why it was therein specifi- 
cally provided that the policy should not cover loss or damage 
occasioned by hail? Can there be any question that a policy 
insuring against loss from hail would have covered the loss in 
question? In Holmes vs. Insurance Co, (89 C. C. A., 45) the 
policy insured “against loss or damage by windstorms, cy- 
clones or tornadoes,” and provided that the company should 
not be liable for any loss or damage that may occur “ from 
hail or lightning, directly or indirectly.” Under this provision 
the court held that the insurance clause specifically states 
that it insures against windstorms, cyclones and tornadoes, 
not hail or hailstorms. The defendant in error cites the case 
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of Insurance Co. vs. Hudnut (Ind. App.), 35 N. E., 397. This 
seems to have been a case where the policy insured against 
damage occasioned by cyclones and windstorms. The damage 
was occasioned by the blowing of a steamboat against the in- 
sured building. We cannot ascertain from the case that 
there. was any limitation imposed in the policy of the 
character like that found in the policy in question in this 
case, and are unable to see the relevancy of the case. The 
writer of this opinion is further of the belief that the word 
“ immediate,” quoted above, has much force in the interpreta- 
tion of the language of the policy. It means, in his opinion, 
that the damage must be occasioned without the interference 
of any agenit,—must be the direct work of air in motion, and 
not accomplished by any intermediary; that the term is one 
indicating agency, not time,—one of causation, not of dura- 
tion. But however this may be, the court is of the opinion 
that the loss complained of was not one resulting directly 
from a tornado, cyclone or windstorm, but was one occasioned 
by hail, and hence was not within the terms of the policy of 
insurance. 

The judgment of the court below will be reversed, and re- 


manded for further proceedings in accordance with this opin- 
ion. All the justices concurring. 


VoL. XXXI.—18. 





Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


DIVISION No. 1. 


GERMAN INS. Co. 
v8. 


KIRKENDALL Et AL.* 


A correct description of the property in the policy was afterwards changed by 
the agent, at the request of the insured, so as to describe a piece of land 
adjoining, under the belief that the latter was the correct description. 


Held, ‘That it was a mutual mistake of the parties which the court was en- 
titled to correct in a suit on the policy. 


Error from District Court, Lyon County. 


Quinton & Quinton, for Plaintiff in Error. 
Kexitoae & Mappen, for Defendants in Erior. 


Perr Curiam. 

Although no record was made of a second order extending 
the time within which to make a “ case” herein, the testimony 
sufficiently shows that such order was made. The motion to 
dismiss will, therefore, be overruled. 

The insurance policy in suit was correctly made in the first 
instance, and the alteration was a mistake shared in by all 
the parties. The owners of the property insured had another 
piece adjoining, upon which they had solicited insurance. 
They supposed that it had been insured, and that both policies 
were in the hands of an agent of a mortgagee. They sold the 
latter property, and undertook to transfer the insurance 
policy supposed to have been, but which in fact had not been, 
issued. This agent mistakenly delivered to the purchaser the 
policy insuring the buildings on the first piece of land, and, 
some of them noticing that the policy contained the descrip- 
tion of other land than that sold, it was concluded by them 
that a mistake had been made in writing the policy, and the 
agent of the insurance company changed the description of the 
land in the policy so as to describe the land sold. When a 
fire occured, destroying buildings on the tract not sold, the 
mistake was discovered, and in this action the plaintiffs seek 
to have the mistakes corrected, and the contract as it was 


* Decision rendered, Jan. 11, 1902. 
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made enforced. The court rightfully rectified the mistakes. 
The policy, as originally made, correctly expressed the inten- 
tion of the parties. The subsequent alteration of description 
was done under a misapprehension, not of one, but of all, 
parties. The company contends that the mistake cannot be 
rectified, because it was not mutual. The misunderstanding 
was common to all, and the mistake was participated in by 
the company’s agent equally with the others concerned. 
When the alteration was made, there was no purpose to make 
a new contract, but it was an effort to make the policies ex- 
press the real agreement of the parties. According to the 
testimony, the effort to correct the mistake was itself a mis- 
take, as the policy first drawn did express the real intention 
of the parties. The alteration being, then, a mistake, it did 
not affect the contract, but only the evidence of the contract. 
It neither added to nor took anything away from the contract, 
and did not affect the rights or liabilities of the parties to the 
contract. Under the testimony, however, it is clear that it is 
a mutual mistake, and that is a sufficient answer to the main 
objection made against the decision of the court. 
Its judgment will be affirmed. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


STERNAMAN 
v8. 


METROPOLITAN LIFE INS. CoO.* 


The application warranted the statements made to the medical examiner as 
recorded were true and were correctly recorded ; that the person writing 
them should be the agent of the insured and not of the company for that 
purpose, and that the company was not responsible for anything contained 
therein. 


Held, That the stipulation making the medical examiner the agent of the in- 
sured is against public policy and void. 


Held, That the errors and misstatements of the examiner in filling the appli- 
sation were those of the company, where no distinct agreement outside 
the application was made with the insured to the contrary by himself. 


Held, That where the answers as recorded are not in such case the same as 
those given to the examiner, a beneficiary may show that truthful an- 
swers were given, in order to defeat a claim by the company that the 
policy was forfeited by the misstatements. 


Appeal from Supreme Court, Appellate Division, Fourth 
department. 


Statement of facts by Vann, J. 

This action was brought to recover the sum of $1,000, 
alleged to be due on a policy of insurance issued by the de- 
fendant to the plaintiff, as beneficiary, upon the life of her 
husband, George H. Sternaman. The policy recites that the 
promise to insure was made in consideration of the state- 
ments contained in the application, all of which are referred 
to as warranties, and made a part of the contract. The ap- 
plication consists of two parts, A and B. Part A, entitled, 
“Application to the Metropolitan Life Insurance Company,” 
consists of questions relating to ‘the age, occupation, family 
history, ete., of Mr. Sternaman, all of which were truthfully 
answered. At the close of these questions and answers there 
appeared the following :— 

It is hereby declared, agreed and warranted ‘by the under- 
signed that the answers and statements contained in the 
foregoing application, and those made to the medical ex- 
aminer, as recorded in parts A and B of this sheet, together 
with this declaration, shall be the basis and become part of 
the contract of insurance with ‘the Metropolitan Life Insur 


* Decision ren lered, Feb. 25, 1902. 
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ance Company; that they are full and true and are correctly 
recorded, and that no information or statement not con- 
tained in this application and in the statements made to the 
medical examiner, received or acquired at any time by any 
person, shall be binding upon the company, or shall modify 
or alter the declaration and warranties made therein; that 
the persons who wrote in the answers and statements were 
and are our agents for the purpose, and not the agents of 
the company, and that the company is not to be taken to be 
responsible fer its preparation, or for anything contained 
therein or omitted therefrom; that any false, incorrect or 
untrue answer, any suppression or concealment of facts in 
any of the answers, any violation of the covenants, condi- 
tions or restrictions of the policy, any neglect to pay the 
premium on or before the date it becomes due, shall render 
the policy null and void and forfeit all payments made 
thereon. 


Part A, dated April 25, 1896, was signed by both Mr. and Mrs. 
Sternaman, and witnessed by one Godson. Part B, entitled, 
“Statements Made to the Medical Examiner,” consists of 
more than one hundred questions in fine print, and the an- 
swers thereto, written in a blank space so contracted as to 
admit of an affirmative or negative answer, with little or no 
opportunity for explanation. They relate to the health, past 
and present, of the applicant, the diseases he had been af- 
flicted with, and the physicians he had consulted. Among 
them were the following :— 

Have you ever had loss of consciousness? No. Any 
personal injury? No. Name and residence of your usual 
medical attendant? Dr. Frost, Plymouth Avenue. When 
and for what have his services been required? For la 
grippe. Have you consulted any other physician, and, if so, 
when, and for what? No. 

Part B closed as follows :— 

I hereby declare that the application to the Metropolitan 
Life Insurance Company on the reverse of this sheet for an 
insurance on my life was signed by me, and that I renew 
and confirm my agreements therein as to the answers given 
_ above to the medical examiner, and I hereby declare that 
Said answers are correctly recorded. 

Part B, dated April 27, 1896, was signed by Mr. Sternaman 
only, and was witnessed by Dr. Langley, the medical exam- 
iner. 

Upon the trial the defendant introduced evidence tending 
to show that some of the answers above quoted, made to the 
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medical examiner, were not literally true. The plaintiff then 
proved that the application “ was brought to the house of the 
insured by Dr. Langley, who was one of the defendant’s medi- 
cal examiners, and was designated and paid by the defendant; 
that the questions were asked of the deceased, and the an- 
swers thereto in the application were filled in by the doctor in 
his own handwriting; that the doctor took the application 
away with him after it had been signed by the plaintiff and 
said insured; and that the application has been in the pos- 
session of the defendant ever since. The plaintiff was pres- 
ent and heard the conversation between the doctor and the de- 
ceased at the time the application was filled in and signed.” 
The plaintiff was then sworn as a witness in her own behalf, 
but was not allowed to testify to the answers in fact made by 
her husband to the questions put to him by the medical ex- 
aminer. The plaintiff’s counsel offered to prove by her “ that 
in this interview, at this time and place, George H. Sterna- 
man, the insured, told Dr. Langley, the medical examiner of 
the defendant, that he had suffered from malaria, and was at- 
tended by Dr. McFadden, of Buffalo, or, rather, that he went 
to Dr. McFadden’s on several occasions, for malaria, to con- 
sult him, but that he was not at any time on that account laid 
up from work; and that he also doctored with Dr. McFadden, 
by going to his office, for sore eyes; and also that at the time 
the beneficiary, the plaintiff here, was sick, and the insured 
did have sore throat or tonsilitis, and that Dr. Tanner did at- 
tend him on three or more occasions at that time. but that he 
was not seriously ill; and that the deceased also stated to 
Dr. Langley that on one occasion he had been hurt in a fall 
from his bicycle. in that the skin from the palm of his hand 
had been injured, and that he had been attended by Dr. 
Staples, mentioned in the proofs of loss, for that injury to the 
hand; and that he had, during the period of his life principally 
preceding his marriage, had peculiar spells, of which he did 
not know the name, in which he had partly lost consciousness, 
and that they were occasioned by any disappointment or re- 
verse or mental pain that he suffered; and that his wife had 
consulted with Dr. Frost about them at one time, and that 
Dr. Frost had said that they were not of very much import- 
ance; and that one of these different physicians whom he had 
gone to had said that he had catarrh of the stomach, and that 
Dr. Langley thereupon examined him and questioned him in 
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regard to catarrh of the stomach, and said that he did not 
have it; and that, in regard to the other matters (being the 
malaria, the injury to the hand, and the tonsilitis), Dr. Lang- 
ley said that they were not of enough importance to insert 
them in the medical examination, and that these consulta- 
tions with other physicians were not of so serious a character 
as to require mentioning; and, further, that all particulars of 
every consultation with every physician, and every injury to 
his health, or disease, were fully disclosed to Dr. Langley in 
this interview, prior to his filling out both parts of the applica- 
tion, and Dr. Langley said that they were none of them of 
sufficient importance to warrant being inserted; and that Dr. 
Langley thereupon filled out the application and it was signed. 
The plaintifi’s attorney offered to make proof of each of these 
facts separately, as well as a whole.” This testimony was 
excluded upon the objection of the defendant that it was in- 
competent, immaterial and in violation of the contract, and 
that the plaintiff could not by parol vary the terms of the ap- 
plication and contract. Exceptions were taken to the rulings 
which excluded this evidence. 

The insured died of multiple neuritis——a disease which ap- 
parently had no connection with the answers alleged to be 
false, although this did not expressly appear: Da Costa, 
Medical Diagnosis, 128; Lippencott, Medical Dict., 673. 

The jury, as directed by the trial judge, rendered a verdict 
for the defendant; and, the judgment entered thereon having 
been affirmed by the Appellate Division (one of the justices 
dissenting, and another not voting), the plaintiff appealed to 
this court. 


Wattace Tuayer, for Appellant. 
Sewarp A. Simons, for Respondent. 


; Vann, J. (after stating the facts). 

The decision of this appeal turns substantially upon the fol- 
lowing question: When an applicant for life insurance makes 
truthful answers to all questions asked by the medical exam- 
iner, who fails to record them as given, and omits an import- 
ant part, stating that it is unimportant, can the beneficiary 
show the answers actually given, in order to defeat a forfei- 
ture claimed by the insurer on account of the falsity of the 
answers as recorded, even if it was agreed in the application 
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that the medical examiner, employed and paid by the insurer 
only, should not be its agent, but solely the agent of the in- 
sured? 

The power to contract is not unlimited. While, as a gen- 
eral rule, there is the utmost freedom of action in this regard, 
some restrictions are placed upon the right by legislation, by 
public policy, and by the nature of things. Parties cannot 
make a binding contract in violation of law or of public policy. 
They cannot in the same instrument agree that a thing exists, 
and that it does not exist, or provide that one is the agent of 
the other, and at the same time, and with reference to the 
same subject, that there is no relation of agency between 
them. They cannot bind themselves by agreeing that a loan 
in fact void for usury is not usurious, or that a copartnership 
which actually exists between them does not exist. They can- 
not by agreement change the laws of nature or of logic, or 
create relations, physical, legal or moral, which cannot be 
created. In other words, they cannot accomplish the impos- 
sible by contract. The parties to the policy in question could 
agree that the person who filled out part A of the application 
was the agent of the insured and not of the company. There 
is a difference in the nature of the work of filling out the 
blank to be signed by the insured, and that of filling out the 
blank furnished for the use of the medical examiner. The 
former is the work of the insured, and may be done as well by 
one person as by another. He may do it himself, or appoint 
an agent to do it for him. It is quite different, however, with 
the work of the medical examiner, because that requires pro- 
fessional skill and experience and the insurer permits it to be 
done only by its own appointee. The insured can neither do 
that work himself, nor appoint a physician to do it, because 
the insurer very properly insists upon making the selection 
itself. The medical examiner was selected, employed, and 
paid by the company. The insured had nothing to do with 
him, except to submit to an examination by him, as the expert 
of the company, and to answer the questions asked by him in 
behalf of the company. This he was forced to do in order to 
procure insurance; for the company required him to undergo 
a medical examination by an examiner selected and instructed 
by itself, before it would act upon his application for a policy. 
He could neither refuse to be examined, nor select the exam- 
iner, and he was not responsibie if the latter was negligent or 
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unfit for the duty assigned to him. He could not direct or 
control him, but the company could and did; for it required 
him to make the examination, fill out part B of the applica- 
tion blank, and report the facts with his opinion. The insured 
made no contract with the examiner, and was under no obli- 
gation to pay him for his services. The company, however, 
made a contract with him to do certain work for it, and agreed 
to pay him for the work when done. As between the exam- 
iner and the insured, the relation of principal and agent did 
not exist, while, as between the examiner and the company, 
that relation did exist by operation of law; yet it is claimed 
that, as between the insured and the company, the examiner 
was the agent of the former only, because he had so agreed, 
not with the examiner, but with the company itself. Under 
the circumstances, an agreement that the physician was the 
agent of the insured was like an agreement that the company 
or its president was his agent. It was in contradiction of 
every act of the parties and of every fact known to either. 
The law, when applied to the facts, made the physician the 
agent of the company, and not of the insured; and can it be 
held that, as the insured agreed that the physician was his 
agent, he became such in spite of the law and the facts? This 
is not a case of agency of one party for one purpose, and of 
another party for a different purpose; for the physician was 
employed for a single purpose only, and that was to make a 
physical examination of the insured, ask him the questions 
furnished by the company, record his answers, and report the 
result. They were not the questions of the insured, put to 
himself, to elicit facts for his use. ‘He knew the facts. He 
did not need to question himself to find out what he knew, nor 
to employ an agent for that purpose. The questions were 
those of the company, carefully prepared for it by skillful 
hands, and furnished to its medical examiner to be asked, so 
that it could learn what the insured knew about himself. It 
needed the facts for its use, and what was done by its own 
examiner to get the facts and report them to the company was 
its work, done for its benefit and in the course of its business. 
The answers were not volunteered, but were given in response 
to questions asked by the company, as much as if, imperson- 
ated, it had actually asked them as an individual. Whatever 
it told Dr. Langley to do for it, in the view of the law, it did 
itself: “Qui facit per alium, facit per se.” It appointed Dr. 
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Langley its agent for the purpose named, and he derived all 
his authority to act from the company, which could regulate 
his conduct by its rules, and could provide for such security to 
protect its interests from the consequences of his neglect or 
default as it saw fit. Can parties agree that facts, which the 
law declares establish a certain relation, not only do not es- 
tablish that relation, but establish directly the opposite? 
Can A appoint B his agent for a definite purpose, and then 
agree with C that B is not the agent of A, but is the agent of 
© for that purpose; there being no agreement whatever be- 
tween B and C? 

An agency is created by contract, express or implied. It 
“is a legal relation by virtue of which one party (the agent) is 
employed and authorized to represent and act for the other 
(the principal) in business dealings with third persons. The 
distinguishing features of the agent are his representative 
character and his derivative authority:” Mechem, Ag., § 1; 
Story, Ag., § 3. “To constitute agency there must be consent 
both of principal and of agent:” Whart., Ag., § 1. What was 
the contract between the company and the examiner? The 
defendant, being a corporation, could act only through agents. 
Having some work to do in the form of a medical examination, 
it requested Dr. Langley to do it. It created the relation of 
agency between him and itself by employing him, paying him, 
etc. . It alone could discharge him, and to it alone was he re- 
sponsible for disobedience or negligence. It could control his 
vonduct by any reasonable instructions, and hold him liable if 
he violated them. It prescribed certain questions that he 
should ask, and required him to take down the answers in a 
blank prepared by itself. It could sue him if he did not do it 
properly, and he could sue the company if it did not pay him 
for doing it. Thus we have an agency between the company 
and the examiner established by mutual agreement, with the 
right on the one hand to instruct, to discharge and to hold 
liable for default, and on the other to compel payment for 
services rendered. Hence, what the examiner did in the 
course of his employment the company did, and what he knew 
from discovery while acting for it the company knew. What 
was the contract between the insured and the examiner? 
None whatever. The insured did not employ the examiner, 
and the examiner did not agree to work for him. Neither was 
under any legal obligation or liability to the other. The in- 





1902.) Sternaman vs. Metropolitan Life Ins. Co. 283 


sured could not instruct the doctor, nor discharge him, nor 
sue him for negligence, and the doctor could not sue the in- 
sured for compensation. The relation of principal and agent 
did not exist between them, either by virtue of any contract 
or by operation of law. What was the contract between the 
insured and the insurer? With the relations above described 
as existing between the insurer and the examiner in full force, 
and in the absence of any legal relation between the examiner 
and the insured, an attempt was made by the insurer, by an 
agreement imposed upon the insured, to subvert the relation 
of its own examiner to itself, and establish a relation between 
him and the insured, without the consent of either given to 
the other. There was no tripartite contract. While the 
contract between the doctor and the company was still in ex- 
istence, the latter agreed with a third party only that that 
contract did not in fact exist between the two parties who 
made it, but did exist between two parties who did not make 
it. This was not possible by any form of words, any more 
than to make black white, or truth falsehood. We think that 
the medical examiner was the agent of the defendant in mak- 
ing the examination of the insured, recording his answers and 
reporting them to the company. 

Sound public policy prohibits the company from stipulating 
for immunity from the consequences of its own negligence, or, 
what is the same thing, the negligence of its agent: Rathbone 
vs. Railroad Co., 140 N. Y., 48. The manner of conducting the 
examination was, of necessity, intrusted to the judgment of 
the medical examiner to a great extent. His judgment might 
influence him to take down the answers in a general or in a 
particular way. In exercising his judgment he determined 
that certain answers were too trivial to be recorded. In mak- 
ing that determination he was not acting for the insured, but 
for the company; for it had furnished him with a blank, and 
had invested him with power to take down the answers, and 
hence with power to decide how they should be taken down. 
If he was negligent or failed to do his duty in this regard, the 
company could not, by an agreement made in advance, cast 
the burden upon the insured, who did not select or employ 
him. His negligence was its own negligence, and it could not 
by contract make it the negligence of the insured, or relieve 
itself from the legal consequences thereof. 
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But it is insisted the insured warranted that the answers 
were true, and that they were correctly recorded. When the 
company issued the policy, however, it knew, through its medi- 
cal examiner, that the answers as recorded were not literally 
true; that the answers as given were not correctly recorded; 
and that this occurred through no fault of the insured. It 
could not take the money of the insured while he lived, and, 
when he was dead, claim a forfeiture on account of what it 
knew at the time it made the contract of insurance, for that 
would be a fraud: Vian Schoick vs. Insurance Co., 68 N. Y., 
434; O’Brien vs. Society, 117 N. Y., 310; Kenyon vs. Associa- 
tion, 122 N. Y., 247. ° 

The insured also agreed that * no information or statement 
not contained in this application, and in the statements made 
to the medical examiner, received or acquired at any time by 
any person, shall be binding upon the company, or shall 
modify or alter the declarations and warranties made there- 
in.” The facts sought to be proved were contained in the oral 
statements made to the medical examiner, but, assuming that 
recorded statements only were meant, the result would be an 
agreement that the company might perpetrate a fraud upon 
the insured, ‘by issuing a policy and accepting premiums 
thereon, knowing all the time that the contract was void, or 
voidable at its election. The law does not permit this; for it 
declares that the company is estopped from taking advantage 
of such a contract, because it would be against equity and op- 
posed to public policy. We adopt, as expressing our own 
views upon the subject, the following language used by the 
Supreme Court of the United States in a case somewhat analo- 
gous: “If, however, we suppose the party making the insur- 
ance to have been an individual, and to have been present 
when the application was signed, and soliciting the assured to 
make the contract of insurance, and that the insurer himself 
wrote out all these representations, and was told by the plain- 
tiff and his wife that they knew nothing at all of this particu- 
lar subject of inquiry, and that they refused to make any 
statement about it, and yet, knowing all this, wrote the repre- 
sentation to suit himself, it is equally clear that for the in- 
surer to insist that the policy is void because it contains this 
statement would be an act of bad faith and of the grossest in- 
justice and dishonesty. And the reason for this is that the 
representation was not the statement of the plaintiff, and 
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that the defendant knew it was not when he made the con- 
tract, and that it was made by the defendant, who procured 
the plaintiff’s signature thereto. It is precisely in such cases 
as this that courts of law in modern times have introduced the 
doctrine of equitable estoppel, or, as it is sometimes called, 
‘estoppel in pais. * * * Indeed, the doctrine is so well 
understood and so often enforced that if, in the transaction 
we are now considering, Ball, the insurance agent who made 
out the application, had been in fact the underwriter of the 
policy, no one would doubt its applicability to the present 
case. Yet the proposition admits of as little doubt that if 
Ball was the agent of the insurance company, and not of the 
plaintiff, in what he did in filling up the application, the com- 
pany must be held to stand just as he would if ‘he were the 
principal. * * * This principle does not admit oral testi- 
mony to vary or contradict that which is in writing, but it goes 
upon the idea that the writing offered in evidence was not 
the instrument of the party whose name is signed to it; that 
it was procured under such circumstances by the other side 
as estops that side from using it or relying on its contents; 
not that it may be contradicted by oral testimony, but that it 
may be shown by such testimony that it cannot be lawfully 
used against the party whose name is signed to it:’ Insur- 
ance Co. vs. Wilkinson, 18 Wall., 222. 

We think it is established by the weight of authority in this 
State that the medical examiner is the agent of the insurer in 
making the examination, taking down the answers, and re- 
porting them to the company; that his knowledge thus ac- 
quired, his interpretation of the answers given, and his errors 
in recording them, are the knowledge, interpretation and er- 
rors of the company itself, which is estopped from taking ad- 
vantage of what it thus knew and what it had thus done when 
it issued the policy and accepted the premiums: O’Farrell vs. 
Insurance Co., 22 App. Div., 495; Id., 44 App. Div., 554; Id., 168 
N. Y., 592; O’Brien vs. Society, 117 N. Y., 310, 318; Grattan 
vs. Insurance Co., 92 N. Y., 274; Grattan vs. Insurance Co., 80 
N. Y., 281; Flynn vs. Insurance Co., 78 N. Y., 568; Whited vs. 
Insurance Co., 76 N. Y., 415; Sprague vs. Insurance Co., 69 
N. Y., 128. 

The earlier cases of Rohrbach vs. Insurance Co. (62 N. Y., 
47) and Alexander vs. Same (66 N. Y., 464) involved the au- 
thority of a fire insurance broker or solicitor only, and were 
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distinguished in Whited vs. Insurance Co. (76 N. Y., 419, 420), 
where the court said: ‘If the procurer of the insurance is to 
be deemed the agent of the insured, and Harmon is to be 
deemed such procurer, he may not be taken into the service of 
the insurer as its agent also; or, if he is so taken, the insurer 
must be bound by his acts and words when he stands in its 
place and moves and speaks as one having authority from it, 
and pro hac vice, at least, he does then rightfully put off his 
agency for the insured, and put on that for the insurer.” In 
Allen vs. Insurance Co. (123 N. Y., 6) the intermediary was 
also a mere broker and not the agent of the company, as dis- 
tinctly appears on page 15, 123 N. Y., where the court said: 
“So far as it appears, Noble had no relations whatever with 
the defendant, other than that he forwarded this paper writ- 
ing which contained statements of the amount. of insurance 
proposed for, and of the privileges desired. He certainly ap- 
pears to have been nothing more than an insurance broker, 
soliciting insurance business; and when, upon the acceptance 
of the risk, he received back a policy of the company for the 
plaintiff, his sole office was simply to deliver it for the com- 
pany, and to collect the premium. That is certainly not 
enough to constitute him an agent for the company, with 
authority to bind it retroactively or presently in transactions 
relating to the insurance. Circumstances are wholly wanting 
from which we may presume the authority of an agent.” In 
the earlier Grattan Case the medical examiner was instructed 
by the defendant to report the answers to the questions in 
the certificate in his own handwriting, but he failed to report 
one of the answers as given by the applicant. In an action on 
the policy the falsity of the answer as recorded was insisted 
upon as a defense, although the answer as given was abso- 
lutely true. The court, referring to the medical examiner, 
said: “He was, as medical examiner, charged with certain 
duties by the defendant, and was acting in concert with the 
soliciting agent of the company. On the part of the life in- 
sured was entire good faith and truthfulness, and there is no 
reason to suspect any intentional unfairness on the part of 
the examiner. The omission was inadvertent. Is the com- 
pany thereby released from its obligation? Many decisions 
in this court show that it is not: Mowry vs. Rosendale (74 
N. Y., 360) and cases there cited. Within the principles 
therein recognized as well established, the erroneous answers 
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must be taken as the declaration of the defendant, and, in any 
controversy depending upon it, must, between the parties, be 
taken to be true. In this case the physician was not the 
agent to solicit insurance, but he had an act to perform in 
regard to it as the agent of the company. His written in- 
structions were to write out the answers. In this instance he 
failed to do it correctly. The principle upon which it has been 
held that the company, and not the insured, is responsible for 
the error of the soliciting agent, is equally applicable here. 
This question has been repeatedly considered by this court, 
and in the recent case of Flynn vs. Society (9 Wkly. Dig., 324; 
Id.. 78 N. Y., 568) was again before us. The point presented 
was similar to the one now under review. The decision was 
in conformity with the views above expressed, and the doc- 
trine referred to must be deemed settled.” The O’Farrell 
Case was strikingly like the one before us, so far as the point 
now involved is concerned. In that case the insured agreed 
that his application was “ made, prepared and written” by 
himself, “or by his own proper agent,” and that the company 
was “not to be held responsible for its preparation, or for 
anything contained therein or omitted therefrom.” He war- 
ranted that the answers made to the questions in both parts 
of the application, including that provided for the use of the 
medical examiner, were “strictly correct and wholly true;” 
that they should “form the basis and become part of the con- 
tract of insurance;” and that “any untrue ‘answers ” should 
“render the policy null and void.” The policy itself referred 
to the application, and declared that the statements therein 
contained were warranties, and a part of the contract. 
Among the printed questions to be put by the medical exam- 
iner to the insured was the following: “ Did any of the par- 
ents, grandparents, brothers or sisters of the life proposed 
ever have consumption or any pulmonary. or scrofulous dis- 
eases?” To this question he answered that he did not know, 
but the physician recorded the answer as “ No.” A recovery, 
at first denied, was finally had upon the policy, and it was sus- 
tained in both appellate courts. We divided in judgment and 
filed no opinion, but the following extract from the opinion of 
the Supreme Court upon the last appeal suggests the view 
that finally prevailed: “If it be accepted as a fact that the 
insured made answer to this question by stating that he did 
not know, then such fact became one known to the company, 





288 Court of Appeals of N.w York. [ March, 


as it was known to its agent; and, if it thereafter chose to de- 
liver the policy and accept the payment of premiums thereon, 
it became bound according to the tenor of its terms.” In that 
case, aS an examination of the appeal book on the files of this 
court shows, the answer, as made to the medical examiner by 
the insured, was received upon the trial, notwithstanding the 
strenuous objections of the defendant, and without that evi- 
dence there could have been no recovery on the policy. The 
affirmance of the judgment by this court necessarily involved 
an adjudication that such evidence was properly received. 

Upon the trial of the case in hand, the defendant’s objection 
to similar evidence on similar grounds was sustained, but 
both upon principle and authority we think it should have 
been received. This conclusion requires a reversal of the 
judgment and the award of a new trial, with costs to abide 
the event. 

Parker, C. J. (dissenting). 

The decision about to be made is an unusually interesting 
one, because it introduces a new feature into the law of con- 
tracts, by which persons of sound and open minds and honest 
purposes are cut off in one direction from freedom of contract. 
in that they may not agree that an intermediary shall, for all 
purposes of the contract, be deemed the agent of one of the 
parties, if some court be of the opinion that he was the agent 
of the other; and this is to be held notwithstanding this court, 
in Allen vs. Insurance Co. (123 N. Y., 6, 18), in speaking of a 
similar provision in a contract of insurance, said: “Parties 
may insert any provisions they choose in contracts, provided 
they violate none of the rules of law, and they should all be 
given their appropriate and intended effect.” The underlying 
reason prompting this decision received both consideration and 
condemnation in Maier vs. Association (24 C. C. A., 239) by 
Mr. Justice Harlan, writing for the Circuit Court of Appeals 
of the Sixth circuit; ‘his associates concurring. In that case 
an application blank was erroneously filled up by an agent of 
defendant, for whose neglect or wrong plaintiff contended the 
defendant should not be advantaged, and the court said: 
“ But here the assured was distinctly notified by the applica- 
tion that he was the party held as warranting the truth of his 
statements, ‘ by whomsoever written.’ Such was the contract 
between the parties, and there is no reason in law or in public 
policy why its terms should not be respected and enforced in 
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an action on the written contract. It is the impression with 
some that the courts may, in their discretion, relieve parties 
from the obligation of their contracts whenever it can be seen 
. that they have acted heedlessly or carelessly in making them. 
But it is too often forgotten that, in giving relief under such 
circumstances to one party, the courts make and enforce a 
contract which the other party did not make or intend to 
make.” 

In the case at bar the defendant proved a breach of war- 
ranty which forfeited the policy. The facts thus warranted 
are found in that part of the application signed by the medi- 
cal examiner; and the contention of the plaintiff is that Dr. 
Langley, the medical examiner, was the agent of the defend- 
ant, and hence it may be shown that the insured communi- 
cated to him certain facts about his life which the doctor did 
not write down, and which were in conflict with those written 
down, and that this may be done notwithstanding the applica- 
tion, which forms part of the contract, contains this provision: 
“It is hereby declared, agreed, and warranted by the under- 
signed that the answer and statements contained in the fore- 
going application, and those made to the medical examiner, as 
recorded in parts A and B of this sheet, together with this 
declaration, shall be the basis and become part of this con- 
tract of insurance with the Metropolitan Life Insurance Com- 
pany; that they are full and true and are correctly recorded, 
and no information not contained in this application and in 
the statements made to the medical examiner (A and B, re- 
spectively), received or acquired at any time by any person, 
shall be binding upon the company, or shall modify or alter 
the declaration and warranties made therein; that the per- 
sons who wrote in the answers and statements were and are 
our agents for the purpose, and not the agents of the company, 
and that the company is not to be taken to be responsible for 
its preparation, or for anything contained therein or omitted 
therefrom; that any false, incorrect or untrue answer, any 
suppression or concealment of facts in any of the answers, any 
violation of the covenants, conditions, or restrictions of the 
policy, any neglect to pay the premium on or before the day it 
becomes due, shall render the policy null and void and forfeit 
all payments made thereunder.” At the close of the state- 
ments of the medical examiner which are to be found in Ex- 


hibit B is the following: “I hereby declare that the applica- 
VoL. XXXI —19. 
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tion to the Metropolitan Life Insurance, Company, on the 
reverse of this sheet, for an insurance on my life, was signed 
by me, and that I renew and confirm my agreement therein as 
to the answers given above to the medical examiner, and I 
hereby declare that said answers are correctly recorded.” 
This was followed by the signature of the applicant. It ap- 
pears, therefore, by the terms of the contract, that the in- 
sured declared that the medical examiner had correctly 
recorded the answers given to the questions; and it would 
seem that in the absence of fraud, of which there is no pre- 
tense in this case, the insured would be bound by the answers 
written out by the medical examiner, although he were in 
fact the defendant’s agent, and there was no agreement on 
the part of the insured and the company that the physician 
should, for the purposes of the contract, be deemed the agent 
of the insured. Now, notwithstanding his agreement re- 
newed and confirmed the answers as written out by the medi- 
cal examiner, those answers were in fact untrue in important 
particulars,—so important that it is quite likely that, if the 
questions had been answered truly, a policy would not have 
been issued. But that fact, if it be such, is one of no legal 
importance in the disposition of this case. By the terms of 
the application it was agreed that the insured warranted the 
truth of the answers as they appeared in the application, and, 
further, that if untrue the policy should be null and void. 
Unless the right of insurance companies and individuals to 
contract with each other as they will may be abridged by the 
courts, this judgment must be affirmed. That the Legislature 
may provide a standard form for life insurance policies is un- 
questioned, but the power is legislative, and no attempt 
should be made indirectly to exercise it by the courts, which 
would best discharge their duty in the end, as experience 
proves, by giving full force and effect to the contracts of all 
parties. 

The method by which the plaintiff sought to relieve the con- 
tract from the effect of the several untrue answers in the ap- 
plication upon which the defendant acted was to prove that 
the insured made very different answers to Dr. Langley, the 
physician who undertook to write down the replies, to prove, 
in fact, that the insured told Dr. Langley everything which 
the defendant has now proved about his physical condition, 
and then to ask the court to hold, notwithstanding the insured 
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had contracted to the contrary, that Dr. Langley was the de- 
fendant’s agent, and hence that the defendant is estopped 
from denying that it knew the whole truth about the insured’s 
prior state of life. The defendant’s counsel contended (and 
so far the courts have sustained him) that his client had is- 
sued its policy in reliance on the truth of the statements con- 
tained in the application, and that Sternaman, the applicant, 
had in terms contracted that it might do so, and that, if any of 
the answers should prove to be untrue, it should render the 
policy null and void. He asserted the right of his client to 
the protection of the law in the enforcement of its contract, 
and pointed out the necessity, according to his client’s view, 
of the incorporation into such contracts of a provision that 
the applicant for insurance shall be held to warrant the truth 
of all answers, no matter by whom written, and although the 
writer be in the service of the company. The reasons pre- 
sented in support of defendant’s contention are briefly stated 
in the language of Mr. Justice Williams in Bernard vs. Asso- 
ciation (14 App. Div., 142), in which ‘all his associates con- 
curred. The aim of the defendant is “to protect itself in 
two respects by its policy: First, against any attempt by the 
agent and the insured, conspiring together, to defraud the 
company by presenting to it an application containing false 
statements and answers, and securing a policy thereon, which 
would not have been issued had the truth been known to the 
company; second, against any attempt by the beneficiary, 
after the death of the assured, by parol evidence, to avoid the 
effect of false statements and answers in an application upon 
which a policy was actually issued.” These reasons seem to 
be well founded; for it is not in the public interest that 
frauds should be permitted for the benefit of individuals, how- 
ever needy they may be. But it matters not whether the rea- 
sons be sound or not, the defendant has a right to issue poli- 
cies of insurance to such persons and upon such terms as it 
chooses, so long as it violates no provision of law; and he who 
would be insured must accept its contracts upon its own 
terms, or go elsewhere for his insurance. These parties 
agreed that, for the purposes of the application for the policy 
of insurance, the medical examiner who wrote down the an- 
swers was to be regarded by both parties as the agent of the 
applicant; and one of the objects of that stipulation was to 
assure the defendant that it could rely upon the truth of the 
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answers contained in the application, and that it could issue a 
policy without fear that it might afterwards be claimed that 
it was bound by some information that its agent had obtained 
that was in conflict with the answers in the application. And 
this does not seem at all unfair to the applicant, for he signs 
the application, and is carefully advised of the importance of 
the truth of his answers, while it is certainly no more than 
fair to the defendant that it should have the whole truth be- 
fore it when determining whether the risk is one that it 
should accept. But in any event the defendant has the right 
to insist, as a condition of its issuing the policy, that an appli- 
cant shall agree that, for the purposes of the application and 
the issuance of the policy, whoever fills up the blanks, whether 
he be in the employ of the defendant, or a soliciting agent, or ~ 
one occasionally paid by it for making a medical examination, 
shall for that purpose be deemed the agent of the applicant. 
If the applicant does not care to so agree, he need not make 
the application. But if he does make it, and incorporates 
that agreement into his application, and upon the strength of 
it the policy is issued, he is bound by it, and the defendant is 
entitled to the full protection of it; and so this court and the 
Supreme Court of the United States have unvaryingly held. 
Rohrbach vs. Insurance Co. (62 N. Y., 47) was an action on a 
policy issued for insurance against fire. The facts stated in 
the application were by its terms made warranties as stated 
therein. They proved to be untrue, and it was held that a 
recovery could not be had, although the applicant had truly 
stated the facts to the agent who filled up the application; 
and the reason for it was, as in this case, that the policy pro- 
vided, in effect, that the agent should be deemed the agent of 
the insured, and not of the company, and it was held that the 
knowledge of the agent was immaterial, and could not affect 
the warranty. In the course of the opinion the court said: 
“It is hereupon urged by the plaintiff that the errors and 
omissions were those of the defendant. But the plaintiff and 
defendant have in the policy, the contract between them, ex- 
pressly agreed that Brand should be deemed the agent of the 
plaintiff, and not of the defendant, under any circumstances. 
* * * But we must take the contracts of the parties as we 
find them, and enforce them as they read. By the one before 
us the plaintiff has so fettered himself as to be unable to re- 
tain, as the case now stands, the real essence of his agree- 
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ment. Though he has frankly and fully laid before the actor 
between him and the defendant all the facts and circum- 
stances of the case, he is made responsible for error in legal 
conclusions which he never formed, and which were arrived 
at by one in whom he trusted, and whom he supposed to stand 
in the place of the defendant. * * * Held to the letter 
and substance of his contract, the plaintiff made a breach of 
warranty and condition precedent, upon the truth of which 
his contract rested, and for that reason may not recover in 
this action, as the facts now stand.” The Rohrbach Case was 
followed by the Alexander Case, 66 N. Y., 464. That contract 
contained the following clause: ‘ It is a part of this contract 
that any person other than the assured who may have pro- 
cured this insurance to be taken by this company shall be 
deemed to be the agent of the assured named in this policy, 
and not of this company, under any circumstances whatever, 
or in any transaction relating to this insurance.” The court 
(Judge Rapallo writing), on the assumption, as he said, that 
the agent, Brewster, was the agent of the company for the 
purposes of the application, said: ‘“ But the policy now in 
question contains an express agreement that any person other 
than the assured who may have procured the insurance to be 
taken by the company shall be deemed to be the agent of the 
assured, and not of the company, under any circumstances 
whatever, or in any transaction relating to the insurance. In 
Rohrbach vs. Insurance Co. (62 N. Y., 47) this court decided 
that such a clause was operative, and precluded the insured 
from claiming that the company was bound by the knowledge 
of a similar agent through whom the policy had been pro- 
cured.” The last utterance on the subject in this court is to 
be found in the Allen Case, 123 N. Y., 6. In that case, as in 
this one, the court was asked to draw the inference of fact 
that the person who did the writing was the agent of the com- 
pany (notwithstanding the stipulation that he should be 
deemed the agent of the applicant for all the purposes of the 
contract), and to thrust its inference of fact into the contract 
in the place of the provision declaring him to be the agent of 
the insured. But the court repudiated the plaintiff’s claim, 
Saying, among other things (Judge Gray writing): “Then, 
too, the policy contained the provisions that the company 
would not be bound by any acts of, or statements of or to, any 
agent, or other person, which were not contained in the policy, 
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and, further, that any person other than the assured procur- 
ing the policy, or any renewal thereof, should be deemed the 
agent of the assured, and not of the company. To these con- 
ditions the plaintiff’s assent is presumed to have been given 
by his acceptance of the policy, and there is no reason why he 
should not be bound by them. If Noble bad been the agent of 
the defendant, it was perfectly competent to stipulate by this 
contract of insurance that anything done by or known to the 
agent should be without effect upon the contract, unless made 
known in writing to the principal,’—citing authorities above 
quoted. The parties were competent to make that stipula- 
tion, said this court in that case; but they are not competent 
to make the stipulation in this case, it is now said. No at- 
tempt, however, is made to give a reason for holding that the 
parties are competent to make one, ‘but not the other. None 
can be given, I assume, that will persuade any mind. A re- 
versal in this case will, as ‘a matter of fact, overrule Allen’s 
Case; and it would seem as if the court’s assertion in that 
case of competency on the part of the parties to contract as 
they did should be opposed with something more than a con- 
trary assertion in this case; that, at least, the court should 
point out what it is that prevents two men of sound mind, 
dealing with each other honestly, from agreeing that for all 
the purposes of a particular contract a person who shall act 
as the agent for one shall be deemed the agent of the other. 
In the United States courts the view hitherto taken by this 
court has been adopted: Insurance Co. vs. Fletcher, 117 U. 
S., 519; Maier vs. Association, 24 C. C. A., 239. The Fletcher 
Case was an action brought upon a life insurance policy, the 
application for which stipulated that the statements therein 
were warranties, and that no statement to the agent not con- 
tained in the application, and thus transmitted to the com- 
pany, should be binding upon it. The agent, without the 
knowledge of the applicant, wrote down false answers, and 
the appellant signed without reading the application. It was 
held that the policy was void, and no recovery could be had 
thereon, notwithstanding the insistence of counsel that inas- 
much as the applicant never in fact made the false state- 
ments and representations to which his name was signed, but 
did truthfully answer the agent, the company which employed 
the agent should suffer, rather than the applicant. From the 
opinion in that case we quote: “It was his duty to read the 
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application he signed. He knew that upon it the policy 
would be issued, if issued at all. It would introduce great 
uncertainty into all business transactions if a party making 
written proposals for a contract, with representations to in- 
duce its execution, should be allowed to show, after it had 
been obtained, that he did not know the contents of his pro- 
posals, and to enforce it, notwithstanding their falsity as to 
matters essential to its obligation and validity. Contracts 
could not be made or business fairly conducted if such a rule 
should prevail, and there is no reason why it should be applied 
merely to contracts of insurance. There is nothing in their 
nature which distinguishes them in this particular from 
others. But here the right is asserted to prove not only that 
the assured did not make the statements contained in his an- 
swers, but that he never read the application, and to recover 
upon a contract obtained by representations admitted to be 
false, just as though they were true.” The Maier Case (24 C. 
C. A., 289) has already been briefly referred to; and other ref- 
erence to it will not be had, except to say that the contention 
of the plaintiff in that case was that the questions were pro- 
pounded and answers written by an agent of the insurance 
company who knew all of the facts, but suppressed them when 
preparing the answers, and that hence the company was es- 
topped from denying that it possessed the knowledge which 
he had. But the court held that the insured, having con- 
tracted otherwise, should be bound by his contract, in a very 
careful opinion written by Mr. Justice Harlan, in which he 
cites, among other cases, in support of the decision made, the 
Fletcher Case, 117 U. S., 519. This position is followed in a 
carefully considered opinion by the Appellate Division of the 
First department in Bernard vs. Association (14 App. Div., 
142), and by the Fourth department in Hamilton vs. Associa- 
tion (27 App. Div., 480), and there are no later authorities in 
this court or in the United States Supreme Court to which 
our attention has been called which are in conflict with the 
decisions to which reference has been made. 

Appellant’s counsel cites Sprague vs. Association (69 N. Y., 
128) and Whited vs. Insurance Co., 76 N. Y., 415. The Sprague 
Case, the. opinion in which was written by Judge Folger, who 
also wrote in the Rohrbach Case, is distinguishable from the 
latter in two respects, which will be sufficiently pointed out 
by taking extracts from the opinion. The first is: “ Nor will 
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the defendant’s position hold,—that Bowers was the agent of 
the plaintiff therein. There is the clause, to be sure, in the 
policy, that he who procures the insurance from the defend- 
ants shall be held by contract to be the agent of the plaintiff. 
There is, however, the other condition, hostile thereto, im- 
posed by the defendants themselves, that the application 
must be made out by an authorized agent of them. And the 
referee finds, and so is the proof, that Bowers was the agent 
of the defendant.” And the second extract is: “This de- 
fense of the defendant rests entirely upon the statement in 
the paper called the ‘ application.’ There is no finding of fact 
which permits us to call that the application of the plaintiff, 
and hence his warranty. There is no breach of warranty, 
therefore, by him, for he has made no warranty. The case is 
entirely without findings of fact to sustain the position of the 
defendants.” The opinion in the Whited Case (Judge Folger 
again writing) distinctly approves of the Rohrbach Case, 
which is controlling in the case at bar. After saying that it 
would be fatuous to deny that Harmon was the agent of the 
defendant, were it not for a clause in the policy upon which 
the defendant builds, the opinion continues: “ The clause is 
in this wise: That any person other than the assured, who 
may have procured the insurance to be taken, shall be deemed 
to be the agent of the assured, and not of the company, under 
any circumstances whatever, or in any transaction relating to 
this insurance. That clause we have held to be forceful in 
Rohrbach vs. Insurance Co. (62 N. Y., 47); and Alexander ys. 
Same, 66 N. Y., 464. We have not held it so, as yet, further 
than the scope of the facts in those cases. * * * That 
case [referring to the Rohrbach Case] dealt with matters be- 
fore the issue of the policy,’—meaning thereby that the stipu- 
lation by which the plaintiff agreed that the answers were 
true and were made by him, and that, if written out by an- 
other, that other was his agent, and not the agent of the com- 
pany, was incorporated into the application upon which the 
company acted in determining whether to issue a policy, in 
the Rohrbach Case, whereas in the Whited Case the policy 
was not issued on the strength of a partly written and partly 
printed application, and the provision as to agency was merely 
incorporated in the policy, which was procured through one 
Harmon, who countersigned it as defendant’s agent. That 
policy was renewed twice, each renewal receipt being signed 
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by the defendant’s president, and each containing this clause: 
“ Not valid unless countersigned by the duly-authorized agent 
of the company.” Each receipt was countersigned by Har- 
mon, who received the premiums and forwarded them to the 
defendant. On applying for a third renewal, plaintiff in- 
formed Harmon that he had sold the premises, and that his 
interest was as mortgagee. Harmon received the premium, 
gave another renewal receipt, and said he would make it all 
right. The court held that in the renewal of the policy, not 
in obtaining it, Harmon was the agent for the defendant, and 
it was bound by his acts. If there are any other authorities 
in this court which, even as a matter of first impression, ap- 
pear to militate against the position taken by this court and 
the United States courts in the cases cited supra, they have 
not been brought to my attention. The Grattan Cases (80 N. 
Y., 281, and 92 N. Y., 274); and Flynn vs. Insurance Co. (78 N. 
Y., 568); and O’Brien vs. Society (117 N. Y., 310) certainly do 
not, for they have not even the merit of being in point. The 
question presented in this case was not raised in those cases, 
and could not have been, because in none of them did the con- 
tract contain a stipulation that the medical examiner or other 
representative of the company should be deemed to be the 
agent of the insured. 

Since the foregoing was written I have found the case of 
Northern Assur. Co. vs. Grand View Bldg. Ass’n (22 Sup. Ct., 
133), decided by the United States Supreme Court less than 
two months ago, which contains an exhaustive review of the 
cases both in England and this country which have grown out 
of attempts, through one device or another, to break down the 
written contract by parol evidence. In that case the attempt 
was made to show knowledge in the company’s agent of a fact 
denied in the policy, and because of such agency to charge the 
company with knowledge. The court, in repudiating the 
plaintiff's contention, pays critical attention to some of the 
authorities in this State, and demonstrates, as I think, that 
both on principle and on the authority of nearly all jurisdic- 
tions in this country, as well as England, the stipulations of 
this contract should control. 

The judgment should be affirmed, with costs. 

O’Brien, Bartlett, Haight, and Martin, JJ., coneur with 
Vann, J. Gray, J., concurs with Parker, C. J. 

Judgment reversed, ete. 
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COURT OF APPEALS OF KENTUCKY. 


GREENWICH INS. CO. 
v8. 


LOUISVILLE & N. R. CO. ET AL.* 


A railroad company leased a part of its premises to a brewing company for the 
erection of a building without charge, but conditioned that it should be 
held harmless for all damages from fires The fire originated through 
negligence of the railroad in another building, not on its premises, from 
which it spread to the building of the brewing company. 

Held, That the insurer of the brewing company was entitled to subrogation 
against the railroad, but that the latter was exempted from liability 
through its lease. 

Held, That the doctrine that a common carrier cannot claim exemption for 
negligence does not apply. The railroad was not obligated as a carrier 
to make the lease, and owed no duty except to refrain from willful dam- 
ages. 

Held, That the brewing company was not responsible to the insurer for not 
notifying it of the condition in the lease, and that payment of insurance 
money was not under mistake of fact or through misrepresentation of title. 


Appeal from Circuit Court, Marion County. 


Lare S. Pence, for Appellant. 

Joun McCuorp, for Appellee Frank Fehr Brewing Co. 

W. C. McCuorp, Listt & McCuorp, and Epwarp W. Hives, /or Ap- 
pellee Louisville & N. R. Co. 

O’Rear, J. 

The New South Brewing & Ice Company was granted the 
privilege by appellee, the Louisville & Nashville Railroad 
Company to build a cold storage house upon the latter’s right 
of way near Lebanon Station. Among the conditions of the 
lease was the following :— 


And whereas, such use of the right of way or the lands of 
said railroad company is solely at the instance of said brew- 
ing and ice company, and for its accommodation, and with- 
out charge on the part of said railroad company; and 
whereas, said railroad company would not give its permis- 
sion or consent to the erection or use aforesaid on its said 
right of way or lands except upon the express condition: 
“That, in consideration of the premises, said railroad com- 
pany, its officers and agents, or other companies operating 
its railroad, be released and held harmless from, and in- 


* Decision rendered, Feb. 4, 1902. 
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demnified against, all claim or demands of said New South 

Brewing & Ice Company or others on account of any injury 

or loss whatever to said house or its contents, by reason of 

fire from locomotives, or from any cause whatsoever.” 

This contract was subsequently assigned by the consent of 
the railroad company to the Frank Fehr Brewing Company, 
who assumed it subject to the conditions above quoted. By 
the negligence of appellee railroad company’s employees a fire 
is alleged to have occurred, caused ‘by sparks from its locomo- 
tives. The fire originated in a building not on appellee’s right 
of way, and owned by another not a party to the above con- 
tract nor to this suit. The cold storage house was burned in 
the same conflagration. It had been previously insured by 
appellant, who paid the owner for the loss, and brought this 
action against the railroad company, claiming it was entitled 
by subrogation to recover as the lessee, the owner of the cold 
storage house, would have been. This last statement we 
accept as true. The question is whether under the contract 
above quoted appellee railroad company was exempt from 
damages to the building in question by reason of fire caused 
by its negligence. The Circuit Court held that it was. 

It is argued for appellant that the railroad company cannot 
contract against the consequences of its own negligence, as to 
do so is not only against public policy, but prohibited by sec- 
tion 196 of the constitution, which in part provides, “ No com- 
mon carrier shall be permitted to contract for relief from its 
common-law liabilities.” The court is of opinion that appel- 
lee railroad company is not liable for the destruction or 
damage to the building under the contract quoted, except for 
willful or wanton negligence of its servants. For mere care- 
lessness, however gross, short of wantonness or willfulness, it 
will not be liable. It is a matter of common knowledge, and 
from the language employed in this case we may assume was 
known to the parties herein, that by the aid of the best con- 
trivances so far known and in use it is impossible to alto- 
gether prevent fire caused by sparks and cinders from 
locomotives. Of course, the nearer the railroad track a com- 
bustible object may be the greater is the danger to which it is 
subjected from this source. Railroad operators are held lia- 
ble for damages to the public occasioned by their negligence 
in failing to provide suitable spark arresters for their loco- 
motives in so far as they reasonably can be had. The com- 
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pany is under no obligation as a common carrier to the public 
or any member of the public to permit them to erect on its 
right of way any sort of structure, and if one should erect 
such building on the company’s right of way the company 
would owe no duty to its owner, save to refrain from willfully 
or wantonly destroying it. The doctrine upon which the law 
and the section of the Constitution above relied upon are 
based, prohibiting common carriers from contracting against 
their own negligence by their servants, is, as suggested, that 
to do so is against public policy. They can operate their 
trains only by the employment of servants. To permit em- 
ployers to contract with their servants that they will not be 
liable for their negligence, by which an inducement would be 
offered for carelessness towards the lives of so many people, 
could not be, and is not, supported in the law. Common car- 
riers are required to transport passengers and freight, the 
former with the utmost, the latter with ordinary, care looking 
to their safety. So passengers are compelled frequently to 
travel by railroad or not at all, and freight is required to be 
shipped by that means or not at all. The common carriers, 
by the conditions under which they exist, and to some extent 
by operation of the law, have the practical monopoly of this 
business. They are not upon an equal footing with their cus- 
tomers in the matter of making such contracts, as where they 
undertake to secure in advance indemnity against the result 
of their own negligence. Such contracts are clearly against 
the public policy. But in the case at bar no such necessity 
exists to the owner of the building that he should erect it 
upon the company’s right of way, nor is the company com- 
pelled under any state of case to permit him to do so. It is 
under no obligation to extend its liabilities. It certainly 
could not be expected to voluntarily do so. Therefore, the 
parties, when they come to contract with reference to the 
location of such a building, are dealing at arm’s length, and 
upon an equal footing. The railroad company can well say, 
“While we are unwilling to assume any additional risks, we 
are willing to suffer you for your own convenience to build 
this house upon our right of way within the zone of recognized 
and peculiar danger from fires; but it must be understood 
that, if you accept the privileges of this grant, you alone must 
bear its burdens and casualties.” It is not so much that the 
railroad company contracts against its own negligence as that 
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the brewing company agrees to alone bear all risks from fire. 
It receives a consideration for doing so. We cannot see that 
the public are in any wise affected by such a contract, nor can 
they be: Hartford Fire Ins. Co. vs. Chicago, M. & St. P. R. 
Co., 17 C. C. A., 62; 1d., 175 U. S., 91; Griswold vs. Railroad 
Co. (Iowa), 53 N W., 295; Stephens vs. Southern Pac. Co. 
(Cal.) 41 Pac., 783; King vs. Same (Cal.), 41 Pac., 786. 

Plaintiff also joined the Frank Fehr Brewing Company as a 
defendant, and by an amended petition claimed that defend- 
ant had misrepresented its title to the plaintiff, and that 
plaintiff had paid the insurance under a mistake of fact; that 
it did not know that the brewing company had executed a 
lease with the railroad company by which the brewing com- 
pany assumed the dangers incident to the extraordinary risk 
of fire from the near exposure of the building to the passing 
locomotives. It appears that the brewing company had an 
insurable interest in the property, and it is not alleged that 
the mistake was mutual. We are of opinion that the de- 
murrer to the petition should have been sustained. 

The judgment dismissing the case as to both of the defend- 
ants is affirmed; the whole court sitting. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary, 
These sketches are given merely as chapters of curreut information, and are 
not intended as digests, nor for citation. 


BeENEVOLENT Soctety—Insaniry—INTEMPERANCE. 


In the case of Woodmen of the World vs. Gilliland, decided 
by the Supreme Court of Oklahoma January 13, 1902, the fol- 
lowing syllabus was furnished by the court :— 


1. While it is true that fraternal insurance societies have 
the power to expel a member, such expulsion must be in 
strict accordance with the rules of the society, and in the 
manner prescribed by its constitution; and where it is 
shown that the expulsion of a member was without jurisdic- 
tion, or contrary to the rules, or in violation of the constitu- 
tion of the society, or in violation of the terms of the certifi- 
cate of insurance, such expulsion is null and void, and it 


is not incumbent on such member ¢o take steps to have it 
reversed or set aside. 


2. Under a provision of the constitution of a fraternal life 
insurance society which provides that: ‘ Upon satisfactory 
evidence of at least two physicians that a beneficiary mem- 
ber of this order is insane, and totally incapable, from such 
insanity, to attend to the payment of his assessments and 
dues, and in addition thereto, financially unable to pay the 
same, the camp of which he is a member shall pay the same 
from its general fund, or, if a member at large, then the 
sovereign camp or beneficiary head camp of his jurisdiction 
shall pay from its general fund all arrearages since he be- 
came insane or incapable: provided, that ‘he shall not have 
been in arrears more than three months: and provided, fur- 
ther, that, in case of the insanity of any member financially 
able to pay his assessments and dues, the sovereign clerk, 
head clerk, or clerk of his camp, as the case may be, shall, 
within thirty days after knowledge thereof, notify in writ- 
ing, and under seal of the camp, the guardian or conservator 
of said insane member, and the beneficiary or beneficiaries 
named in the certificate of said insane member, the fact of 
his insanity, and the amount of his assessments and dues 
unpaid by him, and require payment thereof forthwith; and 
if the same be not paid within sixty days thereafter, and 
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also thereafter continue the payment of assessments and 
dues within the time prescribed by the constitution and 
laws of the order, then and in such case the ‘beneficiary cer- 
tificate shall become canceled, and held as of no validity 
against the order,”’—three distinct classes of members are 
provided for. Under the first part of said section, provision 
is made for a class known and described as those who are 
insane, and from such insanity incapable of attending to the 
payment of assessments and dues, and, in addition to such 
incapacity, are financially unable to pay the same; and in 
the second part of this section is classed what are known as 
“members at large,” who are members admitted by dis- 
pensation of the superior or head camp, where the local 
camp has been dissolved, and who pay assessments to the 
head camp; and by the last part of said section another and 
entirely different class of members is provided for (that is, 
those members who, although insane, are financially able to 
pay their assessments and dues); and before one coming 
within the provisions of the latter clause can be legally ex- 
pelled from the society, so as to cancel his beneficiary cer- 
tificate, all of the requirements and conditions made neces- 
sary to be performed ‘by the society must be complied with, 
and if the notice required, and the time of payment provided 
for in said section, be not given, such beneficiary certificate 
cannot be canceled by the society. Such notice and time 
are conditions precedent to the right of the society to cancel 
such certiticate. 

3. Under the provision of the constitution of a society, 
“If the member holding this certificate shall become so far 
intemperate, or use opium, cocaine, or chloral to such an ex- 
tent as to impair his health, * * * or should die from 
disease resulting from his own vicious or intemperate or im- 
moral habits, * * * this certificate shall be null and 
void, * * **” an instruction that: “The burden is 
upon the defendant to prove by a preponderance of the evi- 
dence that deceased was addicted to the use of cocaine or 
other drug mentioned in the policy or beneficiary certificate 
to such an extent as to impair his health, or that his death 
was occasioned from a disease resulting from ‘his own 
vicious, intemperate, or immoral habits, but the impairment 
of deceased’s health from the use of such drug must have 
existed to such an extent that, if it had not been for the 
result produced from the use of such drug, the deceased 
would not have died at that time ”—is not reversible error. 
The latter part of this instruction will be treated as merely 
descriptive of what is meant by “ impairment of health.” 

4. In construing the rules and laws of a fraternal insur- 


ance company, the court will put upon them a liberal con- 
struction, and give to the language such meaning as will 
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tend not to defeat, but, rather, to carry out, the manifest 
intention of the parties, and will promote the object of the 
issuing and acceptance of the certificate, consistent with the 
rules, regulations and requirements of the society; and if a 
provision of the certificate or the constitution of the society 
is susceptible of two reasonable constructions, one sustain- 
ing and one defeating the certificate, the former will be 
adopted. 


AccEPTANCE OF APPLICATION BY SECRETARY. 


In the case of Moulton vs. Masonic Mutual Benefit Society, 
decided by the Supreme Court of Kansas January 11, 1902, the 
following syllabus was furnished by the court;— 

A mutual life insurance company whose by-laws reserve 
to its board of directors the power to accept the applica- 
tions for insurance, but authorize its secretary to receive 
the applications and the advance premium thereon and con- 
duct all correspondence with applicants in the making of 
insurance contracts, will be bound by the written, though 
erroneous, statement of that officer to an applicant that his 
application had been accepted, and that a policy would be 
issued, if, before making it, he (the secretary) had received 
and was retaining the advance premium, and if the appli- 
cant died before either he or his beneficiary became aware 
of the real facts. 


Watver oF F'orEcLosurE By AGENT. 


In the case of Benjamin et al. vs. Palatine Ins. Co. et al., in 
the Supreme Court of New York in Suffolk County, March 8, 
1902, the policy provided it should be void if foreclosure pro- 
ceedings should be begun with knowledge of insured. It was 
claimed that the agent, at the time of insuring, had knowl- 
edge of pending proceedings; also that such proceedings had 
never been begun with knowledge of plaintiffs. It was 
claimed by defendants that, under the recent decision of the 
United States Supreme Court, the agent had no power to 
waive. It was answered by plaintiffs that, under the decision 
in New York, such waiver was within the power of the agent, 
and as no Federal question was involved, the doctrine of the 
State should control. <A verdict was directed for plaintiffs. 
William B. Ellison, of New York, was counsel for plaintiffs. 
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SUPREME COURT OF ALABAMA. 


INSURANCE CO. OF NORTH AMERICA 


v8. 
THORNTON ET AL.* 


Where the employment of subagents is necessary for properly carrying 
on the business, the company is responsible for the acts of subagents 
appointed by the agent, in the discharge of their duties. 


Where the agent's certificate of authority authorizes him to fix rates, 
issue and renew policies and receive premiums and perform the 
duties of the agency, subject to-the rules of the company, within a 
certain district, but provides that policies shall be void on property 
outside of the territory where he resides, the acts of the subagent 
within the scope of the agent appointing him are binding on the 
company, and it is liable for a loss occurring before the actual is- 
sue of the policy, but after the time fixed in the application for the 
commencement of the risk under a verbal contract of insurance by 
the subagent if within the prescribed territory. But if the risk is 
outside the prescribed territory the company is not liable. 


The acts and declarations of the agent tending to show the limits of his 
territory are admissible where the evidence is conflicting. 


Appeal from Circuit Court, Pike County. 


Warts, Troy and Carrey, for Appellant. 
Foster, Samrorp and Carro.1, for Appellees. 


McC tettay, C.J. 

This is an action by H. C. Thornton and others, partners, 
against the Insurance Company of North America on an al- 
leged verbal contract of insurance of a stock of merchandise. 
For the purpose of reviewing the action of the trial court in 
refusing the affirmative charge requested by the defendant, 
the tendencies of the evidence most favorable to the plaintiffs 
nay be stated as follows: One Glenn was the agent of ten or 
twelve insurance companies, including the defendant. He 
resided and had his office at Dothan, in Henry County, Ala. 
The territory covered by his agency for defendant included 
Dothan and its vicinity. As such agent in that territory he 
was supplied by the company with blank applications, etc., 
and with blank policies duly signed by ‘the proper officers of 
the company. The certificate of authority issued to him by the 
company invested him “ with full power to receive proposals 


* Decision rendered, June 6, 1901. 
The facts sufficiently appear in the Syllabus.—{Ep. Ins. L. J. 
VoL. XXXI.—20. 
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for insurance against loss or damage by fire in Dothan and 
vicinity, to fix rates of premiums, to receive moneys, and to 
countersign, issue, renew and consent to the transfer and as- 
signment of policies of insurance signed by the president and 
attested by the secretary of said company, and in all manner 
to attend to the business and duties of said agency, subject to 
the rules and regulations of said company, and to such in- 
structions as may, from time to time, be given by its officers ;” 
and it was further set forth in said certificate that “it is ex- 
pressly understood that all policies shall be null and void and 
of no binding effect upon this company if issued upon property 
not situated within the district in which the agent issuing the 
same shall reside, and for which he is appointed.” Glenn had 
been carrying on this agency for defendant for several years, 
receiving applications and premiums, and filling up and coun- 
tersigning policies intrusted to him bearing the signature of 
the president of the company and attested by its secretary. 
For three or four months prior to the transaction here in- 
volved, one McGilvray had been working in Glenn’s office, 
learning the insurance business and assisting Glenn. During 
that time he had gone to Hartford, fifteen or twenty miles 
from Dothan; to Pinckard, twelve miles distant, and to Head- 
land, twelve or fifteen miles from Dothan, under directions 
and instructions of Glenn, to take blank applications for in- 
surance in defendant company, go to said places for the pur- 
pose of making contracts of insurance on property there situ- 
ate, and if he got any applications he was to close the 
contracts of insurance applied for as of the date of the ap- 
plications, respectively, and send the applications to Glenn, 
whereupon Glenn would issue the policies applied for, and 
send them to the applicants. He did make such contracts at 
these several places, and sent the applications for policies to 
Glenn at Dothan, and policies were countersigned and issued 
by Glenn on these applications. About the last of February, 
1899, McGilvray went to Enterprise, a place about thirty-five 
miles by rail from Dothan, for the purpose of soliciting insur- 
ance. He testified: “I went there under instructions from 
Mr. John A. Glenn [defendant’s agent], of Dothan. who was 
engaged in the insurance business at that time. * * * He 
told me to take some applications for the North America In- 
surance Company [defendant], and go over there, and ‘if you 
get any applications I will write the policies and send them to 
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you, and you will just consider it covered from the date of 
application.’ He told me to receive the premiums, and at the 
end of the month we would have a settlement, and he would 
give me my commissions and take the rest.” On March 1, 
1899, McGilvray, acting under these instructions from Glenn, 
took the application of Thornton’s firm for a policy of insur- 
ance on their stock of goods at Enterprise, agreed with Thorn- 
ton that the risk began on that, day, and mailed the applica- 
tion to Glenn, at Dothan, to have the policy written up and 
sent to him (McGilvray) at Enterprise; and on March 17th he 
collected the premium from Thornton, deposited it in a local 
bank, and wrote to Glenn that the premium was in said bank 
subject to his (Glenn’s) draft. On March 22, 1899, the stock 
of merchandise covered by said alleged contract of insurance 
was damaged by fire to the extent of $450. Glenn was away 
from his office when the application sent by McGilvray reached 
there, and continued absent until the day after the fire. Nei- 
ther the envelope containing the application nor McGilvray’s 
letter relative to the premium was opened until Glenn’s re- 
turn, so that he had no notice of the transaction until the loss 
had occurred and come to his knowledge. He then repudiated 
the transaction, refused to accept the premium, and denied 
defendant’s liability in the premises. As bearing on the in- 
quiry whether Enterprise was within the territorial lintits of 
Glenn’s agency, it was shown that that place was between 
Dothan and Elba by the railroad route, and defendant com- 
pany had an agency at Elba; but whether Enterprise was 
nearer Elba or Dothan is not shown, nor does it appear that 
the Elba agency embraced Enterprise. On these tendencies 
of the evidence Glenn was, of course, the general agent of de- 
fendant within the limits of the Dothan agency, and it was 
open to inference by the jury that Enterprise was within 
those limits, and ‘hence was in the vicinity of Dothan, within 
the meaning of Glenn’s authorization of agency, and hence, 
further, that the agency embraced the country surrounding 
Dothan to the distance of thirty-five miles. Upon such find- 
ing of the fact by the jury, the company is held to the contem- 
plation that Glenn should do whatever was reasonably neces- 
Sary to secure its share of the fire insurance business within 
that territory, and to have authorized him thereunto. 

Upon authority recognized as sound by this court, the ap- 
pointment by Glenn of subagents to do for the company what 
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he himself was empowered to do was within the authorization 
of the company 'to him; such subagents being presumed to be 
necessary to the proper representation of the company’s inter- 
est throughout so large a territory, and their appointment by 
Glenn to be impliedly authorized ‘by the company itself. So 
it was ruled in the strikingly analogous case of Kuney vs. 
Insurance Co., 36 Hun., 66. One Miller was the agent of the 
insurance company, under an appointment which gave him 
“full powers to receive proposals for insurance ‘against loss or 
damage by fire and lightning, to act as surveyor, to appoint 
surveyors for property to be insured in Seneca County, N. Y., 
and vicinity, and insurance there to make, by policies of said 
Amazon Insurance Company, countersigned by said Miller, 
agent, and renew the same, grant assent to assignments or 
transfers, and in all other matters and things to attend to the 
business and duties of said agency in manner and form pre- 
scribed by the company.” The agent there, as ‘here, was sup- 
plied with blank policies signed by the company’s executive 
officers, which he was authorized to fill up and issue to appli- 
‘ants for insurance. He was also authorized, 'as was Glenn 
in this case, to fix the premiums to be paid by the insured, ete. 
There, as in this case, the domicile of the company was in a 
State foreign to the agency. There, as here, the contract of 
insurance was made with a subagent, one Jacoby, appointed 
by Miller, and no policy was issued, and the transaction be- 
tween the subagent and the plaintiff did not come to the 
knowledge of the agent until after the loss occurred. The 
court said: ‘“ The defendant, to escape liability on this con- 
tract made in its name by one purporting to act for it, dis- 
claims that Jacoby was authorized in any form or manner, or 
under any circumstances, to make and conclude a contract of 
this character. The plaintiff’s position on the question of 
Jacoby’s authority to make the contract is this: That Miller, 
as the general agent of the company, having charge of its 
agency at Seneca Falls, was authorized, under his commission 
and by virtue of his position as superintendent of defendant’s 
business at that place, to employ all necessary agents, clerks 
and surveyors to enable him to conduct the business with ac- 
curacy, intelligence and promptness; that when he did, in 
fact, employ others to act under him to do such things as he 
himself might do within the limits of his powers and in con- 
nection with his agency, their acts and contracts would be 
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binding on the company, the same as if made personally by 
Miller, the general agent. We concur in plaintiff’s position 
as a legal position necessarily resulting from the nature of the 
power expressly delegated, and from the character of the busi- 
ness and the distance the local offices were from the home de- 
partment of the defendant’s business. It is not to be pre- 
sumed the company expected or intended that its general 
agent, in a foreign State, would give personal attention to all 
its affairs, and he himself make every contract of insurance 
entered into by the company within the territorial limits of 
his agency. No such limitation on his powers is contained in 
his written commission, and it is unreasonable to suppose that 
the company intended to that extent to restrain his action 
and operation. He was authorized to insure property in sev- 
eral of the largest counties in the State, where a great amount 
of valuable property seeks insurance against fire.” The case 
of Krumm vs. Insurance Co. (40 Ohio St., 225) is also much like 
the one at bar. There Towson was the general agent of the 
company in Lancaster and vicinity. The extent of the terri- 
tory covered by his agency was evidenced by what had been 
done by him during the two or three years he acted as agent 
prior to the transaction involved in the suit. During this 
time, with the knowledge of the company, he had received ap- 
plications for insurance upon property situated in Fairfield, 
Perry and Licking Counties. The court said: “ It is evident 
that in this large extent of territory Towson could not secure 
for the company its fair proportion of the business of insur- 
ance without the aid of solicitors and subagents. The interest 
of the large business committed to his care required the as- 
sistance of subagents. He did not exceed his authority in ap- 
pointing a subagent in each of the counties of Fairfield, Lick- 
ing and Perry to solicit applications for insurance in the 
Jefferson Fire Insurance Company, to fix the rates of premium, 
to receive the premiums, and to forward the ‘applications to 
him at Lancaster. Such appointees would be the agents of 
the company, even if its officers had no actual knowledge of 
their appointment.” And the company was held liable on a 
contract of insurance made with the subagent, Thompson, 
though the application for the policy did not come to the 
hands of the agent, Towson, until two or three days after the 
fire, because of his absence from his office, and ‘the company 
then refused to issue the policy; and the general principle 
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that, where subagents are necessary to the proper transaction 
and carrying on of the business committed to the agent, the 
latter has implied authority to appoint subagents, is declared, 
in effect, in the case of Bodine vs. Insurance Co., 51 N. Y., 117. 
The maxim, “ Delegatus non potest delegare,” does not ap- 
ply in such case, though the service inherently is of a personal 
character, because authority to delegate delegated powers is 
found by implication from the extent and general nature of 
the business in the original authorization to the general agent. 
The power delegated to the agent, in express terms, being 
such as to require the services of subagents, carries with it the 
power to appoint subagents whatever the nature of the ser- 
vice in respect of being in itself a personal confidence may be; 
for a principal may, of course, delegate to an immediate agent, 
clothed with duties involving the exercise of personal skill 
and judgment, the power of devolving such duties upon sub- 
agents. It was the absence of bases for the application of 
this doctrine of implied authorization to appoint subagents 
from the cases of Waldman vs. Insurance Co. (91 Ala., 170), 
and Insurance Co. vs. De Jarnett (111 Ala., 248) that distin- 
guishes those cases from the present one. There was in those 
cases no ground, such ‘as is found here, for saying that, al- 
though the duties imposed on the agent were of a personal na- 
ture, he yet could delegate them because authorized so to do by 
necessary or fair implication in his own commission (a propo- 
sition recognized in the cases cited in Waldman vs. Insurance 
Co.,—Johnson vs. Cunningham (1 Ala., 258); Insurance Co. vs. 
Huth (49 Ala., 538); and while we adhere to what was there 
said, and repudiate a contrary dictum in the case of Insurance 
Co. vs. Catchings (104 Ala., 176, 16 South., 46), we hold that 
they do not apply here. Upon this part of the case our conclu- 
sion, therefore, is that it was open to the jury to find that 
Glenn had authority to appoint McGilvray to make the al- 
leged contract sued on, and hence that the court properly re- 
fused the affirmative charge requested by the defendant. 
But, as has been indicated in what we have said, the right of 
the jury to find that Glenn had authority to appoint McGil- 
vray a subagent of the defendant to make this alleged con- 
tract of insurance with plaintiffs at Enterprise depended upon 
their reaching the conclusion, from all the circumstances of 
the transaction, that Enterprise was “in the vicinity” of 
Dothan, within the meaning of Glenn’s commission; for there 
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is no pretense either that Glenn actually had any authority, 
or that he was in any way held out by the defendant as having 
any authority, except in Dothan and its vicinity. While 
there may be a case or two which seem to hold that an agent 
under such commission may bind his principal beyond the ter- 
ritorial limits of his agency upon the bare consideration that 
within such limits he is a general agent, we cannot subscribe 
to the doctrine. To establish it would lead to most astound- 
ing results. It would be, in effect, to deprive a principal of 
all power to circumscribe the territory to be covered by the 
agent; ‘to deny him the right to confine the exercise of the 
delegated authority to a particular town or county or State, 
or even country; and an agent for “ Dothan and vicinity ” 
might not only exercise his authority in and in respect of sub- 
jects-matter situated in Mobile or Chicago, California or 
Maine, or Canada or China, but he might appoint subagents 
to monopolize and carry on the principal’s business in all those 
distant places and countries. To the contrary, we hold that 
under such an appointment the authority of the agent, though 
he be a general agent, in the broadest sense, within the pre- 
scribed area, cannot be exercised either by himself or through 
subagents outside of the territorial limits set down in his com- 
mission, and that in this case the defendant company was not 
at all bound by the acts of McGilvray unless the locus of the 
risk which he nominally undertook for the company was 
within the “ vicinity ” of Dothan, in the sense the term is used 
in Glenn’s appointment. <A part of the court’s general charge 
to the jury to which an exception was reserved is not in har- 
mony with these views. It is as follows: “The certificate of 
[Glenn’s] authority introduced in evidence tends to limit this 
authority to a particular locality; but this would be in the na- 
ture of private instructions to him [Glenn] so far as other 
parties are concerned, and the limitations contained therein 
are not such as to defeat the appointment by Mr. Glenn of a 
subagent,”—meaning, of course, and necessarily, a subagent 
beyond the territory covered by Glenn’s agency. There was 
abundant evidence to lead the jury to the conclusion that the 
risk assumed to be undertaken by McGilvray, purporting to act 
as subagent for defendant under Glenn, was clearly outside of 
and beyond. Glenn’s territory; and this instruction authorized 
them to hold the defendant bound by McGilvray’s acts, al- 
though they should find, in line with this evidence, that he was 
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acting in respect of a matter entirely beyond the limits of the 
defendant’s authorization to Glenn. This part of the court’s 
charge was manifestly erroneous, and most likely very injuri- 
ous to the defendant, and the giving of it must work a reversal 
of the judgment. 

We discover no error in the other parts of the general 
charge to which exceptions were reserved nor in the rulings of 
the court upon charges requested. All these rulings proceed 
upon the ground that, if Enterprise was within Glenn’s terri- 
tory, he had a right to bind the company on risks at that point 
through a subagent,—a proposition we have considered and 
approved. 

The fact that Glenn was defendant’s general agent for Do- 
than and vicinity was clearly proved by competent evidence. 
We do not think the court erred in any of its rulings as to the 
admissibility of the acts and declarations of this general 
agent which tended to show the limits of the territory em- 
braced in his agency. Reversed and remanded. 


Tyson, J. (dissenting). 

In the absence of all evidence that the insured had knowl- 
edge of the limitation in the power of attorney to Glenn, re- 
stricting his doing of business for his company to a prescribed 
territory, and in view of the requirement of the statutes regu- 
lating the manner of doing business by foreign insurance com- 
panies to the end of requiring their agents in this State to be 
regularly commissioned and licensed, before the company can 
make contracts of insurance on property in this State, and 
when so commissioned and licensed the agent is authorized to 
make contracts of insurance in Alabama, I think, under the 
facts of this case, that the limitations in the power of attorney 
can have no effect upon the liability of the defendant upon the 
contract: Code, § 2575 et seq., especially sections 2585, 2614. 
It is of no consequence that the commission and license to 
Glenn required to be issued under these sections of the Code 
do not appear in the evidence, or that the evidence fails to dis- 
close whether or not they had been issued to him. It will be 
presumed that his company and that he complied with the 
statutes, in the absence of proof to the contrary. Especially 
will this presumption be indulged, since a failure to comply 
would forfeit to his company the right to do business in this 
State, and impose upon him a personal liability for the amount 
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of the loss sustained. We have, then, the case of an agent 
commissioned by the State of Alabama, under the statute, to 
do business anywhere in the State for the defendant, with a 
secret limitation upon ‘his authority as to territorial limits, 
making a contract of insurance with the assured, who had no 
knowledge of the limitation, but who has 'the right to presume 
that the agent is acting under the general authority conferred 
upon him by his commission from the State of Alabama. On 
this State of facts, it does not seem to me that there can be a 
doubt that the defendant, as matter of law, is liable, if the 
subagent was authorized to make the contract,—a question 
rightly held by my Brothers to be one for the determination of 
the jury. I do not see how the case, on the point under con- 
sideration, can be differentiated upon principle from this: 
Suppose A, an insurance company, constitute B his general 
agent to make insurance contracts in Alabama, which is ex- 
hibited to C, with whom a contract of insurance is made, but 
B has a secret limitation upon his authority restricting him to 
one county, of which C is not a resident, and in which the prop- 
erty proposed ‘to be insured is not located, which is unknown 
to C; could it be doubted that A was bound by the contract? 
I think not. This is but the application of an elementary 
principle which has often been declared and enforced by this 
court in many cases: Insurance Co. vs. Young, 58 Ala., 476; 
Railway Co. vs. Kolb, 73 Ala., 396; Coffin Co. vs. Stokes, 78 
Ala., 372; Wheeler vs. MeGuire, 86 Ala., 398; Gibson vs. 
Hardware Co., 94 Ala., 346; Transportation Co. vs. Kava- 
naugh, 101 Ala., 1; Furniture Co. vs. Hardaway, 104 Ala., 100; 
Sweetser vs. Shorter, 123 Ala., 518. 

It seems to me that what I have said is sufficient to point out 
the error into which the court has fallen. It may be that the 
limitation in the power of attorney is void, as being in contra- 
vention of the authority conferred by the commission issued 
to him under the statute, and of the policy declared by the 
statutes themselves, if not in direct violation of their plain 
mandate. However, as to how this is, it would be unneces- 


sary to decide, and I merely suggest it without expressing an 
opinion. 





Supreme Court of Washington. 


SUPREME COURT OF WASHINGTON. 


CADE 
v8. 


HEAD CAMP, PACIFIC JURISDICTION, 
WOODMEN OF THE WORLD Et At.* 


A certificate in a benevolent society was made payable to the wife of the 
member, and was delivered to her by him. Subsequently, and with- 
out her knowledge, he secured a new certificate, changing the bene- 
ficiary to his parents, making affidavit that the former certificate 
had been lost. The rules of the society provided that in case of 
change of beneficiary the former certificate should be surrendered, 
unless an affidavit was made that it was lost. 


The wife claimed that the certificate had been given to her, that the 
affidavit was fraudulent, and that she was entitled to the insurance 
money. 


Held, That she had no vested interest and could not allege fraud. 
Held, That her claims were not superior to those of the parents. 


Held, That the fact that the premiums were paid out of a community 
property did not prevent insured from changing the beneficiary. 


Held, That an intention to make the handing of the certificate to the 
wife a gift did not prevent a change of the beneficiary. 


Appeal from Superior Court, King County. 


Hersert E. Snoox and R. Winsor, for Appellant. 
Hastines & Srepman, for Respondents. 
Donsar, J. 

The complaint states, in substance, that Walter Cade and 
Lydia L. Cade, the appellant, were married on the 11th day of 
August, 1896; that in 1898, during said coverture, said Walter 
Cade became a member of what is known as “ Home Camp,” 
which is a lodge or camp subordinate to the respondent associ- 
ation, and thereupon took out a benefit certificate, No. 52,597, 
in the said Head Camp, Pacific Jurisdiction, Woodmen of the 
World, in the sum of $2,000, payable to his wife; that the cer- 
tificate was delivered by him to his wife and left in her posses- 
sion, and he never asked her for it, nor requested it; that the 
assessments were paid by him with community property; that 
afterwards, without any knowledge on the part of his wife, he 
clandestinely procured a new benefit certificate by represent- 
ing to the association that his former certificate was lost, and 


* Decision rendered, Jan. 7, 1902. 
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swore to an affidavit that it was lost; that in the second cer- 
tificate his father and mother, Alfred and Fannie M. Cade, 
respondents herein, were named as beneficiaries in the sum of 
$1,000 each; that Cade and his wife continued to live together 
until the day of his death, which occurred on the 19th day of 
December, 1900; that the wife did not learn of the change of 
beneficiary until she applied for the benefits under her policy, 
when she discovered that her husband had substituted his 
father and mother as such beneficiaries. Proof of death was 
furnished the association, and on demand it refused to pay the 
insurance to the widow, but stated that it would be paid to 
the father and mother of the deceased. The widow thereupon 
brought this suit in the equity department of the Superior 
Court, King County, against said association and said Alfred 
and Fannie M. Cade, to restrain said association from paying 
said $2,000, or any portion thereof, to said Alfred and Fannie 
M. Cade; to declare said second benefit certificate null and 
void; to declare the first benefit certificate in full force and 
effect; and for a decree that she might recover from said as- 
sociation the sum of $2,000, with her costs. She alleged that 
she was at all times during her marriage with Walter Cade, 
dependent upon him for support, and that the said Alfred and 
Fannie Cade were not in any wise dependent upon him for 
support; that they by undue means and influence had caused 
him to change the beneficiary from his wife to them; that 
said change was not his own intelligent act, nor effected by 
his own volition; that he had made a false affidavit to procure 
said second benefit certificate; that he had not complied with 
the constitution or by-laws of said association in any respect, 
while attempting to effect said change; and that all of the 
assessments, fees, and dues had been paid by him with com- 
munity money, the product of the joint labor and efforts of 
said Walter Cade and this appellant, his wife. Respondents 
Alfred and Fannie Cade demurred to appellant’s second 
amended complaint upon the ground that it did not state 
facts sufficient to constitute a cause of action, and the court 
sustained their demurrer. Appellant thereupon electing to 
stand upon said second amended complaint, and refusing to 
plead further, and the respondent association having paid the 
sum of $2,000 into court to abide the decree of the court, judg- 
ment was pronounced and entered dismissing said complaint 
and directing the clerk to forthwith pay over said sum of $2,- 
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000 to the said Alfred and Fannie Cade, in equal parts, allow- 
ing them judgment against appellant for their costs, and di- 
recting execution to issue therefor. From such judgment and 
decree appellant prosecutes this appeal. 

The assignment of error is the action of the court in sustain- 
ing the demurrer to the second amended complaint. The con- 
tention of the appellant is that where a husband insures his 
life in a benefit society for the benefit of his wife, with whom 
he continues to live until his death, and the assessments and 
dues are paid by him with community money, he cannot de- 
prive her of the insurance by a change of beneficiary without 
her consent, particularly when such change is in favor of mere 
volunteers, and especially when he delivers the policy of bene- 
fit certificate to her, and makes her a gift of it; that in such 
instance she becomes vested with such an interest in the 
same, or at least has such equities therein, that he cannot de- 
vest her of it by a change of beneficiary without her consent; 
that in this instance the by-laws of the society were not fol- 
lowed, which by-laws provide that if a member at any time 
desires to change his beneficiary he shall deliver to the clerk 
of his camp his benefit certificate, with written instructions 
indorsed thereon above his signature, stating the change de- 
sired in the name of the beneficiary, and requesting the head 
clerk to cause a new benefit certificate to be issued in accord- 
ance therewith, or, in case the benefit certificate is lost, de- 
stroyed or beyond the member’s control, that the member 
must make an affidavit to that effect waiving all claims under 
the old certificate. The main question in this case is whether 
the beneficiary, in this instance the appellant, had such a 
vested interest in the policy as would prevent the insured 
from revoking it or naming a new beneficiary. We think that 
she had not, and an examination of the authorities cited by 
the appellant convinces us that such is the case. 

Grimley vs. Harold (Cal., 57 Pac., 558), the first case cited by 
appellant, has no bearing upon this case; for while it was 
held that the beneficiary had sych an interest, it was because 
there was a contract agreement to that effect between the 
assured and the beneficiary. The testimony in that case 
showed that the plaintiff and first named beneficiary, at the 
request of the assured, left her home in England and came to 
the State of California, where the assured resided, for the 
purpose of caring for him in sickness. He proposed to make 
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some provision for her, saying, among other things, that he 
had some papers he wanted her to have. The court found 
that it was agreed between Shelton, the assured, and the 
plaintiff, that she should thereafter pay all his dues to said 
order and all assessments levied by it against him, that she 
should be the beneficiary to receive the said sum of $2,000 on 
the same, and that he would not change his certificate in that 
behalf; that she did pay such dues and undertook her part of 
the agreement with Shelton, cared for him, and performed her 
promises, except as prevented by Shelton from so doing. 
Under such a state of affairs the court would naturally en- 
force this contract, as it would any other contract where there 
had been a full performance on the part of the party claiming 
its enforcement. 

In Maynard vs. Vanderwerker (Sup., 24 N. Y. Supp., 932) it 
was held that where a person became a member of a mutual 
benefit association under an agreement with the person 
named in the certificate as a beneficiary, that the beneficiary 
was to pay all the assessments, and they were so paid, the 
beneficiary acquired a vested interest in the certificate, and 
the member could not afterwards make another designation. 
But even this last case was against the great weight of au- 
thority, as we shall hereafter see. 

Supreme Council vs. McGinness (Ohio, 53 N. E., 54) comes 
nearer announcing the rule sustaining the appellant’s conten- 
tion than any other cited, although this case was decided 
more on the technical ground that the relationship of the 
brother, who was the claimant under the last certificate, 
standing alone, would be wholly insufficient, not falling within 
the provisions of the charter which designated the classes of 
persons to be benefited, and it was held that the relation of 
brother, standing alone, would be wholly insufficient, as not 
falling within the term “ family,” that the member would be 
without power to select as a beneficiary one not so designated, 
and the corporation equally without power to accumulate a 
fund for a person other than the classes so named. 

In Jory vs. Supreme Council (Cal., 38 Pac., 524) it was de- 
cided that if sound equities exist in favor of the original bene- 
ficiary of an insurance certificate the insurer is estopped to 
substitute a second beneficiary whose status is purely that of 
a volunteer. In that case, however, the claim of the first 
beneficiary was not sustained, and it was held that, in the ab- 
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sence of contract, the payment of insurance assessments by 
the beneficiary is gratuitous, and creates no equities in his 
favor which are available against one afterwards substituted 
as beneficiary; that where, by the rules of the insurer, the in- 
sured has a right to make a substitution of beneficiaries on 
surrendering the original certificate, equity will not allow a 
beneficiary who has possession of the certificate and refuses 
to surrender, with intent to prevent such substitution, to 
profit by her own wrong in preventing a compliance with the 
rules; and, further, that where the by-laws of a benefit insur- 
ance society allow the insured to change the beneficiary in the 
certificate on surrendering it and complying with certain 
rules, and the insured complied with all the other rules, but 
did not surrender the certificate because the first beneficiary 
had possession thereof and refused to give it up, equity will, 
as between the rival beneficiaries, consider the rules complied 
with and the substitution made. In this case it is evident 
that the requirement that, in case the benefit certificate is lost 
or beyond the member’s control, the member should make an 
affidavit to this effect and waive all claims under the old cer- 
tificate, is for the benefit and protection of the society, and is 
not a matter in which the original beneficiary is interested. 
The first provision is that he shall deliver to the clerk of his 
camp his benefit certificate. When so delivered, as a matter of 
course, the company is protected from any claim under such 
certificate, and if it is not delivered the other provision is sim- 
ply as a protection against a claim growing out of-the first 
certificate; and if the assured had the power to change the 
beneficiary with her knowledge and without her consent, which 
the last case quoted confirms, the fact that she did not have 
the knowledge is of no importance. So that we think there 
is nothing in this contention in relation to the failure of the 
assured to strictly comply with the by-laws in this respect. 

All that is decided in Adams vs. Grand Lodge (Cal., 38 Pac., 
914) is that where a certificate of insurance in a mutual benefit 
association, made payable to a firm to which insured is in- 
debted, is intended by all parties to be for the benefit of the 
firm, the firm will, as against the heirs of the insured, be en- 
titled to the proceeds of the certificate, though the nominal 
beneficiary died before the insured. A reading of this case 
shows conclusively that it does not bear upon the questions 
under discussion here. 
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We are unable to see that Hoeft vs. Supreme Lodge (Cal., 
45 Pac., 185, 33 L. R. A., 174) sustains in any way the appel- 
lant’s contention. In that case the insured procured a certifi- 
cate to be issued in the name of his first wife, the mother of 
the children who are parties to the litigation, and upon her 
death a certificate was issued in favor of the children. In the 
course of time he married again, and thereafter surrendered 
the certificate in favor of them, and caused a certificate to be 
issued in favor of his second wife. In that case, as this, it 
was averred that the change was accomplished with fraudu- 
lent representations, undue influence, and duress practiced 
and exercised upon their father by his wife, the plaintiff in the 
case. The court remarks (and the remark might be applied to 
this case): “The specific averments to support this charge 
are to the last degree meagre and inconclusive; but, passing 
that, under an assumption of their sufficiency, we come to con- 
sider whether a cause of action is stated. Defendants do not 
plead any contract with their deceased father, or any special 
equities which would deprive him of the right to make a 
change, but stand upon the ground that they may contest be- 
cause the change was procured by fraud. But, if it was a 
fraud, did they have a right to complain? Clearly they had 
not, unless either by contract or in law they had some vested 
interest or right in the certificate which had formerly been 
taken out in their favor. They claim no such vested interest 
by contract. If it exists at all, then, it exists by operation of 
law. But such rights are either constitutional or statutory, 
and we are referred to no law which secured to them a right 
of action for such a cause. If they had a vested right in the 
certificate as such, then the insured himself, of his own voli- 
tion, and without the fraudulent contrivance of a third per- 
son, could not substitute a new beneficiary. But this is not 
and cannot be claimed, for the contract is between the order 
and the insured. The beneficiary’s interest is the mere ex- 
pectancy of an incompleted gift, which is revocable at the will 
of the insured, and which does not and cannot become vested 
as a right until fixed by his death.” It is claimed by the ap- 
pellant that special equities exist in this case which a court of 
equity will take cognizance of. The only equity, however, 
that is pleaded, is the fact that the first beneficiary named was 
the wife of the assured. That fact would not appeal any 
stronger to a court of equity than would the rights of the chil- 
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dren of a deceased wife, who was the first beneficiary of the 
assured, especially when, as in this case, the beneficiaries 
under the last certificate were the father and mother of the 
assured, while in the case just cited the beneficiary was the 
second wife and stepmother of the children claiming. 

Neither do we think the quotation cited by appellant from 
1 Bac., Ben. Soc., § 289, sustains her contention, but that, on 
the contrary, it rather opposes it. That author says: “The 
distinctions between the beneficiary orders, or societies, and 
the regular life insurance companies nowhere appear more 
plainly than when we consider the rights of the beneficiary 
named in the certificate of policy. This is because of the 
fundamental differences in the contracts of these two classes 
of organizations which we are about to discuss in this place. 
In a policy of life insurance the undertaking is with the as- 
sured, and the stipulated sum is payable to him upon the con- 
tingency named,—the ending of the life of the insured. 
Owing to the form of the contract, the rights of the person to 
whom the insurance is to be paid become at once vested when 
the policy is delivered, and cannot be altered or affected ex- 
cept by his consent. The member of a beneficiary organiza- 
tion, on the other hand, as we have seen, has no property 
interest in the benefit, but only the naked power of designat- 
ing some one to receive it. This designated recipient also has 
no property nor vested rights in the benefit, because his inter- 
est is contingent and uncertain; the power of the member to 
revoke the appointment and substitute a new beneficiary being 
specially reserved by the laws of the society, which laws enter 
into and form a part of the contract.” 

Without especially reviewing the other cases cited by appel- 
lant, alb of which we have examined, we think that none of 
them are in point. There is a class of cases holding that the 
beneficiary cannot be changed after the death of the assured; 
but that holding, of course, is upon a different principle from 
the one involved here, and the question of the power of revo- 
cation is not involved in such cases. This case could well be 
decided under the rule announced by this court in Thomas vs. 
rand Lodge (12 Wash., 500), where the distinction between 
the interests of the assured in a regular life insurance policy 
and the beneficiary under a certiticate in a mutual benefit 
society was pointed out, and it was held that in the former a 
vested right obtained and in the latter it did not. In dis- 
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cussing a certain by-law the court said: “If this was prop- 
erly in evidence, there could be no question about the right of 
the member to so control the benefit that the interest of the 
beneficiary named in the certificate would be only one of ex- 
pectancy; and, even if it was not in evidence, it will be pre- 
sumed that he had full right to control the benefit until the 
contrary is made to appear.” After discussing the authori- 
ties pro and con on the question, this court adopts the rule 
announced by the Supreme Court of Indiana in Presbyterian 
Mut. Assur. Fund vs. Allen (106 Ind., 593), where it said: 
“The weight of authority, as will appear from an examination 
of the cases cited, is in favor of the general doctrine that bene- 
ficiaries may be changed in cases where policies like the one 
before us are issued by such associations as the present, and 
that in this respect such policies are not governed by the gen- 
eral rule which governs ordinary insurance contracts.” Much 
more is said by the court in support of the same doctrine. The 
authorities are outspoken and overwhelming to the effect that 
the beneficiary has no vested right in the certificate and that 
the assured may change it at will. 

In Society vs. Burkhart (Ind. Sup., 10 N. E., 79) it was held 
that a beneficiary acquires no vested rights to the benefits 
which are to accrue upon the death of a member of a mutual 
benefit and charitable association until such death occurs, and 
that a member may exercise the power of appointment with- 
out the consent of such beneficiary, and without restriction 
other than such as may be imposed by organic law or the rules 
and regulations of the society. In this case it was also al- 
leged that the cancellation of the original and the substitu- 
tion of the new certificate in its stead were both without the 
knowledge or consent of the plaintiff, and the payment by the 
plaintiff of all dues was also alleged; but it was held that that 
made no difference in the right of the assured to change the 
beneficiary. To the same effect is Grand Lodge vs. Kohler 
(Mich., 63 N. W., 897); and Delaney vs. Delaney, 175 IIl., 187. 
In the latter case the court said: “It would seem to follow, 
as a necessary corrollary from the doctrine that the certifi- 
cate is a contract between the society and the member, and 
not between the member and the beneficiary; that the society 
and the member can modify or change their contract in any 
way satisfactory to themselves,’—holding that it was only an 
expectancy that the beneficiary owned in the certificate prior 

VoL. XXXI.—21. 
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to the death of the assured, and that it was immaterial 
whether or rot the requirements of the by-laws upon the sub- 
ject of changing the beneficiary were complied with; that the 
member and the society had the right to waive a compliance 
and agree upon any new beneficiary in any manner satisfac- 
tory to both those parties,—citing Bac., Ben. Soc. & Ins., § 308; 
Splawn vs. Chew, 60 Tex., 532; Martin vs. Stubbings, 126 II1., 
387; and Society vs. Lupold, 101 Pa., 111. 

In Moan vs. Normile (Sup., 56 N. Y. Supp., 339) it was held 
that a member of a beneficial association, whose certificate 
was made payable to his wife and was in her possession, per- 
petrated no fraud on her by having another substituted as 
beneficiary without surrendering the certificate; the member 
having a right to make a change without her consent, and the 
association the power to waive the surrender which was re- 
quired by its constitution. To the same effect are Hischl vs. 
Clark (lowa, 47 N. W., 78), and Barton vs. Association, 63 N. 
H., 535. 

It will be borne in mind that all the cases above mentioned 
are cases where, as in this instance, the wife was the first 
beneficiary, and a new beneficiary had been appointed by the 
assured, so that the equities which are claimed by the wife in 
the case at bar apply as well in the cases cited; the circum- 
stances in all the cases, of course, being more or less different. 
But the only equitable circumstance pleaded and contended 
for in this case is the fact that the first beneficiary was the 
wife of the assured. 

So far as the allegation in the complaint of fraud is con- 
cerned, it is not definite enough to be maintained; no circum- 
stances being pleaded to support the conclusion pleaded. It 
is a mere general averment, without setting forth any facts 
upon which the averment is predicated: 9 Am. & Eng. Enc. 
Law., 686, 687. In addition to this, if there was no vested 
right in the appellant, no fraud could be perpetrated upon her 
by changing the beneficiary: Hoeft vs. Supreme Lodge (Cal.), 
45 Pac., 185. 

The fact that the beneficiary paid the assessments from 
community property does not deprive the assured of the right 
to change this certificate to a new beneficiary, and would not 
deprive him of it under the authorities, even if the beneficiary 
had paid the assessments herself. In Association vs. Tolles 
(Conn., 40 Atl., 448) it was held that a beneficiary of an insur- 
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ance policy has no vested interest in the policy prior to the 
insured’s death, even though he pay dues on the policy with 
the expectation of sharing the benefits. In Association vs. 
Bunch (109 Mo., 560) it was held that the right of the member 
to change the beneficiary without the latter’s consent is not 
affected by the fact that such beneficiary has paid the assess- 
ments and has possession of the certificate. To the same ef- 
fect are many other cases too numerous to review. 

It is insisted by the appellant that the statement in the 
complaint that the insured gave the certificate to her with the 
intent that it should be hers absolutely brings the case within 
the rule announced in cases where contracts were made be- 
tween the insured and the beneficiary. But, even conceding 
that intent in a civil action could ‘be pleaded as it is here, it 
falls far short of an allegation of a contract, and amounts to 
nothing more than an intent that is expressed in a will by the 
testator. In such instance it must be the intent that the 
property shall go where it is devised; but it will not be ques- 
tioned that the testator has a right at any time to revoke the 
will and make new devisees. 

We think that, under the overwhelming weight of authority, 
the judgment in this case must be affirmed. 

Reavis, C. J., and White, Mount, Anders, Fullerton, and 
Hadley, JJ., concur. 
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COURT OF APPEALS OF NEW YORK. 


CHAINLESS CYCLE MFG. CO. 


vs. 


SECURITY INS. CO. or NEw HAVEN, CONN.* 


The insurance was under a standard policy, which provided for an ap- 
praisal in case of disagreement, and further stipulated as to when 
the loss should become payable where an appraisement has been re- 
quired. After some unsatisfactory negotiations, the insured sug- 
gested an appraisal, and afterwards wrote to the company that un- 
less an appraisal was agreed to within five days it would be deemed 
to be waived, and he would proceed to dispose of the goods, to which 
no response was made. 

Held, That the insured was not obligated to initiate an appraisal. 


Held, That where the company knows that a prompt appraisal is de- 
sired to save further damage before the property is sold and the in- 
sured, in the belief that it waived, sells a portion of the goods, it 
cannot wait until it knows that through such sale the appraisement 
is impossible, and then make demand for an appraisal, and a jury is 
warranted in finding that there was no intention to call for such ap- 
praisement, until it was known to be impossible. 


Appeal from Supreme Court, Appellate Division, Fourth 
department. 


Statement of facts by Vann, J. 

This action was upon a policy of fire insurance for the sum 
of $2,500 issued by the defendant to the plaintiff upon its stock 
of bicycles, materials, supplies and machinery used in manu- 
facturing and finishing bicycles, including parts manufactured 
and in process of manufacture. The answer alleged that the 
plaintiff had refused to unite with the defendant in apprais- 
ing the loss as provided by the policy, and that, therefore, the 
action was prematurely brought. No defense on the merits 
was set forth. The stipulation contained in the policy which, 
as it is claimed, was not complied with by the plaintiff, is as 
follows :— 

In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two com- 
petent and disinterested appraisers,—the insured and this 
company each selecting one,—and the two so chosen shall 
first select a competent and disinterested umpire. The ap- 
praisers together shall then estimate and appraise the loss, 
stating separately sound value and damages, and, failing to 


* Decision rendered, Dec. 31, 1901. 
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agree, shall submit their differences to the umpire, and the 
award in writing of any two shall determine the amount of 
such loss. * * * The loss shall not become payable un- 
til sixty days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required shall have 
been received by this company, including the award of ap- 
praisers, when an appraisal has been required. 

At the close of the evidence the trial judge submitted the 
following questions to the jury: “First. Did the defendant 
waive an appraisal of the property? Second. What was the 
amount of damage to the stock, if any? Third. What was the 
amount of damage to the machinery and tools, if any?” The 
jury answered the first question in the affirmative, and found 
that the total amount of the loss on stock was $7,500, and on 
other property $2,500. The court thereupon directed that a 
verdict be entered in favor of the plaintiff for $1,024.55, which 
was the defendant’s proportion of the loss, according to the 
special verdict. Upon appeal to the Appellate Division the 
judgment entered accordingly was affirmed, two of the justices 
dissenting, and the defendant appealed to this court. 


Horace McGuire, for Appellant. 
Moses Sarre, for Respondent. 


Vann, J. (after stating the facts). - 

The policy in question was issued and countersigned by the 
firm of M. Beir & Co., the duly-authorized agents of the de- 
fendant in the city of Rochester. On the morning of August 
16, 1899, the day of the fire, these agents notified the defend- 
ant by mail that a loss had occurred, that six other companies 
were interested therein, that the probable amount of the en- 
tire loss was $2,500, and that the proportion of the defendant 
was $25. They closed their letter with these words: “ Shall 
we have Mr. Norden represent and adjust for you?” The de- 
fendant answered by telegram, instructing said agents “to 
look after the loss in the usual way, or wait for the adjuster.” 
M. Beir & Co. thereupon turned the matter over to Mr. Norden, 
an insurance adjuster of wide experience, who resided in 
Rochester, with instructions “to look after” the loss and ad- 
just it. On the 19th Mr. Norden, in company with a special 
agent of the defendant, looked over the property with the 
president of the plaintiff, and directed him to make an inven- 
tory, giving the valuation of the goods and the amount of the 
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damage, and in the meantime to clean and oil the iron and 
nickel parts and appliances. They also informed him that as 
soon as this was done they would make an adjustment of the 
loss, and named the 24th for that purpose. On that day Nor- 
den went to the factory alone, and was presented with a state- 
ment of the loss, amounting to upwards of $21,000. He ex- 
pressed some surprise because it was so large, and said he 
would like time to correspond with his companies. The plain- 
tiff requested him to telegraph, “as it was not right to keep 
the insured tied up there indefinitely,” and suggested that 
they should “enter into an appraisal then and there.” Mr. 
Norden said that he was not prepared to go into an appraisal, 
but would like to consult his companies, and that he would 
“set a time for a meeting, when we could either appraise or 
settle the loss.” After notifying the plaintiff that he would 
‘call a meeting of the adjusters of the companies, to be held in 
a few days, he telegraphed the defendant that the claim of the 
plaintiff was exorbitant, and added: ‘Authorize appraisal or 
send special next Tuesday. Answer.” It does not appear 
that the defendant answered the telegram, but on the follow- 
ing Tuesday, August 29th, the adjusters for all the companies, 
including the special agent of the defendant, met at the fac- 
tory and looked over the property. A statement was pre- 
sented to them embracing all the items of loss, as subsequently 
inserted in the proofs; but as the plaintiff had no copy, it was 
returned to its president, and he was notified to prepare and 
serve proofs of loss. The adjusters appointed a committee, 
consisting of Mr. Norden and two others, to take charge of the 
matter, ‘but neither the adjusters nor the committee either 
met or appointed a meeting; ‘and Norden, assuming to act as 
chairman, took charge of the loss. The plaintiff at once pre- 
pared its proofs of loss, and served them on the various com- 
panies interested. The proofs for the defendant were mailed 
to it on the 30th of August, with a letter from the plaintiff 
stating that 

Unless you adjust this loss or agree to an appraisal on or 

before Tuesday, September 5th, 1899, you will be deemed to 

have waived your rights to such appraisal, and we will pro- 

ceed to dispose of the property to the best possible advan- 

tage. 

The defendant did not answer this letter, and, so far as the 
plaintiff knew, paid no attention to it. On the 31st of Au- 
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gust, Mr. Norden, acting as chairman of the committee, wrote 
to the defendant, asking 

That upon receipt of proofs of loss, which have been de- 

manded by the committee, you will mail them to me at once. 

«* * * All precautions have been taken to avoid litiga- 
tion. 

The proofs of loss reached the defendant on the 1st of Sep- 
tember, and on the 4th its secretary wrote Mr. Norden, as 
chairman, inclosing the proofs, stating that they were received 
on the 1st instant, and closing as follows :— 

We have taken no action on them, relying on you and 
your committee to do all that is needed. 

This letter, which contained no instructions with reference 
to the appraisal or to the sale proposed by the plaintiff, did 
not reach Mr. Norden until the 6th. In the meantime the 
president of the plaintiff met Norden on the 5th, and in its 
name demanded an appraisal. Mr. Norden asked for the name 
of the man selected as its appraiser, and, upon being told, said 
that he did not want an appraisal, but wanted to settle. 
Negotiations followed, occupying several hours, which re- 
sulted in an adjustment of the loss for all the companies at the 
sum of $11,000. An agreement was drawn up, and Mr. Nor- 
den signed it for four of the companies, stating that he would 
sign for the others, including the defendant, when “the 
papers ” arrived. The next day, pursuant to its notice to the 
defendant, the plaintiff sold a substantial part of the dam- 
aged property, which, in addition to tools and bicycles, com- 
plete and incomplete, consisted of more than 100,000 axles, 
chains, sprockets, handle bars, and other pieces, some of which 
were burned, others bent, and all were deteriorating, owing to 
rust. Nothing was heard from the defendant or any of its 
representatives until the 12th or 13th of September, when, 
through its attorneys residing in Rochester, it notified the 
plaintiff by mail “ that any pretended adjustment of the loss 
made by Mr. Henry Norden, of this city, was made without au- 
thority on the part of the companies we represent, and the 
same is hereby and entirely repudiated. The proofs of loss 
served by you have been received, and we also notify you that 
we disagree with you in regard to the amount of the loss, and 
demand that the amount of the loss be ‘ascertained by ap- 
praisement, as is provided by the policy.” No other demand 
for an appraisal was ever made by the defendant or in its be- 
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half. The plaintiff disregarded said notice, and on the 2d of 
November commenced this action. 

It is not the duty of a person whose property is insured by 
a standard policy, such as the one before us, to initiate an ap- 
praisal, for the contract makes an appraisal a condition pre- 
cedent to recovery only when one * has been required ” by the 
insurer. Either party, however, has the right to require an 
appraisal when there is a disagreement as to the amount of 
loss: Silver vs. Assurance Co., 164 N. Y., 381. That right is 
not indefinite as to time, but must be exercised within a rea- 
sonable period, depending upon the facts of the particular 
case. Neither party can so use the right as to take undue ad- 
vantage of the other, but both must act in good faith: Uhrig 
vs. Insurance Co., 101 N. Y., 362; Bishop vs. Insurance Co., 130 
N. Y., 488. It is not a weapon of attack, but of defense, and a 
party who intends to use it must give reasonable notice of 
such intention; for its omission to do so will be evidence of 
waiver, more or less conclusive according to the circum- 
stances. The insurer, for instance, knowing that the insured 
desires a prompt appraisal or an adjustment, so that the prop- 
erty may not suffer further injury before it is sold, cannot post- 
pone its demand for an appraisal until after the insured, mis- 
led by its acts, has been placed in a position where one is 
impossible. It was in the power of the defendant to waive an 
appraisal, either expressly or by not making a seasonable de- 
mand therefor, and the main question that we are called upon 
to decide is whether there was any evidence to warrant the 
jury in finding a waiver. No question arises as to the weight 
of evidence; for the verdict is conclusive in this court, even 
when the affirmance is not unanimous, unless it appears that 
there was no evidence which, according to any reasonable 
view, supports the conclusion of the jury: Ostrom vs. Greene, 
161 N. Y., 353. The defendant was notified of the fire August 
16th, the day it occurred. On the 19th its representative ex- 
amined the property, required an inventory, and fixed a date 
for adjustment. On the 24th a statement of the loss was pre- 
sented, and the plaintiff suggested an appraisal; but the agent 
of the defendant said he did not want one, and that he would 
consult his company and set a time to appraise or settle. On 
the 29th the adjusters met and appointed a committee, but 
neither they nor their committee ever did anything. The 
proofs of loss were mailed on the 30th, with notice that, unless 
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the company adjusted or agreed to an appraisal by Septem- 
ber 5th, it would be deemed to have waived its right in that 
regard, and that the plaintiff would sell the property. The 
proofs reached the defendant on the Ist of September, but it 
gave no notice to the plaintiff and made no request. It nei- 
ther demanded an appraisal, nor asked for a postponement of 
the sale. It made no protest, as was done in Hamilton vs. 
Insurance Co., 186 U. 8., 242.. It did not even telegraph the 
plaintiff that the sale would be at its own risk, but remained 
silent, although it knew that, because the property was wast- 
ing through rust, the plaintiff intended to sell on the 6th. On 
the 4th it sent the proofs of loss to its representative, stating 
that it relied upon him and his committee to do what was 
necessary. He met the president of the plaintiff on the 5th, 
the day before the time fixed for the sale, when the plaintiff 
demanded an appraisal; but he said he did not want one, as 
he wanted to settle. Negotiations followed, and a settlement 
was agreed upon; but the written agreement embracing it 
was not signed, because the proofs of loss had not reached the 
agent. The next day, at the time named for the purpose, a 
large part of the property, which was rapidly deteriorating, 
was sold, as the defendant knew it would be. Six days more 
passed before anything was heard from the defendant, when 
it attempted to repudiate the action of. its agent, and for the 
first time demanded an appraisal. It waited for nearly a 
month after the fire, and for twelve days after it had received 
the proofs of loss, without suggesting an appraisal, although 
the plaintiff had offered to unite in one. When asked by Nor- 
den to “ authorize appraisal or send special next Tuesday,” it 
did not authorize an appraisal, but sent its special on the day 
named. It made no demand until it knew that compliance 
was impossible. The plaintiff not only tendered but de- 
manded an appraisal when one could have been had; still the 
defendant kept silent, except as it spoke through Norden, un- 
til the sale had taken place, pursuant to notice, in order to 
prevent further loss, when, repudiating the settlement made 
by Norden, but without repudiating his action in any other 
respect, it demanded an appraisal, knowing that it could not 
be had, and now relies upon that demand as its sole defense 
to the action. If Norden had no power to settle after the 
meeting of the adjusters, he had power to negotiate and to 
represent the defendant in declaring that it did not want an 
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appraisal. The defendant by its letter of September 4th 
recognized him as its representative, independent of the com- 
mittee. The evidence warrants the inference that it did not 
desire an appraisal, and had no intention of requiring one un- 
til it thought it could take advantage of the plaintiff. Under 
these circumstances, we cannot say, as matter of law, that the 
demand of the defendant for an appraisal was reasonable; for 
it was bound to act in good faith, and not to remain silent 
when it was its duty to speak. 

One ruling relating to evidence merits brief notice. Mr. 
Folger, of the firm of M. Beir & Co., the agents of the defend- 
ant, was subpeenaed by the plaintiff to produce certain letters 
and papers. After testifying that his firm at once notified the 
defendant of the fire, and that they received a telegram in 
response, he was asked to state its contents. This was ob- 
jected to “as incompetent and immaterial. ‘Any communica- 
tions between the defendant and its agent are not competent 
evidence.” But the objection was overruled, and exception 
was taken. The defendant thereupon “also objected upon 
the ground that the original telegram ” was “not produced.” 
There was no ruling upon this objection, and the question pre- 
viously ruled upon was not answered. The witness, doubtless 
in answer to further questions, thereupon testified, in sub- 
stance, that he had searched for the telegram, but could not 
find it; that it might be in some other file, and he would look 
for it further if necessary. No request was made that he 
should do so, and without objection he stated the contents of 
the telegram. If that statement was made in answer to a 
question, no objection was made to it; and if it was volun- 
teered, no motion was made to strike it out. The prior ob- 
jection did not apply, because evidence had been given after 
it was interposed, which changed the situation by tending to 
pave the way for secondary evidence. Whether the evidence 
was sufficient for that purpose was not tested by an objection, 
and hence the position of the defendant that “ the court erred 
in permitting Folger to state the contents of the telegram ” 
cannot be sustained. . 

The record presents no reversible error, and the judgment 
should therefore be affirmed, with costs. 

Bartlett, Martin, Landon, and Cullen, JJ., concur. Parker, 
Cc. J., and O’Brien, J., dissent. Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


CENTRAL MUT. LIFE INS. ASS’N 
v8. 


ANDERSON.* 


The policy provided that it should be void in case of “death by suicide.” 


Held, That death from a self-inflicted shot from a pistol does not avoid 
the policy if unintentional or if the party was so far insane that he 
was unable to understand the nature and effect of his act or was im- 
pelled by an irresistible impulse. 


Held, That the evidence in this case was sufficient to sustain such a 
claim. 


Appeal from Appellate Court, First district. 


James McCartney, fur Appellant. 
Epwin A. Oxson, for Appellee. 
Ricks, J. 

This is an appeal from the Appellate Court for the First 
district affirming a judgment of the Circuit Court of Cook 
County, in favor of appellee. Appellee was the beneficiary on 
two insurance policies, each for the sum of $1,000, issued Feb- 
ruary 27, 1896, on the life of John Anderson, husband of ap- 
pellee. The insured died November 30, 1896, as the result of 
a pistol ball fired into his brain by his own hand on November 
23, 1896. The application, which, by the conditions of the 
policy, was made a part thereof, contained the agreement: 
“This policy is void in case of death by suicide.” Appellee 
sued on both policies, and appellant pleaded the above condi- 
tion in the policy, and that the insured died by his own hand, 
and by reason thereof the policy became void. Appellee re- 
plied that at the time the shot was fired said John Anderson 
was of unsound mind, wholly and entirely unconscious of the 
physical and moral consequences of the act, and was the sub- 
ject of an insane impulse, which he had no power to resist, and 
committed the act of suicide unintentionally. Issue was 
joined, and trial had by a jury, resulting in a verdict for the 
appellee in the sum of $2,317.80. The appellee remitted the 


excess over $2,290, and judgment was entered for the latter 
sum. 





—$— 


* Decision rendered, Feb, 21, 1902. 
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At the close of the plaintiff's evidence, and again at the 
close of all the evidence, the appellant offered and requested 
the court to give an instruction directing the jury to find a 
verdict for defendant, which the court refused to do. Appel- 
lee offered no instructions, and all the instructions asked by 
appellant, save the instruction directing a verdict, were given. 
No complaint is made as to the admission or exclusion of evi- 
dence, and the only matter for us to consider is the refusal of 
the court to give the peremptory instruction. If there was 
competent evidence in the record fairly tending to prove the 
plaintiff’s case as made in his declaration, then the instruction 
was properly refused: Railroad Co. vs. Harris, 184 IIl., 57; 
Edison Co. vs. Moren, 185 Ill., 571; Landgraf vs. Kuh, 188 II1., 
484. The evidence showed that in July, 1896, John Anderson, 
the insured, received injuries to his head, arm and hand. The 
injuries to his hand were of such a nature that three fingers 
were amputated. He was a carpenter, of steady, industrious 
habits, and his family relations were pleasant. As a result 
of these injuries he was confined to the hospital for some time, 
and from the time of the injuries to the time of his death he 
was never able to do any work. He was fifty-five years of age. 
The evidence shows that after the injury he could not stand 
to be out in the sun, and that the fact that he was unable to 
work caused him much worriment. Edward Hutchinson, who 
lived within seventy-five feet of him, testified that he had 
known John Anderson six or seven years prior to his death, 
and saw him once or twice a day during the last year of his 
life, the last time being two or three days before he shot him- 
self; that he visited his family, and that the family relation 
was pleasant; that he noticed a change in his mental condi- 
tion after he was injured in July; that, when asked how he 
was, he would usually reply, “I am all right, but my head 
pains me so I will go crazy;” that about two weeks before he 
shot himself 'the witness took him to drive in ‘a buggy, and 
when they were driving across the railroad tracks Anderson 
grabbed the lines, and shouted that an engine was coming and 
would strike them; that there was no engine in sight; that 
Anderson was greatly excited. Dr. Craig testified that he was 
the physician who treated Anderson at the time he received 
his injuries in July; that there were general bruises on his 
arms, face and head, and that two or three fingers of his hand 
were amputated; that he had known Anderson for six or 
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seven years before the injury; that he saw him a dozen times 
after he left the hospital, and that Anderson appeared to be 
mentally unbalanced; that he considered him of unsound 
mind; that when inquired of as to how he received the in- 
juries in July he would give no information about it, and that 
when he came to the office of witness a number of times he 
acted strangely; that the day before he shot himself Ander- 
son came into the witness’s office and said that there were a 
number of people in the reception room and inquired if they 
would harm him; that witness asked what he meant, and why 
he thought so; that he replied that every one was laughing at 
him, and was making fun of him; that witness directed him to 
sit down, and he would see him, when Anderson replied that 
he knew he had snakes in his stomach, and that he was going 
to leave, and asked the witness to make an appointment for 
the next morning, before anybody else saw him. This conver- 
sation took place the day before or the day of the shooting. 
Anne Coleman, a neighbor, testified that she had known An- 
derson for eight years, and was a near neighbor, and that ap- 
pellee would often request her to come and stay at the house 
while she would go to do her marketing; that when the door 
bell would ring Anderson would become frightened, and run 
in the bedroom and close the door; that she would go to the 
door, and then come back, and find Anderson, and tell him to 
come out, and that he would come out like a child, and seem 
scared. One time she said he was troubled about his inability 
to work, and said, “ It’s terrible, and I can’t work any more.” 
She said, “ What will you do?” and he said, “I will buy an 
organ, and you can come along and dance, and I will sing, and 
I can make my living.” She said that this conversation was 
carried on seriously by Anderson, and that she thought he was 
insane. Oscar Greyer testified that he had known Anderson 
about fifteen years; that he lived within a block and a half 
of him, and saw him every day during the last three years; 
that he saw him twice in the hospital; that his conduct and 
demeanor were different after he received the injury; that he 
acted foolish and silly; that he talked to him every day or two 
before he was shot and after the injury; that Anderson came 
into witness’s place carrying a big iron chain, and witness 
asked him what he was going to do with it, and that Anderson 
replied that he was going to lock all the Democrats in the 
neighborhood in the barn; that there were too many Demo- 
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crats, and that he was going to lock them in, and that people 
were after him to kill him and hurt him; that witness believed 
that Anderson was insane. Margaret Powell testified that 
she was a near neighbor, and visited the Anderson home fre- 
quently, and saw Anderson three or four times a week during 
the last year of his life; that after he received the injury, 
when she would go to his house she would have to tell him 
who she was; that he did not appear to know her, and acted 
frightened, and ‘tried to avoid her; that he told her that he 
could not think about work any more, and, if he did, his head 
got in a whirl, and he could not think of anything, and that he 
said several times that he had pains in his head. Peter Swan- 
son testified that he had known Anderson for seventeen years; 
that he met him on the day of the shooting; that he asked 
witness to take a drink with him, and that in a conversation 
he told the witness that the rats were bad about his house, 
and that he thought it best to throw matches around there, 
and he said, “I will see if I can shoot them;” that they took 
two or three drinks together, but that Anderson was not 
drunk, and that the manner of his talk and the subject of his 
conversation were unusual, and, as ‘witness puts it, seemed 
very funny to him; that he thought it strange, as he had never 
heard Anderson talk that way all the time he was with him; 
that while he was with Anderson in the saloon Anderson 
went into the water-closet, and those in the saloon heard the 
report of a revolver, and found he had shot himself. John 
Palmer testified that he had known Anderson for a number of 
years, and saw him every other day, and sometimes twice a 
day, after he was injured in July; that on the day of the 
shooting he came into the witness’s place, and said: “John, 
I want you to do me a favor. I know you can.” Witness 
said, “All right.” Anderson said, “I got a big billy at home, 
and I want you to fix it.” Witness asked what he was going 
to use the billy for, and Anderson replied, “I am going to kill 
the rats in the basement.” He said that at that time he (An- 
derson) was very nervous, and that he acted so foolish that he 
thought he was insane. Appellee testified: That after the 
injury, and for two weeks prior to his death, Anderson could 
not sleep. That he would sit up in the bed, and cry, “ My head 
is gone.” That she would say, “ Don’t believe that.” That he 
would then say that some one was going to kill him; and that 
he would appear lost, and not know where he was. That he 
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asked her if he was at home. That she would tell him “ Yes,” 
and that nobody would hurt him. That then he would ask 
where their boy was, and she would tell him that the boy was 
in bed, asleep, and that he would say, “I am afraid of every 
one.” At other times, when she would find him sitting up in 
the bed and ask what was the matter, he would say: “I can’t 
sleep. My head kills it. It sounds to me like the bell on New 
Year’s night.” That a day or so before the shooting he said: 
“To-morrow I will go to a doctor down town. There are so 
many Strangers in Dr. Craig’s office it will do me more harm 
than good.” That at times he would forget that he had had 
his meals, and would ask her if she was going to give him any- 
thing to eat, and that when she would tell him that he had 
eaten he would say that he had forgotten it. That he also 
said: “I was going to kill that person, but I won’t hurt you. 
Somebody wants to kill me.” George Johnson testified that 
two or three days before the shooting Anderson came in to 
where he was tending bar, and called for a glass of beer; that 
he set the beer on the counter, and Anderson asked if he was 
not going to get the beer that he had called for; that the wit- 
ness replied, “‘ Yes, it is there on the counter,” but 'that Ander- 
son turned, and went out, rubbing his head, and did not drink 
it. Carl Gifford testified that on the day of the shooting he 
sold Anderson cartridges, and that Anderson said he was 
going to shoot a big dog that was hanging around his yard; 
and that he did not notice anything unusual about him. Two 
or three other witnesses testified that they knew Anderson, 
and had met him occasionally, but had noticed nothing un- 
usual in ‘his conduct. 

This was all the testimony offered, and from it we think the 
conclusion is warranted that Anderson was insane, and, if he 
was insane, the only remaining question was as to the degree 
of his insanity, and what, if anything, it had to do as the in- 
ducing or moving cause of the shooting. These were matters 
of fact upon which the finding of the jury would have great 
weight. If, at the time of the shooting, he was insane, and 
his reasoning faculties were so impaired that he was not able 
to understand the moral character, the general nature, con- 
sequence, and effect, of the act he was about to commit, or if 
he was impelled thereto by an insane impulse, which he did 
not have power to resist, then his act was not suicide, within 
the sense of the term as used in the application and policy of 
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insurance: Grand Lodge vs. Wieting, 168 IIl.,408. We think, 
upon the whole evidence, upon either of these theories, there 
was competent evidence fairly tending to prove appellee’s 
case, and that, therefore, the refusal of the instructions asked 
was not error. 
The judgment of the Appellate Court is affirmed. 
Judgment affirmed. 


SUPREME COURT OF ALABAMA. 


POPE 
v8. 


GLENS FALLS INS. CO.* 


The policy provided that no officer or representative of the company 
could waive its conditions except by written indorsement, nor 
should any privilege be claimed by insured unless so indorsed. The 
policy was alleged to be void because the interest was not sole own- 
ership as stated, but that the subject of insurance was a building on 
leased ground. 


Held, That where the agent was fully informed of the facts at the time 
the policy was issued, the company is estopped to set up the pro- 
vision. 


Appeal from Circuit Court, Madison County. 


8. S. Preasanrs and Dovatass Taytor, for Appellant. 
R. W. Water, for Appellee. 


Haratson, J. 

The action is on a fire insurance policy, the complaint being 
in Code form. 

The defendant filed a number of special pleas, averring in 
substance, that contrary to the terms and conditions of the 
policy sued on, plaintiff concealed the fact that the property 
was not hers; that her interest in the same was not truly 
stated; that her interest was not the sole and unconditional 
ownership, and that the subject of insurance was a building 
on ground not owned by the insured in fee simple. 

To these several pleas, plaintiff replied in substance, that 
one Joseph E. Cooper was the agent of defendant; that as 
such agent he countersigned said policy of insurance and is- 
* Decision rendered, June 14, 1901. 
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sued it or procured its issuance to plaintiff; that before and 
at the time of the issuance of said policy, the plaintiff fully 
advised said Cooper as such agent, and fully disclosed to him 
the character, nature and condition and true state of her pos- 
session, title and ownership of the said property covered by 
said policy of insurance, and with full knowledge of the true 
condition of plaintiff's possession, ownership and title, issued 
to plaintiff the said policy, accepted the premium thereon, and 
delivered the same to plaintiff. 

The defendant answered by rejoinder, in which it was 
averred, that the policy contained a provision that this policy 
is made and accepted subject to the provision, that 

No officer, agent or other representative of this company 

shall have power to waive any provision or condition of 

this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions, no officer, agent or 
representative shall have such power or be deemed to have 
waived such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this 
policy exist or be claimed by the insured, unless so written 
or attached; 
And it is averred, that this provision of the policy was not 
complied with, “and that no waiver of either of said provi- 
sions or conditions of said policy is in any manner shown 
thereon or provided for therein.” 

A demurrer by plaintiff to this rejoinder was overruled. 
The plaintiff declined to plead further, and judgment was ren- 
dered for the defendant. The pleadings do not inform us 
what interest the plaintiff had in the subject-matter of the in- 
surance. They only refer to the interest the plaintiff did not 
have, 

The form prescribed by the Code, does not, in words, con- 
tain any averment of the ownership of or the insurable inter- 
est the plaintiff has in the insured property; but it must be 
inferred that the allegation of the contract, or the issuance of 
the policy is tantamount to an averment that the insured had 
an insurable interest: Commercial Fire Ins. Co. vs. Capital 
City Ins. Co., 81 Ala., 320. It must be assumed, therefore, 
that the plaintiff had an insurable interest, but it may be, it 
was not of the nature required by the terms of the policy as 
stated in the several pleas. 

VoL, XXXI.—22. 
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The proposition has been frequently announced by this 
court, that when the insured in contracting for insurance, 
fully informs an authorized agent of the insurer of the true 
state of his title to or interest in the property upon which in- 
surance is desired, and with such knowledge the policy is is- 
sued, the insurer cannot refuse payment, in case of loss, 
because of some provision in the policy requiring a different 
title or interest than that truly disclosed to such agent. 

In Brown vs. Insurance Co. (86 Ala., 189, 5 South., 500) it 
was said: “If the assured fully and truly discloses his inter- 
est and ownership to an agent of the defendant, authorized to 
take applications for insurance, deliver policies and receive 
premiums, the company will not be permitted to take advan- 
tage of an oversight or wrongful act of its own agent to avoid 
the policy:” Williamson vs. Association, 84 Ala., 106; Insur- 
ance Co. vs. Copeland, 86 Ala., 551. 


In Assurance Co. vs. Stoddard (88 Ala., 606) one Franklin 
was the agent of the company with whom Stoddard negoti- 
ated the insurance. The court said: “It will be borne in 
mind that one of the indispensable conditions of plaintiff’s 
right to recover in this case is that the jury must be convinced 
from the testimony that Franklin, while he was negotiating 
the insurance, had knowledge or notice that Mrs. Stoddard’s 
title was only a life estate. If, having such knowledge or no- 
tice, he placed the insurance upon an absolute title, and he 
demanded and received the amount of premium which would 
be due and demandable for insurance of the entire ownership 
of the property, both reason and authority demand that the 
loss shall be compensated, as if the assured had held the title 
in fee;” citing numerous authorities. 

In Insurance Co. vs. Catchings (104 Ala., 176, 16 South., 46), 
defended on the ground, among others, that plaintiff made a 
false statement in his application, as to his interest in the 
property insured, it was held that evidence, that at the time 
of making the application the plaintiff told defendant’s agent 
who issued the policy, and who wrote the answers in the ap- 
plication, the exact interest he had in the property to be in- 
sured, and that said agent wrote the answers incorrectly, was 
admissible, and that the insurance company could not avoid 
the policy by reason of such false statement contained in the 
application. 
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May lays down the same proposition, observing that some 
of the cases hold the facts as amounting to a waiver, and 
others as working an estoppel in pais: 1 May, Ins., §§ 143, 
144, 146; Wood, Fire Ins., § 152; Creed vs. Sun Fire Office, 101 
Ala., 522; Association vs. Williams, 121 Ala., 138; Insurance 
Co. vs. Lesser (Ala.), 28 South., 646. Mr. Joyce, on review of 
the authorities, lays down the rule thus: “ We deduce, how- 
ever, the rule, that the tendency of the weight of authority, at 
the present day, is, against making restrictions in the policy 
upon an agent’s authority conclusive upon the assured, and 
that the company, or any agent with general or unlimited 
powers, clothed with an actual or apparent authority, may 
either orally or in writing, waive any written or printed con- 
dition in the policy, notwithstanding such restrictions,—and 
many cases apply the rule, even though the policy provides 
that a distinct specific agreement shall be indorsed thereon, 
or otherwise prescribing a particular mode of waiver, or that 
only certain persons can waive:” I Joyce, Ins., § 439; Insur- 
ance Co. vs. Norton, 96 U. S., 234. This rule is the one which 
seems to be established in this court. 

The conclusion is, that the agent, in this case, if the facts 
set up in replications are true, could waive the inhibitions in 
the policy referred to in the rejoinder, if the agent issued the 
policy and collected the premium, having the notice and 
information averred in the replications in respect to the con- 
dition of the possession and title of plaintiff as therein set up; 
or that the company would be estopped to deny its liability 
on the ground sought in the rejoinder: Authorities supra. 

The demurrer to the rejoinder should have been sustained. 

Reversed and remanded. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


JOHNSON 
v8. 
MUTUAL LIFE INS. CO. or New York.* 


A statute of Massachusetts whose principal clause concerns claims aris- 
ing under policies issued in that Commonwealth, has a proviso that 
every policy containing a reference to the application must have a 
copy of the application attached, otherwise the latter shall not be 
received as evidence. This is followed by a proviso that under the 
law of Massachusetts each applicant for a policy issued thereunder 
is entitled to a copy of the application so attached. 

Held, That the requirement as to the attachment of a copy of the appli- 
cation was limited to contracts made in Massachusetts, and did not 
apply to a contract made in another State to one living there at the 
time, though domiciled in Massachusetts. 


Appeal from Superior Court, Suffolk County. 


Marruews & THompson, Natoan Martuews, J. W. G. Tuompson, and 
H. R. Byarave, for Appellant. 
Reeinatp Foster and Epw. L. Snort, for Appellee. 


Ho.mgs, C. J. 

This is an action upon a policy of insurance issued by a New 
York corporation. The contract was made in New Hamp- 
shire or New York, it does not matter which. By the policy 
the application was made a part of the contract, and in the 
application the applicant warranted that he would not die by 
his own hand within two years. He hanged himself within 
two years, and this fact is relied wpon as a defense. The 
plaintiff seeks to avoid this defense on the ground that a copy 
of the application was not attached to the policy. The at- 
tachment of a copy is not required by the laws of either New 
Hampshire or New York, but the applicant, although living at 
the time in New Hampshire, was domiciled in Massachusetts 
and the plaintiff for that reason seeks to bring the case within 
the requirements of Massachusets law: St. 1894, c. 522 § 73. 
By the last proviso of that section 

Every policy which contains a reference to the application 

of the insured, either as a part of the policy or as having any 

bearing thereon, must have attached thereto a correct copy 


* Decision rendered, Feb. 25, 1902. 
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of the application, and unless so attached the same shall 
not be a part of the policy or received in evidence. 


’ 


The plaintiff argues that the words “every policy” mean 
every policy with which the statute anywhere undertakes to 
deal (citing Considine vs. Insurance Co., 165 Mass., 462; and 
Nugent vs. Association, 172 Mass., 278, 281); that the proviso 
embodies a general purpose of protection to citizens of Massa- 
chusetts and that, at least, it should be taken to lay down a 
rule of evidence for Massachusetts courts in suits upon poli- 
cies issued to its citizens wherever made, citing Emery vs. 
Burbank, 163 Mass., 326. The case was submitted to the Su- 
' perior Court upon agreed facts and inferences, judgment was 
entered for the defendant, and the plaintiff appealed. Of 
course, all warranted inferences are established beyond re- 
vision in favor of the defendant: Railroad Co. vs. Wilder, 137 
Mass., 536, 538. 

We all are agreed that the defendant was entitled to judg- 
ment, and notwithstanding the very elaborate argument for 
the plaintiff, a majority of the court is of opinion that the stat- 
ute is of narrower meaning. The principal clause in section 73, 
to which the proviso is attached, concerns “ any claim arising 
under a policy which has been issued in this commonwealth 
by any life insurance company.” Prima facie the words 
“every policy ” in the proviso mean every policy of the kind 
under consideration in the principal clause; that is, policies 
issued in this Commonwealth. The prima facie interpretation 
is confirmed by the next words of the section. These are:— 

Each application for such policy shall have printed upon 
it in bold face type the following words: “ Under the laws 
of Massachusetts, each applicant for a policy of insurance 

to be issued hereunder is entitled to be furnished with a 

copy of the application attached to any policy issued 

thereon.” . 

It is not to be believed that these words were expected to be 
printed upon applications for policies outside the State. The 
Same limit is manifest to the final requirement of the section 
that no life insurance company transacting business under 
the act shall issue any policy to a resident of this Common- 
wealth without certain characteristics intended to make the 
scope of the contract clear. 

Primarily the proviso regulates the making or form of the 
contract, not the mode in which it shall be proved. There is 
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no room for doubt that that is its chief purpose, and that 
being so there is no ground for extracting from it a rule of 
procedure broader than the rule of substantive law. It could 
not be tortured into a general rule of procedure, applicable to 
all policies wheresoever and by whomsoever issued, if sued 
upon in this State: Bottomley vs. Insurance Co., 170 Mass., 
274, 276. Still more plainly it cannot read as a rule of pro- 
cedure for all suits here upon policies issued upon Massachu- 
setts lives or to persons domiciled in Massachusetts, or for 
suits by such persons against corporations doing business in 
this State. The rule of procedure follows and is measured by 
the rule of substantive law. The applications which are for- 
bidden to be received in evidence are those which are required 
by the Massachusetts law to be attached to the policy,—no 
others. 

Assuming that the proviso has the purpose just stated, 
such cases as we have seen upon kindred questions show that 
generally such statutes will be construed as intended to affect 
only contracts made within the jurisdiction: Insurance Co. 
vs. Cohen, 179 U. S., 262, 265, 269; Griesemer vs. Insurance 
Co., 10 Wash., 202, 207. Nothing was said or could have been 
decided in Considine vs. Insurance Co., or Nugent vs. Associa- 
tion that extended the proviso to policies issued by foreign 
companies outside the Commonwealth. The policies in both 
these cases were issued in Massachusetts. It would be the 
power of the State to try to regulate insurance contracts 
made outside of its borders and not reaching into the 
jurisdiction in their operation, and not necessarily coming 
before its courts. Commonly such an attempt would be 
not only impolitic, but beyond its power. Probably the power 
in this State was not increased in that respect by the fact that 
the present defendant had complied with the laws of Massa- 
chusetts and did business here: Insurance Co. vs. Cohen, 179 
U. S., 262, 269 (citing 10 Wash., 207); Belknap vs. Johnston 
(Iowa), 86 N. W., 267. But were it otherwise, we should need 
clear words or strong grounds of policy before supposing that 
the Legislature had pressed its power to such an extreme. 
Certainly we should not force an unnatural construction upon 
plain language in order to reach so unusual a result. 

In Bottomley vs. Insurance Co. (170 Mass., 274, 277) it was 
assumed that unless the contract was made in Massachusetts 
an enactment like the one in question did not apply. See, 
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also, Millard vs. Brayton (177 Mass., 533, 537), where the con- 
tract was made with a corporation doing business in this 
State. 

The most natural interpretation of the seeming attempt in 
section 3 to extend the operation of ‘the statute in cértain 
cases beyond the limits of the State would be to take that at- 
tempt as confined to Massachusetts corporations. But, how- 
ever that may be, we find nothing in it which leads us to doubt 
that the words in section 73 “ which has been issued in this 
Commonwealth ” mean actually issued and are not extended 
by the end of section 3, or that the proviso under considera- 
tion is limited to policies actually issued here. 

The statute construed in Emery vs. Burbank (163 Mass., 326) 
deals with a case standing on peculiar grounds,—the case of 
contracts by Massachusetts testators to make a will. The 
decision left it undetermined whether the act referred only to 
procedure, but held that even if directed primarily to the 
validity and form of such contracts it embodied a fundamental 
policy and also by implication forbade suits against Massa- 
chusetts testators upon oral contracts made out of the State. 
No doubt that was reading a good deal into the act, if, as it 
seemed, the act dealt primarily and expressly with the form 
alone of the contract and, therefore, was confined to contracts 
made in Massachusetts in all that it actually said. But, as 
was observed, contracts of that sort necessarily reach into the 
jurisdiction in their operation, and naturally find their place 
of performance as well as their forum for a suit in case of 
breach in the domicile. There were special reasons, therefore, 
for believing that the statute meant to put forth all the 
powers of the State by requirements for procedure as well as 
for form in matters in which this Commonwealth was so pe- 
culiarly concerned. But those considerations have no appli- 
cation to this case. Massachusetts is not concerned with con- 
tracts in general made elsewhere, simply because one of the 
parties is domiciled here. Judgment for the defendant. 
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SUPREME COURT OF MICHIGAN. 


UNITED STATES CASUALTY CO. 

v8. 
BAGLEY ET AL.* 

The policy insured goods against accidental damage from the accidental 
discharge of water from an automatic sprinkler, and were damaged 
through the negligence of the landlord. The insurer had full op- 
portunity to inspect the sprinkler system, and did inspect it before 


writing its policy. The claim of the tenant was assigned to the in- 
surer. 


Held, In an action by the insurer against the landlord, that negligence 
in assuming the risk was no defense on the part of the landlord, with 
whom no relations subsisted, that imposed any duty on the part of 
the insurer. 


Held, That the assignee was entitled to the same rights against the land- 
lord as was the tenant. 


Error to Circuit Court, Wayne County. 


Statement of facts by Montcomery, C. J. 

This is an action on the case for negligence. The plaintiff 
is an insurance company, which had insured the goods of 
Burnham, Stoepel & Co. against damage which might be 
caused by the accidental discharge or leakage of water from 
the automatic fire-extinguishing apparatus in the building oc- 
cupied by that firm. The Bagley estate, so called, represented 
by the defendants, is the owner of the building, and the land- 
lord of Burnham, Stoepel & Co. On July 4, 1897, water es- 
caped from the extinguishing apparatus, and damaged the 
goods of Burnham, Stoepel & Co. That firm made claim 
against the plaintiff here, under the policy of insurance, and 
brought suit against it. The cause was tried in the United 
States Circuit Court for the Eastern district of Michigan, and 
judgment was rendered therein for the plaintiff. The casu- 
alty company took a writ of error, and the judgment was af- 
firmed in the Court of Appeals. Thereafter the casualty com- 
pany paid the judgment and the costs, amounting to $12,459.26, 
and took from Burnham, Stoepel & Co. a writing, which, after 
reciting the receipt of the amount of the judgment, proceeds: 
“Tn consideration of the payment of the above amount, we 
hereby, in pursuance of the provisions of said policy, subro- 
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gate the said United States Casualty Company to all claims or 
rights of the undersigned against any third party in respect to 
the loss that occurred under said policy, for which the judg- 
ment above referred to was recovered.” The casualty com- 
pany thereupon brought this action, claiming to have been 
subrogated to the rights of Burnham, Stoepel & Co. The 
premises in question are the westerly part of the building, the 
easterly portion of which was occupied by the Peerless Manu- 
facturing Company. The flow of water complained of here 
took place substantially at the same time with, and under like 
circumstances as, that involved in the case of Manufacturing 
Co. vs. Bagley, which was before this court, and is reported in 
85 N. W., 568. The decision in that case settled the legal 
questions which would have been involved in a suit between 
Burnham, Stoepel & Co. and the Bagleys. There was evi- 
dence introduced from which a jury might infer negligence on 
the part of the extinguisher company in putting such a head 
in the skylight, and the court instructed the jury that the de- 
fendants were chargeable with the negligence, if any, of the 
extinguisher company. Mr. Stoepel testified that the instal- 
lation was complete when the insurance was written; that, 
before the policy was signed and delivered, “ I think our build- 
ing was inspected by some of the agents or representatives of 
the casualty company. No objection was made to me person- 
ally by the representatives of the United States Casualty 
Company, before this policy was issued, as to anything con- 
nected with the sprinkler system. Before the policy was writ- 
ten, the casualty company had full opportunity to inspect the 
system.” There was no testimony to contradict Mr. Stoepel. 
The only question in this case is whether, when the plaintiff 
had full opportunity to inspect the extinguisher system, and 
did inspect it before writing its policy, it can charge the de- 
fendants with the result of the negligence of the fire-extin- 
guisher company, free from any charge of contributory negli- 
gence on its part. 


Wett8, Ancett, Boynton & McMutan, for Appellants. 
Brennan, Donnetty & Van De Marx (Alfred Lucking of Counsel), 
Sor Appellee. 
Monteomery, C. J. (after stating the facts). 
The defendants contend that there was testimony which 
would justify a finding by the jury that plaintiff was guilty of | 





346 Supreme Court of Michigan. " LApril, 


negligence in insuring the risk, and that it should be held that, 
if it was guilty of such negligence, there can ‘be no recovery 
against the defendants. The difficulty we find in assenting to 
this contention lies in the fact that there were no relations 
whatever between the plaintiff and the defendants which im- 
posed any duty upon the plaintiff to refrain from making any 
contract to indemnify Burnham, Stoepel & Co., which, in the 
judgment of its agents, was advantageous. Negligence of 
which a party has a right to complain is the omission of some 
duty owing to the complaining party. See 1 Thomp., Neg., § 3. 
It cannot be doubted that, had Burnham, Stoepel & Co. 
brought this action against the defendants, their right of re- 
covery would be clear. Nor would the fact that they had 
taken out this insurance with the plaintiff have defeated that 
recovery: Perrott vs. Shearer, 17 Mich., 48; Peter vs. Rail- 
way Co., 121 Mich., 324. This being so, it can work no injury 
to the defendants that, either before or after the injury result- 
ing from their negligence, the plaintiff has been subrogated to 
the right of action which would otherwise be clear in Burn- 
ham, Stoepel & Co. When the insurance company accepted 
this risk, its own inspection would, as between Burnham, 
Stoepel & Co. and plaintiff, estop it from denying that it had 
made sufficient examination, and, if it found the risk more 
than ordinarily dangerous, we know of no rule of law which 
would prohibit the company from accepting the risk and writ- 
ing the policy. Indeed, it may have increased its premium by 
reason of the danger being unusual because of the situation of 
the premises. If, in accepting such a risk, it took greater 
risks than it should, it may have been guilty of a breach of 
duty to its stockholders, but it neglected no precaution owing 
to a stranger. See, for their bearing on this question, Sun 
Mut. Ins. Co. vs. Mississippi Val. Transp. Co. (C. C.), 17 Fed., 
919; and Insurance Co. vs. The C. D., Jr., 1 Woods, 72 Fed. Cas. 
No. 7,051. Defendants’ counsel insist that the fact that plain- 
tiff claims by subrogation under Burnham, Stoepel & Co. does 
not preclude defendants from insisting upon the defense of 
negligence. It is to be kept in mind that it is only because 
plaintiff is subrogated to Burnham, Stoepel & Co.’s rights in 
place of the action being brought by that firm that the de- 
fense is attempted, and it leads back to the question whether 
_ the plaintiff owed the defendants any duty of inspection. The 
defendants rely upon the rule that, where one meets a loss 
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through his own negligence, he will not be permitted to in- 
voke the doctrine of subrogation. The answer to this was 
tersely made on the argument that in this case it is not an at- 
tempt to invoke the equitable doctrine of subrogation, but 
that the plaintiff is already subrogated to the rights of Burn- 
ham, Stoepel & Co. What he is now seeking to do is to re- 
cover in that right under what amounts to an assignment of 
Burnham, Stoepel & Co.’s claim, and the case presented is the 
case of Burnham, Stoepel & Co., represented by the plaintiff, 
who might have sued either in its own name or in that of 
Burnham, Stoepel & Co., at its election. The defendants con- 
tend that this right to maintain the action should be subject 
to an exception, which is formulated by defendants’ counsel, 
as follows: “One whose own neglect or wrong has been a 
cause contributing to the damage sustained by him cannot 
successfully invoke the right of subrogation.” But we think 
no such exception can have application to this case: First, 
because the plaintiff has been guilty of no neglect or wrong as 
against the defendants; and, secondly, the damage which re- 
sulted to the plaintiff from its own inattention was whatever 
excess it paid to Burnham, Stoepel & Co. over and above the 
value of the right of subrogation contracted for in the policy, 
if anything. The circuit judge correctly charged the jury that 
the plaintiff was entitled to the same rights that Burnham, 
Stoepel & Co. would have had had the action been brought in 
their name. 

The judgment will be affirmed. The other justices con- 
curred. 





Supreme Court of Alabama. 


SUPREME COURT OF ALABAMA. 


CONTINENTAL INS. CO. 
v8. 


BROOKS.* 


The vendor contracted to sell the property, the deed to be delivered when 
the entire purchase money was paid. Some $900 was still due at the 
time of fire. The policy provided that it should be void in case of 
change in title or possession without consent indorsed. 


Held, That the vendor retained an insurable interest which would sup- 
port a policy for $500. 


Held, That a general agent authorized to make contracts could waive 
the provision requiring indorsement. 


Held, That such waiver after the termination of his agency was binding 
if the insured had no notice of the termination and was justified in 
believing that he was still authorized to act as agent. 


Appeal from Circuit Court, Pike County. 


CarmicHaEL & Brannen, for Appellant. 

Foster, Samrorp & Carrot, for Appellee. 

Haratson, J. 

1. The complaint being in Code form, contains ‘a sufficient 
averment of an insurable interest in the plaintiff: Commer- 
cial Fire Ins. Co. vs. Capital City Ins. Co., 81 Ala., 320. 

The plaintiff had an insurable interest in the property. He 
had contracted to sell it to Henderson, a deed to be made 
when the entire purchase money was paid. A deed had not 
been made, and there remained due to plaintiff on the pur- 
chase money, about $900, the insurance on the property de- 
stroyed being $500. He had an equitable lien or mortgage on 
the property for the payment of his debt: Hester vs. Hunni- 
cutt, 104 Ala., 282. “ Whoever,”’—says May,—“ may fairly be 
said to have a reasonable expectation of deriving pecuniary 
advantage from the preservation of the subject-matter of in- 
surance, whether that advantage inures to him personally or 
as the representative of the rights or interests of another, has 
an insurable interest. Thus a mortgagee being the owner of 
a limited interest in the estate, has in his own right an insur- 
able interest to the amount of the mortgage debt:” 1 May, 
“Decision rendered, Nov.26,1901...22#2#@#+«0@+«. °° 
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Ins., § 80. “A vendor of personal or real property, though he 
may have contracted to sell the same, has also an insurable 
interest:” Id., § 88a; 11 Am. & Eng. Enc. Law, 313-315. 

2. Replication 3 alleged that Pennington was the general 
agent of the defendant at the time he agreed to waive the con- 
dition in the policy set up in the pleas in respect to a change 
of ownership and possession of the property. The rejoinders 
of defendant to this replication did no more than deny that 
Pennington was such general agent at that time. They 
amounted to no more than a joinder of issue on said replica- 
tion. Moreover, the case was tried on issue joined to the 
replication, and the defendant had all the advantage he could 
have enjoyed, if said rejoinders had not been stricken. We 
discover no error in striking the rejoinders: Comer vs. Way, 
107 Ala., 300. 

3. Every fact averred in the third replication, demurrer to 
which was properly overruled, was fully established, without 
any conflict in the evidence. 

It is insisted by defendant that the condition in the policy, 
as recited in the pleas, required that any change in the title or 
possession of the property would avoid the policy, unless an 
agreement that such change might be made was indorsed on 
the policy. The replication, confessing the sale of the prop- 
erty and a change of possession, set up that the general agent 
of the company, with full knowledge of all the facts, waived 
the condition. The question as to whether a general agent, 
with the powers that Pennington had, might waive this condi- 
tion, has been so often considered and decided favorably to his 
doing so, it requires no further discussion at our hands. It 
must*be regarded as finally settled with us: Alabama State 
Mut. Assur. Co. vs. Long Clothing & Shoe Co. (123 Ala., 667); 
Pope vs. Insurance Co. (Ala., 30 South., 496), and authorities 
in these cases cited; 1 Joyce, Ins., §§ 439, 560; 2 Bid., Ins., 
§ 1081. 


4. Pennington, who testified to substantially the same facts 
that were deposed to by plaintiff, also testified that he had 
been the agent of defendant for about fifteen years, and until 
a few months before the conversations had with him by plain- 
tiff, touching the sale by him of the property to Henderson; 
that as such agent of defendant he had full power and au- 
thority to bind defendant by his agreements to waive orally 
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the condition in the policy set out in the pleas in the case; 
that the company gave him that authority, and that he had 
exercised the same with their knowledge and consent all the 
time during the term of his agency; that when he ceased to be 
the agent of defendant, no notice was given to the public of 
that fact, and none to the plaintiff, so far as he knew. The 
plaintiff had testified that he had no knowledge or notice that 
Pennington had ceased to be the agent of defendant, until 
after the fire occurred. 

The rule on this subject, as stated by this court, supported 
by the current of authority, is, that “ when third parties have 
dealt with an agent clothed with general powers, the agency 
continues as to them, after revocation, until they have notice 
thereof. Also, the principal may be liable for acts of the 
agent after revocation, to third persons, who never dealt with 
him previously, if they in common with the public at large, are 
justified in believing that such agency existed, and have no 
notice of its revocation:” Wheeler vs. McGuire, 86 Ala., 398; 
Johnson vs. Christian, 128 U. §., 374; 1 Am. & Eng. Enc. Law 
(2d Ed.), 1220; Mechem, Ag., $§ 228, 224. 

All the evidence, without conflict, shows that Pennington 
was defendant’s general agent, at the time the policy issued 
to plaintiff, with power and authority to waive the condi- 
tion in the policy referred to in the pleas, and that at the time 
he waived the same the plaintiff in good faith believed he was 
such general agent, relied on his authority as such, and had no 
notice or knowledge that the agency had terminated. 

There was no error in the general charge for plaintiff. 

Affirmed. 
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COURT OF APPEALS OF NEW YORK. 


LONDON ASSUR. CORP., Appellant, 
v8. 


JOSEPH W. THOMPSON, Respondent.* 


A reinsurance contract drawn by the reinsured company and accepted by 
the reinsurer, reinsured the former against losses by fire while wait- 
ing shipment “in or on the warehouses and/or sheds of” the origi- 
nal insured “and insured under policies issued” by it; also that it 
was the full intent of the contract to fully indemnify the original 
insured for every loss within the limits named ‘“‘to the full extent of 
its interest as herein described.” 


Held, That the language of the contract was that of the reinsured, and in 
case of ambiguity, as here, must be construed most strongly against 
it. 

Held, That a contract of reinsurance need not necessarily include the en- 
tire risk of the reinsured. 


Held, That rosin stored in the yard surrounding the warehouse and ad- 
jacent thereto was not in or on the warehouse or sheds, and was not 
included in the risk assumed. 


Appeal from a judgment of the Appellate Division of the 
Supreme Court in the First Judicial department unanimously 
affirming a judgment entered upon the report of a referee. 

The facts, so far as material, appear in the opinion. 


Wituram W. MacFartanp, for Appellant. 
Micuart H. Carpozo and Epaar J. Naruan, for Respondent. 


Vann, J. 

This is a controversy between insurers which turns upon the 
construction of a policy of reinsurance. The plaintiff is ‘a for- 
eign insurance corporation and the defendant is one of several 
individual underwriters, who issue what are known as Lloyds 
policies, and do business under the name of the New Jersey 
State Fire Association. The policy of the plaintiff, issued to 
Patterson, Downing & Co., covered “ all risks by railroads and 
/or other inland conveyances and in warehouses, yards or 
elsewhere from the time bills of lading are signed for the 
goods until the same shall have been laden on board vessels or 
lighter at such ports for shipment;. on rosin, turpentine and 
other goods commonly known as naval stores * * *. This 

* Decision rendered, Feb. 25, 1902. 
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policy also to cover goods as herein described, the property of 
the Downing Co., or in which said company may be interested 
as owner or agent.” There was also a marine risk which is 
not here important. 

The policy of the defendant was of the New York standard 
form, whereby the underwriters agreed to “ reinsure the Lon- 
don Assurance Corporation * * * against all direct loss 
or damage by fire * * * to the following described prop- 
erty while located and contained as described herein and not 
elsewhere; to wit, on the fire risk on naval stores; i. e., rosin 
turpentine, etc., in barrels, while waiting shipment, in or on 
the warehouses, and/or sheds of Downing & Co., at Bruns- 
wick, Ga., and insured under policies issued by the London 
Assurance Corporation, marine branch. The same being 
naval stores of other parties intended for foreign or domestic 
shipment for which the London Assurance Corporation is lia- 
ble under the terms of its marine policies issued to shippers. 
It is the true intent and meaning of this policy to fully indem- 
nify the London Assurance Corporation for each and every 
loss by fire within the limits above named to the full extent 
of its interests as herein described, * * * in considera- 
tion of which and the indemnity hereby guaranteed the Lon- 
don Assurance Corporation hereby covenants and agrees to 
report to this association at the end of each month the total 
amount of insurance on naval stores that has been written by 
said corporation in the above described warehouses, &c., and 
to pay to this association its proportionate part of a premium 
at and after the rate of five cents for every one hundred dol- 
lars so insured. This policy is subject to the same fire risks, 
conditions, interpretations, valuations, indorsements and as- 
signments as are or may be assumed or adopted by the Lon- 
don Assurance Corporation, and loss, if any, payable at the 
same time and in the same manner as they pay. * * * 
This policy shall continue to protect all merchandise already 
accepted by the London Assurance Corporation or for which 
they may be liable, until the same has passed beyond the 
limits of this policy.” 

Of the part thus quoted from the policy the words in italics 
are in manuscript, and, with this exception, all before the 
words “ to-wit” is part of the printed form, and all after is 
typewritten. The italicised words, “in the above described 
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warehouses, &c.,” are interlined in manuscript in the typewrit- 
ten part. 

After a loss had occurred the plaintiff paid Patterson, 
Downing & Co. the amount called for by their policy, and then 
brought this action to recover from the defendant his propor- 
tion thereof according to the contract of reinsurance, without 
making any effort to re-form it. The defendant, however, by 
a counterclaim, sought to re-form it in his interest, but was 
defeated, and the attempt is now immaterial. 

The referee adopted the short form of decision, but found 
specifically that ‘a typewritten paper purporting to set forth 
the terms upon which said reinsurance was made, was pre- 
pared by the plaintiff and furnished to the said New Jersey 
State Fire Association, and is attached to and forms part of 
the said policy of reinsurance; that said reinsurance is there- 
by declared to be,” quoting the part above set forth describing 
the risk. 

The referee further found that “ a fire occurred at said yards 
of Downing & Co., in Brunswick, by which a large quantity of 
turpentine and rosin, covered by the policy issued by the plain- 
tiff to said Patterson, Downing & Co., was destroyed. * * * 
None of the rosin which was destroyed or damaged by said fire 
was in or on the warehouses, and/or sheds of Downing & Co., 
at Brunswick, but the whole thereof was deposited or stored, 
while waiting shipment, in the open yard of Downing & Co.” 
He held that the rosin was not covered by the policy of rein- 
surance, and gave judgment for the loss on the turpentine 
only. 

It appeared from the evidence that the yard of Downing & 
Co. was five hundred and forty feet long by one hundred and 
ninety feet wide, and was bounded on the east by the tracks 
of a railroad and on the west by navigable water connected 
with the Atlantic Ocean. In the centre of the yard was a 
shed three hundred feet long by fifty feet wide and contiguous 
thereto, a storehouse of the same width and one hundred feet 
in length. 


The plaintiff claims that as the contract was one of reinsur- 
ance, it was an insurance of the plaintiff’s identical risk, and 
not an independent insurance of specific property in a defined 
locality; that the intention was that the reinsurance should 
cover the plaintiff’s terminal risk, whatever it was, and that 

Vou. XXXI.—23. 
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the words “in or on the warehouses and/or sheds” should 
yield to an intention springing conclusively from the fact that 
the plaintiff’s undertaking was to reinsure. 

While the insurable interest of the plaintiff depended upon 
the policy issued by it to Patterson, Downing & Co., it does not 
follow that the contract of reinsurance covered all the risks 
thus assumed, for the policy was valid if it covered only a 
part thereof. Thus, while the policy issued by the plaintiff 
covered three general risks, inland, terminal and marine, the 
policy issued to it related to only one risk, which was the ter- 
minal. It was not essential that the contract of reinsurance 
should cover even the entire terminal risk assumed by the 
plaintiff, for it was within the power of the parties to agree 
that it should cover a part of that risk only and to limit it to 
the property in question, while it was in a certain place at the 
terminal port. ‘“ When the insurer for some reason finds it 
convenient that another shall bear either in whole or in part 
the liability to the insured which he has assumed, and agrees 
with another insurer to assume the whole or a part of his lia- 
bility as regards the insured, it is termed a contract of rein- 
surance:” 1 Biddle on Insurance, sec. 378; Insurance Com- 
pany of North America vs. Hibernia Ins. Co., 140 U. S., 565. 
While a contract of reinsurance implies the same subject- 
matter of insurance as the original policy, and runs against 
perils of the same kind, it need not be for the identical hazard 
insured against in the first policy, but may be for a less though 
not for a greater risk: Philadelphia Ins. Co. vs. Washington 
Ins. Co., 23 Pa. St., 250, 253; 1 May on Insurance, secs. 9, 11. 
In a case relied upon by the plaintiff, one company reinsured 
another company on “their interest as insured under their 
policy ” issued to the owner of the property, and hence both 
policies necessarily covered the same risk by express descrip- 
tion: Jackson vs. St. Paul F. & M. Ins. Co., 99 N. Y., 124. 

Reinsurance, like any other contract, depends upon the in- 
tention of the parties, to be gathered from the words used. 
taking into account, when the meaning is doubtful, the sur- 
rounding circumstances. Custom or usage is presumed to 
enter into the intention when it is found as a fact, not only 
that it existed, but was uniform, reasonable and well settled, 
and either known to the parties when the contract was made, 
or so generally known as to raise a presumption that they had 
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it in mind at the time: Rickerson vs. Hartford Fire Ins. Co., 
149 N. Y., 307, 316; Walls vs. Bailey, 49 N. Y., 464, 469. Evi- 
dence was given tending to show that it is the custom to store 
turpentine under cover, as otherwise the barrels would swell, 
shrink and leak from exposure to the rain and sun, and to store 
rosin in the open, because it is solid and not apt to be injured 
by the weather. Rosin is the residuum left from the process 
of distilling turpentine, and is poured into barrels while in a 
liquid or semi-liquid state. When it cools it hardens like 
plaster of paris, and will stand alone as if it were of solid 
stone, even if taken out of the barrels. There was evidence, 
however, that the custom is not uniform or well settled, and 
that rosin is also stored, but largely for convenience, in sheds 
and warehouses. The referee did not find the existence of a 
custom with reference to the storage of rosin, and hence, as 
we held in a recent case, in view of the unanimous affirmance, 
it is negatively established that no such custom existed: 
Consolidated Ice Co. vs. Mayor, ete., of N. Y., 166 N. Y., 92. 
We can presume in support of a judgment that such findings 
were made, provided they are warranted by the evidence, as 
are necessary to sustain the conclusions of law, but we cannot 
so presume in order to reverse a judgment: People vs. Adi- 
rondack Railway Co., 160 N. Y., 225. 

The general rule is that as insurance policies are unilateral 
contracts prepared by the insurers, they are responsible for 
any ambiguity arising out of the language used by them, and 
hence, in construing that language all doubt is resolved 
against them because they created it: Kratzenstein vs. West- 
ern Assurance Co., 116 N. Y., 54. (Ordinarily an ambiguity in 
the policy as to whether the rosin was covered, although it 
was not in the sheds or warehouses, but in the yard adjacent 
thereto, would be determined against the insurer by applying 
the rule already referred to.) This case, however, is peculiar 
in that the words of the policy describing the risk were those 
of the insured and not of the insurer, for, as the referee found, 
the former presented a typewritten slip to the latter and 
asked for reinsurance according to the terms therein stated, 
and the defendant, without seeing the policies issued by the 
plaintiff, issued the policy in suit to the plaintiff using the 
exact language which it had itself prepared. During the ne- 
gotiations which led to the policy under consideration there 
Was no discussion as to the nature or extent of the risk, which 
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was treated by both parties as accurately described in the 
typewritten slip subsequently attached to the policy as a part 
thereof. There was discussion in relation to the premium to 
be charged and other matters, but none as to the risk tv be as- 
sumed, and the defendant had no means of knowing, if such 
was the fact, that the plaintiff wished to have any risk covy- 
ered, other than that described in the slip. The risk thus de- 
scribed by the pkintiff was against loss or damage by fire to 
naval stores “ while located and contained as described herein 
and not elsewhere.” The next clause is definite and specific, 
for it limits the risk to “ rosin, turpentine, etc., in barrels, 
while waiting shipment, in or on the warehouses and/or sheds 
of Downing & Co.,” and insured under policies issued by the 
plaintiff. ** Within the limits above named,” reinsurance was 
made “ to the full extent of ” the interests of the plaintiff, “as 
herein described.” Finally a monthly report was required 
from the plaintiff of the total amount of insurance written by 
it on naval stores “in the above-described warehouses, etc.,” 
the latter part, as if to avoid all possible doubt, having been 
interlined by the plaintiff with a pen. 

The risk did not cover all rosin belonging to Patterson, 
Downing & Co., nor all insured by the plaintiff. but was con- 
fined to rosin while stored in a certain manner and in a certain 
place. No rosin was covered unless it was “in or on the ware- 
houses and/or sheds of Downing & Co.” These words in an 
application for insurance would ordinarily constitute a war- 
ranty that the property insured was thus situated and would 
prevent a recovery for the loss of any situated elsewhere: 
Bryce vs. Lorillard Fire Ins. Co., 55 N. Y., 240. While the 
original policy embraced “all risks by railroads and, or other 
inland conveyances and in warehouses, yards or elsewhere,” 
the policy of reinsurance makes no mention of property in 
yards or in any place except warehouses and sheds. Therefore, 
unless the rosin destroyed was in or on the warehouses or 
sheds, it was not covered. The referee found that it was not 
so located, but he also found that it was deposited in the open 
yard, so that the unanimous affirmance does not make the 
former finding conclusive, because the latter presents a ques- 
tion of law as to the meaning of the policy. Clearly the prop- 
erty was in neither of the places named in the policy of rein- 
surance, for it was in a large uncovered inclosure surrounding 
the warehouses and sheds and known as the yards. While 
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the meaning of the word “ in,” as used in the reinsurance con- 
tract, is free from doubt, that of the word “ on” is not clear. 
The function which the parties intended it to perform is un- 
certain. It does not appear in the sentence requiring a 
monthly report of insurance written by the plaintiff, for that 
is limited to the naval stores “in the above-described ware- 
houses, ete.” This is significant, for both policies were open 
on a fluctuating stock, and the quantity on hand, not exceed- 
ing $80,000 in value, was the measure of the defendant’s lia- 
bility. Why should the report be limited to stock in the ware- 
houses, if the defendant was also liable for stock in the yards? 

The parties may have meant that the barrels of rosin were 
to be on the inside floors or the outside platforms of the build- 
ings, or that they were to be near or about the buildings. Ob- 
viously, they could not have meant that the bulky barrels, 
weighing 282 pounds each, should be placed on top of the 
warehouses or sheds. “On” does not always mean on top of, 
or resting upon, for sometimes, but less frequently, it means 
contiguous to, as when we say, “a house on Main Street,” or 
“a man stood on either side of the house.” The parties may 
have used the words in this sense, although it would apply as 
well to turpentine and permit it to be stored out of doors 
where it would be subject to damage from the elements. The 
plaintiff may have understood it in one way and the defendant 
in another, without doing violence to reason. In other words, 
an ambiguity has arisen as to the meaning of the policy which 
the courts must settle. 

As the terms of insurance, including the description of the 
risk, were wholly prepared by the plaintiff (an insurer of wide 
experience, for it has done business since 1720), and the de- 
fendant had no information upon the subject, except the type- 
written slip furnished by the plaintiff, we think that the re- 
sponsibility for the ambiguity should be borne by the party 
who caused it: Janneck vs. Metropolitan Life Ins. Co., 162 N. 
Y.,574; Herrman vs. Merchants’ Ins. Co., 81 N. Y., 184; Kratz- 
enstein vs. Western Assur. Co., supra. While the defendant 
adopted the plaintiff’s words when he pasted the slip in the 
policy, he could not do otherwise if he made any contract 
whatever. They were still the words of the plaintiff; the 
doubt caused thereby was caused by the plaintiff, and the de- 
fendant should not be required to father its offspring. The 
principle of resolving doubts in a unilateral contract by 
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throwing the burden upon the one who caused them, applies 
with the same force to this case, under its peculiar circum. 
stances, as to the cases cited and, as we think, furnishes the 
proper solution of the controversy. 

The judgment should be affirmed, with costs. 


Haieat, J. (dissenting). 

I think the policy in question should receive a broader con- 
struction than that given by the Appellate Division. The 
rosin and turpentine which have been destroyed by fire were 
prior thereto stored with Downing & Co., at Brunswick, Ga., 
the turpentine in their shed or warehouse and the rosin in 
their open yard adjacent thereto. The plaintiff corporation 
had insured this property, so stored, against loss or damage by 
fire while awaiting shipment. The defendant had issued the 
policy in question reinsuring the plaintiff for all loss or dam- 
age by fire to the rosin and turpentine while awaiting ship- 
ment “in or on the warehouses and/or sheds of Downing & 
Co., at Brunswick, Ga., and insured under policies issued by 
The London Assurance Corporation, marine branch.” Both 
the rosin and turpentine were damaged by fire, and the plain- 
tiff, under its policy, has been compelled to pay the amount of 
loss so incurred by the owners. The Appellate Division, how- 
ever, has held that the defendant is only liable for the loss 
occurring to the turpentine which was stored in the shed and 
not for the rosin which was stored in the yard, holding that 
the defendant reinsured only such property as was stored 
within the warehouse or shed. This, to my mind, is not in ac- 
cord with the evident intention of the parties to the contract. 
By referring to the policy we find that it was issued to reinsure 
the London Assurance Corporation. To reinsure means to in- 
sure that which was before insured, or that which the plain- 
tiff had insured. The policy further provides that “it is the 
true intent and meaning of this policy to fully indemnify the 
London Assurance Corporation for each and every loss by fire 
within the limits above named to the full extent of its interest 
as herein described.” Here we have an express declaration 
as to the meaning of the parties, which is to fully indemnify 
the plaintiff for its entire loss by fire to the full extent of “its 
interest;” in other words, to the full extent of its loss. And, 
again, we have the provision that “'this policy is subject to 
the same fire risk, conditions, interpretations, valuations, in- 
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dorsements and assignments as are or may be assumed or 
adopted by the London Assurance Corporation and loss, if 
any, payable at the same time and in the same manner as they 
pay.” This provision, in effect, adopts the plaintiff’s policy as 
to risks, conditions, interpretations, etc., and makes the loss 
payable at the same time and in the same manner. It is con- 
tended, however, that notwithstanding these express provi- 
sions of the policy the property insured was limited to that 
which was inside of the warehouse or shed, under the provi- 
sion of the policy first quoted. It will be observed that the 
language used is “in or on the warehouses or sheds.” The 
words “ or on” are treated as surplusage or meaningless, and 
the word “in ” is relied upon as limiting the property to that 
which was within the warehouse or shed. This construction 
might properly have been adopted had it not been for the other 
provisions of the policy, to which I have alluded, indicating an 
intention to reinsure the plaintiff and assume its liability 
upon the property which was subsequently destroyed. No 
one contends that the word “on” in this connection means 
upon the warehouses or sheds, neither of which appears to 
have been constructed for the purpose of receiving property 
of this character upon its roof. The word “ on,” however, is 
often used as expressing the relation of nearness in place; 
contiguous to or abutting on, as for instance: “As their navy 
on your shores,” “ on each side,” “ the town on the lake,” “ the 
store on Main Street:” Worcester’s Dict. 

The yard in which the rosin was stored surrounds ‘the ware- 
house and is abutting on or contiguous thereto, and I think 
the words “or on” should be construed as abutting or con- 
tiguous to the warehouse or shed, for by such construction the 
provisions of the entire policy become harmonious and evi- 
dently in accord with the intention of the parties thereto. 

The judgment should be reversed and a new trial ordered. 

Parker, C. J., Bartlett, Martin and Werner, JJ., concur with 
Vann, J.; Cullen, J., concurs with Haight, J. 

Judgment aftirmed. 
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MILWAUKEE MECHANICS’ INS. CO. 
v8. 


RUSSELL.* 


A condition in a policy insuring a building against loss or damage by 
fire, which purports to give the insurer the option to rebuild in case 
of total loss, is repugnant to section 3643 of the Revised Statutes, and 
void. 


Refusal of the insured to furnish plans and specifications for rebuilding, 
and to permit the insurer to rebuild, constitutes no defense to an ac- 
tion for the recovery of such loss. 


Error to Superior Court of Cincinnati. 


Statement of facts by Wixu1aMs, J. 

The Milwaukee Mechanics’ Insurance Company, through its 
agency in Cincinnati, issued to Julia A. Russell, on the 12th 
day of August, 1896, in consideration of a cash premium then 
paid by her, a policy of fire insurance on her dwelling house, 
situated in Hamilton County, in the amount of $1,750, for the 
term of five years ensuing. The house was totally destroyed 
by fire on the 10th day of September, 1898, the policy then be- 
ing in force, and in due time the insured made proper proofs of 
the loss, and demanded payment, which having been refused, 
the action below was brought to recover the amount named in 
the policy. The averments of the petition, which are the usual 
and necessary ones in actions of that character, were, on the 
hearing of the cause, admitted to be true, and the only defense 
relied on was that the plaintiff refused to accept an offer made 
by the insurance company to perform a stipulation contained 
in the policy which purported to give it the option to rebuild 
the house, and declined to furnish plans and specifications, as 
required by that stipulation, to enable the defendant to re- 
build; the offer having been made, it was alleged, in the time 
and manner provided by the policy. A demurrer to that de- 
fense was sustained in special term, and judgment rendered 
for the plaintift for the amount of the policy and interest, with 
costs; and from the affirmance of that judgment in general 
term, error is prosecuted in this court. 


~ * Decision rendered, Nov. 19, 1901, Syllabus by the Court. 
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J. Hartwevt Capex, for Plaintiff in Error. 
A. J. Cunnineuam, for Defendant in Error. 


Wis, J. (after stating the facts). 
The policy in suit insured a building situated in this State 
against loss or damage by fire, and was issued since the enact- 
ment of section 3643 of the Revised Statutes, which provides 
that :— 


Any person, company or association hereafter insuring 
any building or structure against loss or damage by fire or 
lightning, by renewal of a policy heretofore issued, or other- 
wise shall cause such building or structure to be examined 
by an agent of the insurer, and a full description thereof to 
be made, and the insurable value thereof to be fixed by such 
agent; in the absence of any change increasing the risk with- 
out the consent of the insurers, and also of intentional fraud 
on the part of the insured, in case of total loss the whole 
amount mentioned in the policy or renewal upon which the 
insurers receive a premium shall be paid, and in case of a 
partial loss the full amount of the partial loss shall be paid; 
and in case there are two or more policies upon the property, 
each policy shall contribute to the payment of the whole of 
the partial loss in proportion to the amount of insurance 
mentioned in each policy; but in no case shall the insurer be 
required to pay more than the amount mentioned in its 
policy. 

This statute has been considered by this court on several oc- 
casions, and has invariably: been held to enter into and become 
apart of every fire policy on a building or structure, issued since 
its passage, and to supersede and annul those conditions and 
stipulations in such policies that are at variance with its pro- 
visions: Insurance Co. vs. Leslie, 47 Ohio St., 409; Insurance 
Co. vs. Hull, 51 Ohio St., 270, 278; Moody vs. Insurance Co., 52 
Ohio St., 12, 23; Sun Fire Office vs. Clark, 53 Ohio St., 414, 426, 
429, 430; Insurance Co. vs. Drackett, 63 Ohio St., 41, 54. In 
the case of Insurance Co. vs. Leslie, it was held, among other 
things, that a condition contained in such a policy, that 

The amount of the loss or damage should be estimated ac- 

cording to the actual cash valve of the property at the time 


of the fire, and not more than it would cost the insurer or in- 
sured to replace or restore the same, 


Was repugnant to the statute, and void, and that, in case of a 
total loss, notwithstanding the condition, the insured was en- 
titled to recover the full amount named in the policy, although 
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that amount exceeded the actual value of the property. In 
Moody vs. Insurance Co. the court held that a condition in such 
a policy which declared there should be no liability “for loss or 
damage in or on vacant or unoccupied property, unless consent 
be indorsed thereon,” was subject to, and controlled by, the 
provision of this statute which makes the insurer liable “in the 
absence of any change increasing the risk,” and that a defense 
founded on a breach of that condition which did not aver the 
risk was thereby increased, was insufficient. That decision, 
and the Leslie Case, were approved and distinguished in the 
subsequent case of Sun Fire Office vs. Clark, 53 Ohio St., 414, 
429, 430. The Moody Case was also approved and followed in 
Insurance Co. vs. Moore (52 Ohio St., 606, 607), and also in Ret- 
terer vs. Insurance Co. (55 Ohio St., 635), and its doctrine was 
distinctly reaftirmed, both in the syllabus and opinion, in In- 
surance Co. vs. Baldwin, 62 Ohio St., 368, 381, 382. Anid in the 
Leslie Case, and Insurance Co. vs. Drackett, supra, it was held 
that the provisions of this statute are founded upon public 
policy, and the insured cannot be held to a waiver of them. 
Since these several decisions, which are in entire harmony with 
those of the courts of last resort of other States where similar 
statutes have been in force, all contracts of fire insurance have 
been entered into and policies issued in view of the law as es- 
tablished by them. Insurers have accordingly fixed the 
amount of the insurance written in their policies, and the pre- 
miums they have required to be paid, with respect to the law 
as so established, and all premiums have been paid by the in- 
sured on the faith of it. So that the law, as declared in the 
cases referred to, has, in its appropriate sense, become a rule 
of property in this State. There is no conflict of authority be- 
tween the case of Insurance Co. vs. Wells (42 Ohio St., 519), and 
any of the decisions of this court heretofore cited in which the 
statute in question was considered and adjudicated upon. In 
that case (Insurance Co. vs. Wells) no questions were raised re- 
lating either to the interpretation of section 3643, or its appli- 
‘ation to the policy there in suit. Assuming that they might 
have been made, it is perfectly clear that no question of the 
kind was either passed upon or considered by the court, or 
brought to its attention, or even alluded to by counsel. This 
plainly appears from the report of the case. It has long been 
the established rule of this court, as well as the settled law on 
the subject, that “a reported decision, although in a case where 
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the question might have been raised, is entitled to no consid- 
eration whatever as settling, by judicial determination, a prin- 
ciple not passed upon nor raised at the time of the adjudica- 
tion:” Fouts vs. State,8 Ohio St., 98,123. Where the questions 
were not raised nor considered, “it is as if they were not 
in the case at all:” State vs. Pugh, 43 Ohio St., 121, 123; 
Wamb., Study Cas., § 17. In Insurance Co. vs. McLoon (100 
Mass., 475, 476), it is said by Gray, J., that: “No rule of the 
law of insurance is better settled by authority than that by 
which, when the insured has some interest at risk, and there is 
no fraud, a valuation of the subject insured in the policy is 
held conclusive upon the parties, at law and in equity: Hodg- 
son vs. Insurance Co., 5 Cranch, 100; Insurance Co. vs. Hodg- 
‘son, 6 Cranch, 206; and Id., 7 Cranch, 332; Alsop vs. Insurance 
Co., 1 Sumn., 451; Irving vs. Manning, 6 C. B., 391; Id., 1 H. L. 
Cas., 287; Barker vs. Janson, L. R., 3 C. P., 303; 3 Kent, Comm. 
(6th Ed.), 273; Coolidge vs. Insurance Co., 15 Mass., 341; Rob- 
inson vs. Insurance Co., 1 Mete. (Mass.), 147; Fuller vs. Insur- 
ance Co., 4 Mete. (Mass.), 206. And none is better founded in 
reason. The very object of putting the contract into the form 
of a valued, instead of an open, policy, is to prevent disputes as 
to the amount to be recovered by the assured in case of a total 
loss by the perils insured against; and the premium paid to the 
insurers is regulated accordingly.” Certainly the reason for 
holding the insurer to: the amount of the valuation fixed in the 
policy cannot be less cogent where that measure of liability is 
prescribed by positive law, which is necessarily adopted by the 
parties and made a part of their contract, and by which they 
are mutually bound. Insurers have it completely in their 
hands, under this statute, to correct and prevent any mischief 
arising from overvaluation; for the power is exclusively theirs 
to determine and fix the amount of the risk they will assume, 
in each instance, and the compensation that shall be paid them 
for assuming it. So that, if the amount of the insurance 
named in any policy proves to be larger than it should have 
been, the fault is not attributable to the statute, but must be 
found elsewhere. Obviously the purpose of the rebuilding 
clause in the policy in question, and its only purpose, was, that 
it might enable the defendant in case of total loss to discharge 
its liability on the policy by the expenditure of a less sum of 
money than would be required to pay the amount of the insur- 
ance named in the policy. In no other way could the company 
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derive any benefit from that clause. If the expense of rebuild- 
ing would exceed, or even equal, the amount of the insurance 
mentioned, there could be neither advantage nor object on the 
part of the company to undergo that trouble. And when the 
expense is less the performance of that condition by rebuilding 
the destroyed property would be but a mode of satisfying the 
obligation of the company by payment, to persons other than 
the insured, of a sum less than became payable on the policy 
according to the provisions of the statute. It must be appar- 
ent that, if the insurer could be so relieved from the operation 
of the statute under a condition of this kind because it is made 
a part of the policy, there could be no reason why he should 
not also have like relief, on the same ground, under the stipula- 
tion inserted in all policies which undertakes to limit his lia- 
bility to the actual value of the property, and be permitted in 
all cases to prove that value to be less than the amount of the 
insurance written in the policy, and to discharge his indebted- 
ness thereon by the payment of such lesser amount. Such a 
result, under any condition or agreement in the policy, is in 
conflict with the requirements of the statute, and defeats its 
manifest purpose, which evidently was to remove from the field 
of controversy the amount and mode of payment of total 
losses. The amount which the statute requires shall be paid is 
fixed, as expressed in its language, at “the whole amount men- 
tioned in the policy upon which the insurer received a pre- 
mium,”’—not merely a part of that amount. The liability of 
the insurer for that amount is made a money demand to be 
“paid” to the insured or his representatives, and not to third 
persons under the employment and direction of the insurer. 
Whatever latitude of meaning the terms “ payment” or “ paid” 
may have, depending upon the connection in which they are 
used, the latter term, it seems clear, is employed in this statute 
in its appropriate legal sense of satisfaction in money of a debt 
due from one to another. The gist of the argument for the 
plaintiff in error is that the object of the statute is fully ac- 
complished when its operation is limited to the avoidance of 
those conditions and stipulations in policies which are de- 
signed to affect the measure of the insurer’s liability, such as 
those which relate to the actual value of the property, and its 
ascertainment by appraisement and arbitration, and that the 
rebuilding clause does not interfere with the measure of the 
liability as fixed by the statute, but only provides a mode of 
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payment. Performance of that condition of the policy, when it 
is available, would, no doubt, be a satisfaction of the insurer’s 
liability, and, ina sense, payment. But it also changes entirely 
the measure of the liability from the amount named in the 
policy to the cost of the rebuilding, whether that be greater or 
less than the amount of the insurance. In those States having 
no statutory regulation like ours, and where such conditions 
are operative, it is uniformly held that the election of the in- 
surer to rebuild at once converts the policy from a contract of 
insurance into a building contract, and that the amount named 
in the policy ceases to be any standard for the measure of re- 
covery. The only action that could be maintained in such case 
is one for damages for breach of the contract to rebuild; and 
the measure of the damages, where there has been an entire 
failure to rebuild, is the cost of rebuilding, however much less 
that may be than the amount of the insurance; and where 
there has been but a partial failure, the amount it would cost 
to complete the building by making it substantially like the 
one destroved becomes the rule of damages. In either case, 
the amount of the insurance mentioned in the policy is wholly 
excluded from consideration: Morrell vs. Insurance Co., 33 
N. Y., 429; Beals vs. Insurance Co., 36 N. Y., 522; Hartford 
Fire Ins. Co., vs. Peebles Hotel Co., 27 C. C. A., 228; 138 Am. & 
Eng. Enc. Law (2d Ed.), 380, where many cases are cited. It is 
said by Denio, C. J., in Morrell vs. Insurance Co., supra, that 
“insurers having a proper regard for their own interests 
should not elect to rebuild unless they can, with the same or a 
less amount of money than the sum insured, procure as good 
an edifice to be erected as the one which had been destroyed; 
but, if they will, by availing themselves of the option, under- 
take to rebuild, they are bound to do so, at any expense which 
may be necessary, though it should exceed the amount insured. 
That amount has no longer any connection with the case, and 
cannot be made use of to test the quality or completeness of 
the new building, or to regulate the recovery in case of a fail- 
ure to perform. Hence, where the amount of the pecuniary in- 
demnity named in the policy is less than the value of the build- 
ing insured and burned, it is just as unwise in the insurers to 
embrace the option to rebuild as it would be to agree in the 
first instance, for the same premium absolutely to rebuild. By 
electing to rebuild under a policy in the alternative, a new con- 
. tract, in a certain sense, is made. What was before alterna- 
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tive and optional becomes fixed and certain. An agreement to 
make good the loss in money, not exceeding the amount in- 
sured, is changed into a positive contract to erect another simi- 
lar building.” The adjudicated cases show that rebuilding 
clauses in policies have been the source of litigation as fre- 
quent and prolonged as that arising under the “actual value,” 
or “appraisement and arbitration” clauses, and the results 
were involved in as much uncertainty; and in all important re- 
spects the former appears to be as radically at variance with 
the statute as the latter. They, alike, if carried into effect, 
would practically supersede the statute, instead of the statute 
superseding them. Judgment affirmed. 
Minshall, C. J., and Burket and Spear, JJ., concur. 


Sxavck, J. (concurring). 

Since 1857 the reported decisions of this court have been 
properly regarded in the light of an announcement in the sixth 
volume of the Ohio State Reports, as follows: “The judges de- 
sire it to be understood that their concurrence in the opinion 
of the judge who announces the decision of the court is limited 
to that part which was necessary for the determination of the 
case, upon the facts, and the points of law arising therefrom; 
and, in general, the judges have endeavored to state those 
points in the syllabus of each case.” Confidence that knowl- 
edge of this practice is coextensive with opportunity to read 
the foregoing opinion might satisfy me that separate observa- 
tions in the. present case are comparatively unimportant. My 
concurrence in the present judgment is not influenced by any 
of the decisions of this court which are cited in the foregoing 
opinion, most of them being irrelevant. It is true that in 
Moody vs. Insurance Co. (52 Ohio St., 12) it was held, in sub- 
stance, that when the insurer defends because of the exemp- 
tion from liability under the terms of the policy resulting from 
the vacancy of the property at the time of loss, it.must allege, 
and prove if the allegation is denied, that the vacancy in- 
creased the hazard. Not only was this conclusion violative of 
established rules of interpretation, but it was in direct conflict 
with the previous decision in Insurance Co. vs. Wells (42 Ohio 
St., 519), where the same stipulation was held to be absolute. 
Nor has the doctrine of Moody vs. Insurance Co. been approved 
in the later decisions cited. It is not even cited in the opinion 
in Insurance Co. vs. Drackett. It is mentioned and distin- 
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guished in Sun Fire Office vs. Clark, 53 Ohio St., 414. The kin- 
dred point there decided was that the insurer may successfully 
claim its immunity under the usual stipulation against addi- 
tional insurance without its consent, and that it need not al- 
lege or prove that the hazard was increased by such additional 
insurance. The case is m accord with the views expressed by 
Mcllvaine, J., in Insurance Co. vs. Wells. It was quite impera- 
tive that Moody vs. Insurance Co. should be overruled or dis- 
tinguished, and the latter was thought practicable. In a case 
presenting no opportunity for distinguishing, and making over- 
ruling imperative, it will only be necessary to approve the doc- 
trine of Insurance Co. vs. Wells. Nor is my concurrence in the 
present judgment due to a conviction that the statute under 
consideration is founded upon sound policy. It is an exercise 
of legislative power not repugnant to-any limitation placed 
upon the exercise of that power. It is, therefore, to be judi- 
cially enforced, whether it is promotive or subversive of sound 
policy. Properly interpreted, it seems to annul the stipulation 
on which the insurer relies in the present case. 
Davis, J., concurs in this opinion. 


COURT OF APPEALS OF NEW YORK. 


DANNHAUSER 
v8. 


WALLENSTEIN.* 


A policy on the life of the husband, payable to his representatives, was, 
in accordance with an option which it contained, exchanged for a 
paid-up policy and made payable to his wife, assignee, or her legal 
representatives. 

Held, That the second policy was simply a continuation of the original 
contract under the option, and not a wife’s policy under the New 
York statutes of 1840, or under the statutes of 1879 allowing assign- 
— of policies for the benefit of the wife, with the consent of the 

usband. 


Held, That the written consent of the husband was not required for its 
assignment. 


Appeal from Supreme Court, Appellate Division, First de- 
partment. 


* Decision rendered, Dec. 20, 1901. 





368 Court of Appeals of New York. [April, 


Statement of facts by Werner, J. 


On the 30th of June, 1873, the New York Life Insurance Com. 
pany issued to one Moses Wallenstein a policy of insurance 
upon his life for $10,000, payable upon his death to his legal 
representatives. The policy was known as a “ten-payment life 
policy,” and contained the following provision :— 

If, after the payment of two or more annual premiums 
upon this policy, the same shall cease and determine by de. 
fault in the payment of any subsequent premiums when due, 
then, notwithstanding such default, the company will grant 
a “paid-up” policy (payable as above) for as many tenth 
parts of the sum above insured as there shall have been com- 
plete annual premiums paid hereon when default in the pay- 
ment of premiums shall first be made; provided, that this 
policy shall be transmitted and received by this company, 
and application made for such paid-up policy within one year 
after default in the payment of premium hereon shall first be 
made. 

This policy was issued pursuant to a written application 
signed by the insured, and dated the 19th of June, 1873. On 
January 11, 1877, Moses Wallenstein, by a written instrument, 
assigned said policy of insurance to his wife, Rosa Wallenstein, 
the defendant herein. On or about June 18, 1878, the defend- 
ant surrendered the policy to the New York Life Insurance 
Company, and in lieu thereof obtained a “ paid-up” policy 
upon the life of her husband, said Moses Wallenstein, for $4,- 
105, payable to “* Rosa Wallenstein, wife of said Moses Wallen- 
stein, assignee, or her legal representatives.” By the terms of 
the latter policy it was issued in consideration of the state- 
ments and representations submitted to the officers of said in- 
surance company at its home office in the city of New York, 
and contained in the written application therefor, “ and of the 
value acquired under policy No. 99,047, which policy has been 
surrendered to the company and canceled.” On the 12th of 
September, 1879, Rosa Wallenstein, the defendant, by a writ- 
ten instrument, assigned and transferred said paid-up policy to 
one Isaac Hamburger, and he in turn, by an instrument in 
writing dated February 13, 1895, transferred the same to his 
wife, Fannie Hamburger. On the 25th of October, 1895, said 
Fannie Hamburger, by an instrument in writing, assigned said 
policy to Louis Dannhauser, the plaintiff herein. On the 6th of 
January, 1898, Moses Wallenstein, the insured, died in the city 
of New York. No question is made as to the form of any of 
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the assignments, and it is expressly conceded that duplicates 
were filed with the insurance company, as required by the 
terms of each of the policies. The assignment from the de- 
fendant to Isaac Hamburger was made in consideration of 
$3,000 paid by the latter to the defendant’s husband, to whom 
the original policy of insurance and said assignment were de- 
livered, and by whom they were given to Hamburger. The 
consideration for the assignment of the policy to plaintiff was 
part payment of an indebtedness of over $8,000, owing by Ham- 
burger to him, on which the value of the policy, $4,105, was ap- 
plied. The plaintiff originally brought this action against the 
New York Life Insurance Company to recover the amount of 
the policy held by him under said assignment. The defendant 
also made a claim to the proceeds of the policy. Thereupon 
the insurance company paid the moneys due upon the policy 
into court, and procured the defendant to be substituted in its 
place. 


JoHN FRANKENHEIMER and Natuan Ortineer, for Appellant. 


Martin Pasxusz, Henry L. Conen and Wituam S. Gornon, for Re- 
spondent. 


Werner, J. (after stating the facts). 

The equities in favor of the plaintiff are so clear and strong 
that they should be upheld unless they conflict with some set- 
tled and inflexible rule or principle of law. The assignment 
from the defendant to Hamburger was executed in September, 
1879, or nearly twenty years before the death of the defend- 
ant’s husband. It was made upon a consideration of $3,000, 
paid by Hamburger to the defendant’s husband. Th subse- 
quent assignment to the plaintiff was made in part payment of 
a claim of $8,000 and upwards, which the latter held against 
Hamburger. If the assignment to Hamburger is void, it follows 
that the assignment to the plaintiff is equally invalid, since 
he took no better title than his assignor. If these assignments 
are held to be void, the plaintiff may possibly have his remedy 
over against Hamburger, but the latter will be remediless, as 
his claim is clearly barred by the statute of limitations. Be- 
fore proceeding to examine the statutes and decisions under 
which the defendant seeks to repudiate her assignment to 
Hamburger, let us briefly consider the scope and effect of the 
judgments below. The decision of the trial court was in the 


so-called “short ” form, and is, therefore, fortified by the pre- 
VoL. XXXI.—24. 
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sumption that all the facts warranted by the evidence and 
necessary to support the judgment were impliedly found by the 
court: Bomeisler vs. Forster, 154 N. Y., 229; Trustees vs. 
Ritch, 151 N. Y., 282; Petrie vs. Trustees, 158 N. Y., 463. The 
order of the Appellate Division reversing the judgment of the 
trial court is silent as to the grounds of reversal, and this court 
is therefore bound to presume that the reversal was upon the 
law: Code Civ. Proc., § 1358. Thus the facts stand approved 
by the court below, and our right of review is confined to the 
question whether, in any view of the facts proved, the plaintiff 
was entitled to the relief awarded him by the trial court: Na- 
tional Harrow Co. vs. E. Bement & Sons, 163 N. Y., 509. This 
question embraces several others which we will now consider. 
Defendant claims that the assignment to Hamburger is void 
under chapter 248, Laws 1879, which became a law on May Sth 
of that year, and provides that 
All policies of insurance heretofore or hereafter issued with- 
in the State of New York upon the lives of husbands for the 
benefit and use of their wives, in pursuance of the laws of 
the State, shall be, from and after the passage of this act, 
assignable by said wife with the written consent of her hus- 
band; or in case of her death by her legal representatives, 
with the written consent of her husband, to any person 
whomsoever, or be surrendered to the company issuing such 
policy, with the written consent of the husband. 


The learned trial court found, and the fact is, that the hus- 
band never did consent in any formal writing to the defend- 
ant’s assignment of said policy to Hamburger, but held that 
the delivery of said policy, and assignment by the defendant to 
her husband, and his delivery thereof to Hamburger, coupled 
with the receipt of the consideration therefor by the husband, 
was a substantial compliance with the law above referred to. 
The learned Appellate Division took the contrary view, and 
held that nothing short of a formal written consent by the hus- 
band would be a compliance with the terms of the statute. 
We concur in this view of the Appellate Division, if the statute 
above quoted applies to the policy in suit; but we think it does 
not apply. It is to be observed that the language of the stat- 
ute is that all 

“ Policies of insurance * * * upon the lives of husbands 


for the benefit and use of their wives ” are made assignable 
in the manner therein prescribed. The original policy, for 
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which the one in suit was substituted, was payable to 

“ Moses Wallenstein’s representatives,” 

And was, therefore, not a “ wife’s” policy, unless this case falls 
within the rule laid down in Griswold vs. Sawyer, 125 N. Y., 
414. The contest in that case was between the widow and 
children of the insured on the one side and his administrator 
on the other, for the possession of a paid-up policy of insurance 
payable to the “ legal representatives ” of Griswold, the in- 
sured. This policy was issued in the life-time of Griswold 
upon the surrender of a prior policy, ‘but there was no proof 
showing who were the beneficiaries named therein. Under 
these conditions it was held proper to consider the circum- 
stances of the insured and the conditions coexisting with the 
issuance of the paid-up policy in the effort to determine the 
meaning of the words “ legal representatives.” This court 
there said: “It is undoubtedly true that the strict, technical 
prima facie meaning of these words is ‘ administrators or ex- 
ecutors,’ and that they must always have that meaning unless 
it can be seen that they were used in a different sense. That 
these words have sometimes been used in statutes and deci- 
sions in a different sense cannot be doubted,’—citing cases. 
In the case at bar the husband and wife have given practical 
construction to the words “ personal representatives,” used in 
the original policy. On the 11th of January, 1877, the husband 
assigned the same to his wife “or her executors, administra- 
tors and assigns.” Thus the rule invoked in Griswold vs. Saw- 
yer, supra, does not apply. 

It is further urged on behalf of the defendant that, even if 
the original policy was not a “ wife’s” policy, the paid-up 
policy, which, it is claimed, was a new and independent con- 
tract, was expressly made payable to “ Rosa WaHenstein, wife 
of Moses Wallenstein, assignee, or her legal representatives,” 
and thus came within the provisions of the statute of 1879. If 
the premise that the second policy was a new and distinct con- 
tract is sound, the conclusion must follow that it was a wife’s 
policy. We are, however, of the opinion that the paid-up 
policy was not a new contract. It was simply a continuation 
of the original contract under the option which gave the holder 
thereof the right, after two or more annual premiums had been 
paid, to cease paying the annual premiums, and take a paid-up 
policy in exchange for the first one. It was a change in the 
mere form of the contract expressly provided for by its own 
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terms. It is true that the first policy, the original evidence of 
the contract between the insured and the company, was “ sur- 
rendered to the company and canceled” when the paid-up 
policy was issued; but this was simply a part of, and in com- 
pliance with the terms of, the original contract. The contract 
was continued, as it provided that it might be, in the form of a 
paid-up policy, such as was accepted by the defendant. It was 
not a modification, but a fulfillment, of the original contract. 
In People vs. Globe Mut. Ins. Co. (15 Abb. N. C., 78, affirmed in 
96 N. Y., 675), upon the opinion of the referee, the converse of 
the question now before us was decided, the court there holding 
that a policy originally issued for the benefit of the wife was 
not abrogated by its exchange for a paid-up policy, procured by 
the husband without her consent, and by him subsequently sur- 
rendered to the company. The language of the referee, ap- 
proved by this court, was as follows: ‘The paid-up policy, 
however, was issued in continuation of the first policy, and for 
its then value, and the company entered into a new covenant 
that no more premiums should be paid. In one sense it was 
the first policy continued. It was not an entire cancellation of 
the contract of insurance, as was the surrender of the paid-up 
policy.” In Insurance Co. vs. Van Campen (Sup., 11 N. Y. 
Supp.. 108) the former general term of the First department 
held that the surrender of an original policy for one that was 
paid up did not create a new contract, but was substantially a 
continuation of the old one; and in McDowell vs. Insurance 
Co. (85 Ala., 412), which is a well-considered case, the same con- 
clusion was reached. The same doctrine was clearly enunci- 
ated in Barry vs. Brune, 71 N. Y., 261. Nor does the fact that 
the paid-up policy was issued at the instance of the wife, and 
was payable to her or her legal representatives, change the 
contract. If the original policy was not a “ wife’s ” policy, the 
defendant’s only title to or right therein was derived through 
the assignment of her husband to her. By virtue of that as- 
signment she hecame the owner thereof (Insurance Co. vs. 
Healey, 25 App. Div., 61, affirmed in 164 N. Y., 607), and hence 
she was the only person to whom the paid-up policy could have 
been issued. 

It remains to be seen whether the views above expressed are 
in conflict with any of the statutes enacted prior to 1879, or 
with any of the previous decisions of this court. We will first 
consider the statutory history of the subject. In 1840 the 
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Legislature passed chapter 80 of the laws of that year, entitled 
“An act in respect to insurances for lives for the benefit of 
married women.” It provided that (section 1):— 


It shall be lawful for any married woman, by herself, and 
in her name, or in the name of any third person, with his as- 
sent, as her trustee, to cause to be insured, for her sole use, 
the life of her husband for any definite period, or for the 
term of his natural life; and in case of her surviving her hus- 
band, the sum or net amount of the insurance becoming due 
and payable, by the terms of the insurance, shall be payable 
to her, to and for her own use, free from the claims of the 
representatives of her husband, or of any of his creditors; 
but such exemption shall not apply where the amount of pre- 
mium annually paid shall exceed three hundred dollars. 


Section 2:—- 
In case of the death of the wife, before the decease of her 
husband, the amount of the insurance may be made payable 


after her death to her children for their use, and to their 
guardian, if under age. 


It will be observed that the exemption of this act extended 
to all insurance effected by or for a wife upon the life of her 
husband when the annual premiums paid did not exceed $300. 
In 1858 this act was amended (chapter 187) by providing that 
the 


Exemption shall not apply where the amount of premium 
annually paid out of the funds or property of the husband 
shall exceed three hundred dollars. 


Under the statutes referred to, the right of the wife to the 


proceeds of an insurance policy was contingent upon her-sur- 

viving her husband, but in 1866 the statute was further 

amended by providing (chapter 656) 
In case of her surviving such period or term, the sum or net 
amount of the insurance becoming due and payable by the 
terms of the insurance shall be payable to her to and for her 
own use, free from the claims of the representatives of the 
husband or of any of his creditors; but such exemption shall 
not apply where the amount of premium annually paid out 
of the funds or property of the husband shall exceed three 
hundred dollars. 


O77 


In 1870, by chapter 277, the statute was again amended by 
providing 


3ut, when the premium paid in any year out of the property 
or funds of the husband shall exceed five hundred dollars, 
such exemption from such claims shall not apply to so much 


a 
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of said premium so paid as shall be in excess of five hundred 

dollars, but such excess, with the interest thereon, shall en- 

ure to the benefit of his creditors. 

It will be noted, in passing, that up to 1870, the year in 
which the amendment last quoted was passed, there had been 
no statutory provision for the disposition, by the wife, of life 
insurance policies issued for her benefit. In 1873 the Legisla- 
ture enacted chapter 821, to amend the statutes of 1858 and 
1870, and section 2 thereof provided, first, for the manner in 
which * any policy in favor of a married woman, or of her and 
her children, or assigned in her, or in her and their favor,’ 
could be surrendered to the company issuing the same. It fur- 
ther provided :— 

And such married woman may, in case she have no child 
or children born of her ‘body, or any issue of any child or chil- 
dren born of her body, dispose of such policy in and by a last 
will and testament, or any instrument in the nature of a last 
will and testament, or by deed duly executed and acknowl- 
edged before an officer authorized to take acknowledgments 
of deeds, in the same manner as required by law to pass her 
dower right in lands of her husband, which disposition law- 
fully made shall invest the person or persons to whom such 
policy shall have been so bequeathed, or granted and con- 
veyed, with the same rights in respect thereto as such mar- 
ried woman would have had in case she survived the person 
on whose life such policy was issued, and such legatee or 
grantee shall have the same right to dispose of such policy 
as herein conferred on such married woman. 

This was the state of the statute law down to 1879, when the 
Legislature passed chapter 248 of the laws of that year, above 
referred to, and by virtue of which a wife may, with the writ- 
ten consent of her husband, assign a policy of insurance issued 
upon his life for her benefit. 

It will thus be seen that the act of 1873, which gave a wife 
who had no children or descendants of ‘such children the right 
to dispose of life insurance policies by will or deed, referred in 
express terms to policies originally issued for her benefit “ or 
assigned in her * * * favor,” while the statute of 1879, 
giving the wife the right to assign policies of insurance upon 
the life of the husband, relates only to such as are issued 
“upon the lives of husbands for the benefit and use of their 
wives.” Let us now examine the authorities to see if they pro- 
hibit the view that a policy of insurance procured by a husband 
payable to bis legal representatives, and by him assigned to 
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his wife, is transferable by her like any other property that she 
may own. In this connection we must bear in mind that the 
rule that life insurance policies issued upon the lives of hus- 
bands for the benefit of their wives were not assignable was 
not derived from any provision of the statute of 1840, or of any 
of its amendments, but was established by the courts of this 
State, and has been steadily adhered to since its first promul- 
gation in Eadie vs. Slimmon, 26 N. Y., 9. In that case this 
court said: “The provision of the statute [1840] is special and 
peculiar, and looks to a provision for a state of widowhood and 
for orphan children; and it would be a violation of the spirit 
of the provision to hold that a wife, insured under this act, 
could sell or traffic with her policy as though it were realized 
personal property or an ordinary security for money.” In that 
case, and in all cases following it, the policy was either pro- 
cured by the husband upon his life and payable to the wife, or 
taken out by the wife and payable to herself: Barry vs. Soci- 
ety, 59 N. Y., 587; Wilson vs. Lawrence, 76 N. Y., 585; Brum- 
mer vs. Cohn, 86 N. Y., 11; Smillie vs. Quinn, 90 N. Y., 492; 
Baron vs. Brummer, 100 N. Y., 372; Frank vs. Insurance Co., 
102 N. Y., 266. Since the inference of a legislative intent to 
make nonassignable a policy of insurance upon the life of a 
husband for the use or benefit of a wife issued prior to the 
passage of the act of 1879 rests wholly upon judicial construc- 
tion, and not upon the express terms of the statute of 1840, it 
should not, at this late day, be further extended by construc- 
tion. The act of 1879 in terms refers to the kinds of life insur- 
ance policies which, prior to its passage, were held nonassign- 
able, and such policies, and such only, require the written con- 
sent of the husband to an assignment by the wife. This con- 
clusion seems to be in harmony with the previous decisions of 
this court, and is also consonant with the statutes of the State 
under which a married woman may hold and transfer her own 
property as though she were unmarried. 

We therefore hold that the policy in suit is not within the 
provisions of the acts of 1840 and 1879, and that the defend- 
ant’s assignment thereof without the written consent of her 
husband was valid. The order of the Appellate Division 
should be reversed, and the judgment of the trial term af.- 
firmed, with costs. 

Gray, Landon and Cullen, JJ., concur. Parker, C. J., not sit- 
ting. O’Brien and Haight, JJ., dissent. Ordered accordingly. 
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A certificate of marine insurance, signed by the attorney of a Lloyds and 
countersigned by the agent, was issued to the insured, certifying that 
it was insured under a certain open policy issued by the Buffalo Fire 
and Marine Underwriters on a cargo of bricks on board a schooner at 
and from Cleveland to Waukegan. A total loss occurred shortly 
after, and before the receipt of the policy, which was found not to 
be made by the company named, but by nineteen individual under- 
writers, liable only according to its terms, severally, and not jointly, 
each for his proportionate part. 


Held, That where the insured was ignorant of these facts, and had reason 
to believe he was dealing with a company, and where the individual 
underwriters had described themselves in their agreements with each 
other and in their powers of attorney to their manager as an associa- 
tion, the underwriters were jointly liable. 


Held, That where one of the underwriters had revoked the power of at- 
torney, and had previously resigned from the association, though no 
public notice of the fact had been given, he was not bound by the 
contract made by the general manager where the insured had no 
knowledge of him as one of the individual members of the associa- 
tion. 


Appeal from Supreme Court, Appellate Division Fourth 
department. 


Roger M. Les, for Appellant. 

Grorce Cuiinton, Arraur W. Hickman, and Martin Crank, for Re- 
spondents. 

Lanpon, J. 

The plaintiff brought this action to re-form a contract of in- 
surance, and, as re-formed, to recover against the nineteen de- 
fendants as joint insurers of a cargo of pressed bricks shipped 
by plaintiff at Cleveland, Ohio, about October 2, 1895, to Wau- 
kegan, Ill. The cargo became a total loss, and did not reach 
its destination. The contract is in these words :— 

No. 368. $2,000.00 Inland Marine Certificate of Insur- 
ance. Buffalo, N. Y., Oct. 5, 1895. This is to certify that 
the Imperial Shale Brick Company insured under and sub- 
ject to the conditions of open policy No. 4,007, issued by the 
Buffalo Fire & Marine Underwriters of Buffalo, N. Y., at the 
Buffalo, N. Y., agency, in the sum of two thousand dollars, 


* Decision rendered, Dec. 20, 1901. 
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on paving bricks. In board cargo of schooner John Magee, 
at and from Cleveland, Ohio, to Waukegan, Mich. Loss, if 
any, payable to order of assured thereon and return of this 
certificate. Valid when countersigned by the authorized 
agent of this company at Buifalo, N. Y. Countersigned by: 
Hiram H. Smith, Agent. Henry 8. McFall, Attorney. 


This contract was delivered to the plaintiff at Cleveland, 
Ohio, by the defendants’ agent there. The open policy No. 
4,007, referred to in the certificate, was then in the defendants’ 
office in the city of Buffalo, one hundred and eighty miles from 
Cleveland. It had not been seen by the plaintiff, and its con- 
tents were unknown to it. No representation was made to the 
plaintiff. After the loss occurred for which the plaintiff now 
seeks to recover, it discovered that the open policy was not 
made by the company whose name appeared in the certificate, 
but by the nineteen defendants in their separate individual 
capacity, and that the liability of each defendant therein ex- 
pressed was 

His proportionate part of the aggregate amount payable to 
the insured upon such loss, and no one of the underwriters 
shall be, in any event, liable under this policy * * * for 
any other underwriter’s liability hereon; the liability as- 
sumed hereby by each underwriter being separate and indi- 
vidual only, as if each underwriter had issued to the assured 
herein a separate policy; their liability being several, and 
not joint. 

The defendants, except Hickman, whose relation to the case 
will appear later, had issued this open policy to the same 
Hiram H. Smith whose name as agent is signed to the certifi- 
cate above set forth, for the purpose of enabling him to insure 
cargoes by certificate under one phase of Lloyds’ insurance, so- 
called. Smith did not have, or contemplate having, any car- 
goes of his own to insure. He was the agent of the defend- 
ants, except Hickman, employed in their home office in Buffalo 
by Henry 8S. McFall, whose name is signed to said certificate as 
attorney, and who was the general manager for all the defend- 
ants, and attorney in fact of each defendant, to sign such cer- 
tificate except Hickman. (This exception will be understood 
hereafter without its repetition.) The course of defendants’ 
business was never to deliver a policy to the assured, but only 
such a certificate referring to such an open policy in the cus- 
tody of some one of their agents. Thus the certificate deliv- 
ered in Cleveland could refer to an open policy in Buffalo, and 
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a certificate delivered in Buffalo to another open policy, how- 
ever distant it might be from the assured. No one of the de- 
fendants ever paid in any money to the association, and it had 
no assets except such as it.may have derived from premiums. 
With the certificate delivered, and the open policy thus with- 
held, the plaintiff was led by the defendants to understand 
that he was dealing with a known corporation or company of 
the name and residence mentioned in the certificate, instead of 
with nineteen persons, whose names, residences, and solvency 
were withheld. If the plaintiff knew the law, he knew that 
section 54 of the insurance law of the State of New York for- 
bade any person to engage in insurance under a corporate or 
fictitious name, or any name except its own, or the names of 
the persons comprising the partnership or association so insur- 
ing, unless as agents of a person or corporation duly qualified 
according to law; and thus this certificate would mislead the 
plaintiff. We must read the certificate and open policy to- 
gether in the light of the rule, peculiarly applicable to insur- 
ance policies, that of two admissible constructions the one 
against the insurers should be preferred, since alone they dic- 
tated its form. and are thus the authors of its ambiguity: 
Herrman vs. Insurance Co., 81 N. Y., 184; Hoffman vs. Insur- 
ance Co., 32 N. Y., 405. This contract of insurance was made 
by the certificate. The plaintiff was thereby told by the cer- 
titicate itself who its insurers were; namely, a “company,” 
styled the * Buffalo Fire & Marine Underwriters of Buffalo, 
N. Y.,” and thus it was told that, whoever the insurers were, 
they constituted a company of that name, and dealt with it as 
such. The plaintiff had the right to rely upon that representa- 
tion. It had notice by the reference in the certificate to look 
to the open policy for the terms and conditions of the insur- 
ance it bought, but not a notice substituting nineteen individ- 
ual several underwriters for the company. The fact, moreover, 
was that in their agreement with each other the defendants 
had described themselves as an association, and they had em- 
powered their general manager and attorney in fact (McFall) 
“to do and perform for us and in our stead and in the name of 
our said association [meaning the Buffalo Fire & Marine Un- 
derwriters}] every and any other act or things in relation to 
any policy or contract of insurance accepted by him by virtue 
of this power.” The reference to the open policy is to ascer- 
tain the quality of the insurance which the company named in 
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the certificate sold as a single underwriter or as joint under- 
writers to the plaintiff; that is to say, the plaintiff’s cargo is 
insured against the perils in the open policy expressed, and 
under the terms and conditions therein expressed to be ob- 
served by the plaintiff. The certificate in no way refers to the 
policy as a contract with the underwriters in a different capac- 
ity from that stated in the certificate, and, if it can possibly 
admit of that construction, it also admits of the other, and 
under the rule stated the plaintiff is entitled to the construct- 
tion most favorable to itself. 

The defendants contend that the certificate is no more than 
an agreement by the company, if company the defendants 
were, that it has insured the plaintiff under the open policy,— 
that is, under the separate nineteen contracts therein con- 
tained,—and therefore the plaintiff’s sole recourse is to the 
nineteen contracts. We reject this contention, because it 
would give to the authors of this certificate the benefit of a 
subtlety in phrase and methods apparently contrived to mis- 
lead the plaintiff, and deprive it of the sort of insurance the de- 
fendants led it to understand they sold it by the contract they 
delivered to it. Construing the words “under and subject to 
the conditions of open policy No. 4,007, issued by the Buffalo 
Fire & Marine Underwriters of Buffalo, N. Y.,” favorably to 
the plaintiff, the words do not say or mean under the open 
policy, but under its terms and conditions. The open policy 
was made by nineteen underwriters, instead of all of them as a 
company. Thus we know that this company, as a single un- 
derwriter, is bound by the same terms and conditions as is 
each single underwriter in the open policy, provided he “had 
issued to the assured herein a separate policy” for the separate 
amount of his contract; that is, the company binds itself to 
the amount it assumes, the same as the individual underwriter 
binds himself for the amount he assumes. The company, by 
the certificate, thus assumed all the loss as a single under- 
writer. If the terms of the policy were inconsistent with 
those of the certificate, those of the certificate would prevail: 
Rothschild vs. Railway Co., 84 Hun, 103, ‘affirmed in 164 N. Y., 
594. This company or association was not incorporated, was 
in no wise exempted by law from partnership liability, except 
as it should in its agreement with the insured actually and ex- 
plicitly so exempt itself: Wells vs. Gates, 18 Barb., 554; 
Bank vs. Landon, 45 N. Y., 410. This does not mean that 
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seemingly constructive notice, which is so contrived and in- 
tended as to be hidden in the letter, and not to be perceived or 
suggested until searched out of its lurking place after a loss. 
It means a notice so plain and fair that the party to be charged 
with it either receives it or it is his own fault if he does not. 
Chancellor Kent states the rule as follows: “The members of 
a private association may limit their personal responsibility if 
there be an explicit stipulation to that effect made with the 
party with whom they contract, and clearly understood by him 
at the time. But stipulations of that kind are looked upon un- 
favorably, as being contrary to the general policy of the law; 
and it would require a direct previous notice of the intended 
limitation to the party dealing with the company, and his clear 
understanding of the terms of the limitation:” 3 Kent, Comm., 
p. 27; 1 Lindl., Partn., 376, 377; Davison vs. Holden, 55 Conn.., 
103, 112; Beaver’s Adm’r vs. McGrath, 50 Pa., 479. 

The * binding slip” cases, such as De Grove vs. Insurance Co. 
(61 N. Y., 594), and Lipman vs. Insurance Co. (121 N. Y., 454) do 
not apply. In them it was held that the binding slip, in con- 
nection with the evidence, entitled the applicant for insurance 
to a policy of the company in whose behalf the slip was issued, 
and that the terms of the actual contract were to be found in 
the usual policy which the company actually by the slip and 
its contract agreed to issue. Such was the policy the parties 
had in mind. 

The defendant Hickman, however, is not liable, under the 
findings. It is found that the association commenced business 
in 1895, and conducted it during that season of navigation. 
The findings show that Hickman revoked his power of attorney 
to McFall, the general manager, April 24, 1895, and at the same 
date resigned from the association. This resignation, pursu- 
ant to a provision in the articles of association, took effect 
thirty days later, or May 24th. The open policy was signed in 
his name by McFall June 19, 1895, and the certificate was is- 
sued October 5, 1895. Hickman never attended any meetings 
of the association. He gave no public notice of his resigna- 
tion. He did not take back from McFall the power of attor- 
ney. The plaintiff did not know that he had ever been a mem- 
ber of the association; did not suppose it was dealing with him 
assuch. The findings do not admit of the inference that Hick- 
man in any way misled the plaintiff. McFall, after the revo- 
cation of the power of attorney, had no power to represent 
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that Hickman was a member. He was not really or by any 
omission of his own ostensibly a member of the association. 
He had the right to assume that McFall would not act upon a 
revoked power of attorney, and he is not chargeable with neg- 
ligence in not taking up the instrument itself, even if he had the 
right to do so, since he could rely upon the presumption that 
McFall would not use it as an instrument of fraud. It was 
not, like a negotiable instrument in the hands of the payee, 
valid on its face, but invalid in fact, and capable of be- 
coming valid by estoppel if transferred for value to an inno- 
cent purchaser, because no act of McFall could give it life. 
Thus Hickman was in no way a party to the contract of insur- 
ance: Davis vs. Allen, 3 N. Y., 168; Howell vs. Adams, 68 N. 
Y.. 314; Rolling Mill Co. vs. Harris, 124 N. Y., 280. 

The defendants complain that against their objection and 
exception the action was tried at the equity term, instead of 
before a jury. The plaintiff applied for insurance upon its 
cargo in transit by lake from Cleveland, Ohio, to Waukegan, 
lll. By mistake Waukegan, Mich., was written in the certifi- 
cate, and not observed by the plaintiff until after the loss. 
There is no such port as Waukegan, Mich. The plaintiff prop- 
erly asked in its complaint to have the certificate corrected in 
this respect. If the defendants had admitted by their answer 
the statement of facts alleged in this behalf in the complaint, 
as they did upon the trial, the equitable issue would not have 
arisen; but they did not, but interposed a denial, and thus the 
case properly came on for trial at the equity term. The com- 
plaint does not contain separate equitable and legal causes of 
action, but it asks such relief in equity as would, if granted, 
permit a recovery as at common law. But the complaint stated 
no common-law cause of action, except as conditioned upon the 
equitable relief, and hence the right to recovery rested primar- 
ily upon equitable grounds. The court, having obtained juris- 
diction in equity, may, if it grant the equitable relief, retain 
jurisdiction, and render that further judgment which properly 
follows thereupon. Wheelock vs. Lee (74 N. Y., 496), cited by 
defendants, was precisely the reverse. In that case there were 
four causes of action at law for the recovery of money. Con- 
ditioned upon such recovery was the demand that certain se- 
curities be surrendered. Of course, in such ‘a case, success in 
the actions at law is a condition precedent to any equitable 
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relief, and the joinder of the former with the latter ought not 
to deprive the defendant of a jury trial of the former. 

We have examined the other errors assigned by the defend- 
ants, but do not think any of them justify the reversal of the 
judgment of the trial term except as to the defendant Hick- 
man. 

The order of the Appellate Division should be reversed 
with costs, and judgment of trial court affirmed, with costs, 
except as to the defendant Hickman, and, as to him, order af- 
firmed, and judgment absolute ordered in his favor on the 
stipulation, with costs. 

Parker, C. J., and O’Brien, Bartlett, Martin, Vann and Cul- 
len, JJ., concur. Judgment accordingly. 
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The policy provided that no waiver of its conditions should be valid un- 
less written upon or attached to the policy. The agent was re- 
quested by telephone to transfer a policy on contents to another 
building, which he agreed to do, and that the insured could have the 
permit at any time on bringing over the policy. Some days later, 
after the fire, and after the agency had been terminated, the agent 
attached the permit to the policy. 


Held, That if the permit was made and held for insured, before the fire, it 
was valid. 


Error to Circuit Court, Wayne County. 


Srevenson & Burzex, for Appellant. 
Bowen, Dovetas & Wuirina, for Appellee. 


Hooker, C. J. 
The plaintiff was insured in the defendant company, and has 
brought an action upon the policy to recover for a loss by fire. 
His policy was a Michigan standard policy, and contained the 
following provisions: 

All while contained in the two-story, shingle-roof, frame 
building and additions, adjoining and communicating, occu- 
pied only as a dwelling, and not elsewhere, and situated at 

“¥ Decision rendered, March 26,192.22 £.222£2#2*, °° °° 
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number. 140, north side of Willis Avenue, between Second 
and Third Avenues, Detroit, Mich. * * * This policy is 
made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, 
or conditions as may be indorsed hereon or added hereto, and 
no officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto; and, 
as to such provisions and conditions, no officer, agent, or rep- 
resentative shall have such power or be deemed or held to 
have waived such provisions or conditions, unless such 
waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance un- 
der this policy exist or be claimed by the insured unless so 
written or attached. 

On the 2d day of May the plaintiff had a talk by telephone 
with the local agent of the defendant company with reference 
to the transfer of the insurance to a different locality to which 
he had removed or was removing. They do not agree about 
this conversation. The plaintiff testified that he then informed 
the agent that he had moved or was moving his stock to an- 
other location, and wanted him then and there to transfer the 
insurance to the new locality, and was assured that he would 
do so, and would make a memorandum of the transfer at that 
time. The witness stated that he said to the agent: “‘I want 
you particularly to make this transfer to-day,’ and I was very 
emphatic that he transfer it to-day; and he said he would do 
so, and that I could have the permit at any time that I would 
bring over the policy.” It is admitted that plaintiff had the 
policy in his possession. The policy was brought to the agent 
on the 21st day of May,—the property having burned on May 
19th; and the agent stepped into the next room and brought 
the permit, which he attached to the policy. On cross-exami- 
nation he testified that: “I asked him if he would do it at 
that time, and he said he would. He said, ‘ It is transferred 
now,’”—and that the agent afterwards told him that he en- 
tered it on his books at that time, and that he did not know, of 
his own knowledge, whether the transfer was made on the 
books at that time or not. The jury found from the testimony 
that the permit was made and held for the plaintiff before the 
fire. This they might do from the statements made by the 
agent at the time the transfer was agreed upon, which was 
part of a transaction within the power of the agent; i. e., to 
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consent to the transfer, and plaintifif’s version of what occurred 
when the permit was attached to the policy. If it is true that 
the agent and the plaintiff agreed upon a written permit, and 
the same was actually made at the time in consideration of the 
promise to pay an additional premium, and the permit was 
held for the plaintiff, who was to call for it, although the policy 
itself was not present, and the permit was therefore not at- 
tached to it, the company cannot escape liability upon the 
ground that the consent had not been given in technical com- 
pliance with the contract. It was a substantial compliance 
and not dissimilar from a case where the permit is filled out 
and signed by the agent, and given to the policyholder to attach. 
Presumptively, these permits are printed and furnished by the 
company to be used in place of formal writings upon the poli- 
cies. The case is within the rule of Pollock vs. Insurance Co. 
(Mich.), 86 N. W., 1017. We consider the other questions raised 
technical and unimportant. The judgment is affirmed. 

Long, J., did not sit. Moore and Montgomery, JJ., concur 
with Hooker, C. J. 


Grant, J. (dissenting). 

I am of the opinion that, under the plaintiff's own testimony, 
he is not entitled to recover. He knew the condition of his 
policy, and that it would be void unless he had the written as- 
sent to the transfer either indorsed upon or attached to the 
policy. He attempted, notwithstanding, to make a transfer by 
parol over the telephone. His testimony amounts to no more 
than a promise on the part of Mr. Macklem,-the agent, that he 
would make the transfer. His statement that Mr. Macklem 
said, “ It is done now,” is, of course, untrue, because it had not 
then been done, for that was the first time he ‘had spoken to 
Macklem about it. Plaintiff knew that he should either pro- 
cure the written permit and attach it to his policy, or that he 
should take the policy to Mr. Macklem and have it attached. 
He did neither, and with the full knowledge of the conse- 
quences. That which this provision of the policy intended to 
avoid has happened; viz., the entire matter rests in parol. Mr. 
Macklem and his clerk swear that the permit was not made out 
until May 21st, when plaintiff brought his policy to have the 
permit attached. Plaintiff does not swear that the permit was 
not written out at that time. He says: “I asked him if he 
had that permit, and he said that he had; and he stepped into 
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the next room and brought me back this permit, which he at- 
tached to the policy.” Mr. Macklem testified that he told him 
that the permit then would do him no good,—* that it looks to 
me like boys’ play,’—and told him that it was done at his 
(plaintiff's) risk. Mr. Macklem at that time had ceased to be 
the agent of the defendant. This is a standard policy, ap- 
proved by State authorities. Its very purpose was to avoid 
contracts and changes therein resting in parol. To hold this 
policy valid results, in my judgment, in saying that the words 
“ written upon or attached to” are of no use. It thwarts the . 
very purpose of the provision. I think the judgment should be 
reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COOK 
v8. 
NORTH BRITISH & MERCANTILE INS. CO.* 


The policy required a sworn statement to be rendered forthwith. 


Held, That where the fire occurred on October 7th, and the statement was 
filed after December 15th, it was not a compliance, in the absence of 
good reasons for delay. 


A charge that while the statement, though delayed, might be waived in 
various ways described, was erroneous as not clearly pointing out 
that it was too late unless there were good reasons for the delay. 

Where the policy stipulated for arbitration, and that it should not affect 


any other question than that of the loss, such arbitration is not a 
waiver of the required statement forthwith. 


Exceptions from Superior Court, Suffolk County. 


Frank H. Stewart, for Plaintiff. 
Freperick W. Brown, for Defendant. 
Hammonn, J. 

The loss occurred on October 7, 1898, and a statement was 
signed and sworn to by the agent of the plaintiff December 15, 
1898, and furnished to the defendant “within a short time of 
its execution.” There was no objection to the form of proof, 
but the only question was whether the statement was rendered 
forthwith, as required by the terms of the policy. The defend- 
ant, in substance, requested the court to instruct the jury-that 
the statement was not furnished in time, and that on the evi- 


* Decision rendered, March 8, 1902. 
VoL. XXXI—25. 
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dence no excuse was shown for the delay. The plaintiff con- 
tended that, even if that were so, still the provision, being for 
the benefit of the defendant, could be waived by it, and that 
the evidence would justify the jury in finding such a waiver. 
The defendant insisted that there was no sufficient evidence of 
waiver. Upon these questions raised as to the sworn state- 
ment the court instructed the jury only as follows:— 

“The policy also provided that soon after, or immediately 
after, a loss by fire, it was incumbent upon the party claiming 
to have made a loss to make a statement of the loss somewhat 
in detail to the insurance company. That was made, but was 
not made until some time after the loss. It is said to have 
been made on December 15th, so far as I can see. I don’t know 
when it was received, but it seems to have been sworn to in De- 
cember, 1898,—a little more than two months after the fire. 
And the statement of loss was not signed by Mrs. Cook, but it 
was signed by an agent, Frederick W. Libbey, an alleged agent. 
I think it sufficiently appears he was an agent. That is, per- 
haps, not the usual course to pursue, but I don’t see anything 
illegal about it. * * * 

“And also the question of whether this statement was filed 
in due time. It was not filed for a considerable length of time 
after the loss. The loss, or the alleged loss, was, I think, the 
8th of October, and this was filed December 15th. But that is 
a thing also which an insurance company by its conduct may 
waive. Some of these informalities or irregularities either 
party may waive. That is to say, an insurance company might 
come to you and say: ‘You need not be at the trouble of fur- 
nishing the statement. I know about your property, and I will 
waive it.’ They could do that if they saw fit, and could not 
take advantage of it afterwards if it was waived. And some- 
times that occurs by conduct. They go on and treat about it, 
sign papers about it appointing arbitrators and all that, and it 
becomes a question whether such a question as that which a 
company might insist upon if they wanted to is not waived by 
going into inquiries and taking action on things which would 
naturally come up subsequently to the time of such infor- 
mality.” 

To these instructions the defendant excepted, and also to the 
refusal of the court to instruct the jury as above requested. 

No reasonable cause for the delay in furnishing the state- 
ment is shown upon the evidence, and, therefore, it was not 
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furnished forthwith, as required by the policy, and the jury 
should have been so instructed: Parker vs. Insurance Co. 
(Mass.), 61 N. E., 215. They were not so instructed expressly, 
and we do not think that the instructions actually given suffi- 
ciently cover the point. They seem rather to imply that the 
question was left to the jury for their decision. In this respect 
there was error, and the exceptions must be sustained. 

As the case may be tried again, it is well to say, in view of 
the last paragraph of the charge above quoted, that upon the 
question of waiver the fact that the case was submitted to ar- 
bitration under the circumstances disclosed by this evidence 
cannot be taken as tending to show waiver. It is to be ob- 
served that this is not a case where the notice given within the 
time is insufficient on account of some defect in form, as in 
Blake vs. Insurance Co. (12 Gray, 265), and similar cases. In 
that class of cases where, by reason of the action of the in- 
surer, the assured has been led to believe that the notice is 
right, or at least is acceptable to the insurer, and consequently 
has not attempted to save himself by giving a correct notice 
within the proper time, a waiver may be found upon slight tes- 
timony, especially where other objections to the right of the 
assured are stated by the insurer. Such conduct may even 
amount to an estoppel. ‘“ When one is stating objections, a 
failure to disclose a ground of objection in a particular which 
easily could be remedied tends to mislead the other party to 
his detriment, and is so contrary to justice and good morals as 
to work an estoppel against doing it afterwards:” Knowlton, 
J.,in Brown vs. Henry, 172 Mass., 559, 567, 52 N. E., 1073. In 
this present case the reason that the notice was not in con- 
formity with the contract was not that it was defective in 
form, but that, although correct in form, it was not given in 
time. A failure to give the notice within the time required 
stands upon different ground from a failure to give the notice 
in due form. The latter defect may be remedied, but the for- 
mer, if insisted upon, is fatal to the assured. The silence of 
the insurer, even upon a mere defect of form, might be very in- 
jurious to the assured, since, if he were notified of the defect, 
he might save himself by a new notice timely given; but a fail- 
ure to notify in time leaves him at the mercy of the insurer, 
and to point out to him the fact will not aid him in the least to 
remedy the defect. The omission to point out to him the de- 
fect is therefore no wrong or want of good faith to him, nor is 





388 Supreme Judicial Court of Massachusetts. [ April, 


the insurer under any legal obligation to do so: Patrick vs. 
Insurance Co., 43 N. H., 621; Edwards vs. Insurance Co., 8 Gill, 
176; May, Ins., § 464, and cases cited. 

Under the circumstances disclosed in this case, no inference 
unfavorable to the defendant can be drawn from the fact of 
arbitration. In the first place,the arbitration was compulsory: 
St. 1894, c. 522, § 60; St. 1897, c. 357. But the chief reason why 
the arbitration is not to be regarded as bearing upon the ques- 
tion of waiver is based upon the express language of the sub- 
mission that neither the submission nor the award thereon 
“shall in any way affect any other question than that of the 
amount. of the aforesaid loss or damage.” The language im- 
plies that there may be other questions than the amount of 
loss between the parties concerning the claims submitted, and 
expressly declares that neither the submission nor the award 
shall affect them. In this case it was known to both parties 
that there had been considerable delay in sending to the de- 
fendant the sworn statement. If the delay was without ex- 
cuse, then for that reason alone the defendant was free of 
liability, unless there was a waiver. It does not appear that 
as to the question of excuse the defendant knew what the ma- 
terial facts actually were, or (which is sometimes an entirely 
different thing) what, by reason of honest bias or otherwise, 
the evidence might warrant a jury in finding them to be. 
Should the evidence be such as to justify a finding that the de- 
lav was justifiable, and that the statement was sent “forth- 
with,” within a reasonable interpretation of the word, then the 
defendant might be held liable. If, however, the delay was 
not excusable, then the only chance for the plaintiff would be 
to show waiver. The defendant could not control the facts 
bearing upon the excuse for delay, but the situation, so far as 
respected acts of waiver on its part, was within its control. 
In this state of things it was called upon to submit the ques 
tion of amount, and only that question, to arbitration. It was 
its duty to comply. It did comply, but upon the condition ex- 
pressly inserted in the written submission that neither the sub- 
mission nor the award should affect any other question. To 
allow the arbitration proceedings to have any bearing upon the 
question of waiver would be to disregard not only the plain 
intent of the defendant, but the express agreement of the 
plaintiff. Exceptions sustained. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NEWHALL 
v8. 


SUPREME COUNCIL AMERICAN 
LEGION OF HONOR.* 


The certificate of a benevolent society promised to pay $5,000, condi- 
tioned as to payment of assessments and deduction for advances for 
sick or disability benefits in accordance with the by-laws. The 
promise was made in consideration of compliance with existing and 
future by-laws. 

Held, That the society was not authorized to reduce the face of the cer- 
tificate by a subsequent by-law providing that not more than $2,000 
shall be paid on any certificate, or that a percentage shall be de- 
ducted for an emergency fund. 

Heid, That the express promise was conditioned-:only on the by-laws as 
to assessments and deduction for advances. Compliance with the 
by-laws does not extend to reduction of a certificate which any ordi- 
nary man would be led to suppose secure. 

Held, That the statute authorizing the creation of an emergency fund 
does not authorize an infringement of obligations under contracts. 


Report from Supreme Judicial Court, Suffolk County. 


Lynve Suttivan and W. L. Frorninenam, fur Plaintiff. 
Joun H. Butier, for Defendant. 


Ho.mgs, C. J. 

This is an action on a certificate of membership issued by 
the defendant to Eben D. Newhall, and promising to pay the 
plaintiff five thousand dollars upon certain conditions which 
have been performed. The defendant sets up that since issu- 
ing the certificate it has changed its by-laws and cut down the 
highest amount to be paid upon any benefit certificate to two 
thousand dollars. The plaintiff denies the power of the de- 
fendant thus to diminish a member’s rights under his contract. 
The promise is made “in consideration of the full compliance 
with all the by-laws * * * now existing or hereafter 
adopted,” but the conditions attached to the promise refer to 
the by-laws only so far as to require payment of assessments 
and the deduction of advances for sick or disability benefits in 
accordance with them. Subject to these conditions the prom- 


* Decision rendered, March 12, 1902. 
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ise is absolute. Upon these facts we are of opinion that the 
plaintiff. is right and is entitled to recover the larger sum. 

If the plaintiff's rights stood simply upon the by-laws in 
force at the time when the certificate was issued, as was the 
case in Pain vs. Societe (172 Mass., 319), the question would be 
‘aised whether such a change of by-laws, if necessitated by 
the condition of the society, was permissible as against her, 
or was unreasonable and an abuse. See Messer vs. United 
Workmen (Suffolk; Jan. 3, 1902), 62 N. E., 252; Smith vs. Gal- 
loway [1898], 1 Q. B., 71; Fugure vs. Society, 46 Vt., 362; 
Fullenwider vs. Supreme Council, 180 Ill., 621; Nibl., Vol. 
Soc. (2d Ed.). § 25. But the plaintiff’s rights do not stand 
upon the by-laws alone. They stand also upon express con- 
tract. The promise to pay five thousand dollars is conditioned 
by the by-laws only to the extent that has been stated. Even 
if the * full compliance with all the by-laws” which is men- 
tioned as a consideration for the promise is not interpreted 
and limited by the more specific provisions of the express con- 
ditions “ compliance ” in this connection means doing what the 
by-laws may require the member to do, not submission to see- 
ing his only inducement to do it destroyed. The case is not 
like Daley vs. Association (172 Mass., 533), and Moore vs. Asso- 
ciation (103 Iowa, 424), where the promise to pay a fixed sum 
was qualified by reference to a fund from which the payment 
was to come and which might turn out inadequate from causes 
over which the defendant had no control. Stating our opinion 
in a different form, whatever compliance with by-laws may be 
construed to mean, it does not mean absolute submission to 
whatever may be enacted in good faith, and it does not extend 
to permitting a direct deduction from the sum which, on the 
face of the certificate, any ordinary man would be led to sup- 
pose secure. With reference to him the by-law is a plain 
abuse: Gaut vs. Supreme Council (Tenn. Sup.); Langan vs. 
Legion of Honor (Sup.), 70 N. Y. Supp., 663, 665; Indemnity 
Co. vs. Jarman, 44 C. C. A., 98, 99; Pokrefky vs. Association, 
121 Mich, 456; Wist vs. Grand Lodge, 22 Or., 271, 281. 

Another by-law undertakes to deduct 5 per cent from the 
face value of certificates for an emergency fund. Whatever 
may be the right to assess for this purpose, it follows from 
what we have said that the attempt to cut down the amount 
to be paid by the defendant under its contract must fail. St. 
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1899, c. 442, § 12, is not to be construed as attempting to im- 
pair the obligation of existing contracts. 
Judgment for $4,890. 


SUPREME COURT OF MISSISSIPPI. 


SOUTHERN INS. CO. 
v8, 


STEWART.* 


The policy insured cotton, her own or held in trust or on commission or 
sold, but not delivered, contained in a one-story frame building 
situate on her farm, and provided that it should be void if the sub- 
ject were personal property incumbered by a chattel mortgage. 
There was a landlord’s lien on the cotton and a deed of trust held 
by a bank. The building was of logs, on leased ground. 


Held, That where the agent was told the character of the house, and that 
the place was leased, there was no fraud or misrepresentation that 
would defeat the policy. 


Appeal from Circuit Court, Holmes County. 


Nort & Peprsr, for Appellant. 
Tackerr & Smrrn and Hooker, Wison & Werner, for Appellee. 


WuitFtExp, C. J. 

The principle which applies to judgment liens applies to 
landlords’ liens. The evidence in the case fails to show fraud. 
On the contrary, it clearly appears that the agent, Sutton, was 
told that the house was a log house, framed over; that the 
house was in a field; and that Mrs. Stewart leased the place 
from Watson. This was a plain disclosure that she was not 
the owner of the land, but of the lease. What the agent knew 


the company knew; and it is not for the company, knowing . 


she had only a lease, to insist on a forfeiture because she did 

not own in fee simple. The knowledge it had and its conduct 

thereunder operated a waiver of any such stipulation. 
Affirmed. 


* Decision rendered, Dec. 9, 1901. ‘ 
The facts sufficiently appear in the Syllabus.—({Ep. Ins. L. J. 





Se a SI LPS eT ITS INE 





Supreme Judicial Court of Massachusetts. [Axril, 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LEWIS 
v8. 


METROPOLITAN LIFE INS. CO.* 


The policy provided that no action should be begun after six months 
from death. One action was begun within the time by a supposed 
beneficiary, and judgment given for the company. A new action was 
commenced after six months in the name of another beneficiary. 


Heid, That a statute providing that a new action niight be begun within a 
year if a previous action were defeated, though a mere matter of 
form, only applied te cases governed by the general statute of limita- 
tions, not to those governed, as here, by a special contract, and the 
action was too late. 


Held, That the fact that the policy has been surrendered to the company 
after death of insured, and been kept by it until the former trial did 
not affect the case where it had promptly denied liability, and had 
done nothing to deceive either plaintiff. 


Exceptions from Superior Court, Suffolk County. 


Epwarp H. Savary, Cartton A. Perry, and Leon E Batpwiy, for 
Plaintiff. 
Ws. M. Butter and Guy W. Cox, for Defendant. 


Know tron, J. 

The insurance policy in this case on which the action is 
brought contains the following provision :—- 

No suit shall be brought or action commenced after six 
months from the date of the death of the insured, it being 
understood and agreed that, if any suit or action be com- 
menced after said six months, the lapse of time shall be 
taken to be conclusive evidence against any claim, the pro- 
visions of any and all statutes of limitations to the contrary 
being hereby waived. 

The insured died March 3, 1899. The writ was dated Janu- 
ary 20; 1900. It is well settled that a provision of this kind in 
a policy is valid and binding on the insured: Amesbury vs. In- 
surance Co., 6 Gray, 596, and cases there cited; Fullam vs. In- 
surance Co., 7 Gray, 61; Jennings vs. Insurance Co., 148 Mass., 
61; Carlson vs. Insurance Co., 172 Mass., 142. It appears that 
the policy was issued in November, 1898; that the insured died 


* Decision rendered, Jan. 3, 1902. 
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on March 3, 1899; that due notice and proofs of death were 
sent to the defendant; that about four weeks after the death 
of the insured the company refused to pay the claim, and that 
a suit was brought on the policy in the name of a supposed 
beneficiary on April 11, 1899, in which there was a judgment 
for the defendant. The plaintiff, in connection with the pro- 
ceedings in that suit, invokes Pub. St. c. 197, § 18, which, not- 
withstanding the general statute of limitations, allows a new 
action to be brought at any time within one year “if in an ac- 
tion duly commenced within the time limited and allowed in 
this or the preceding chapter” the writ fails of a sufficient 
service or return by an unavoidable accident, or by neglect of 
the officer, or if the writ is abated, or the action otherwise 
avoided or defeated by the death of a party thereto, or for any 
matter of form, or if, after a verdict for the plaintiff, the judg- 
ment is arrested, or if a judgment for the plaintiff is reversed 
oua writ of error. But this statute does not apply to the pres- 
ent case, because the limitation here is by contract, while the 
extension of time given by the above statute is only in cases 
where the plaintiff would be cut off from his right to sue by the 
general statute of limitations contained in the chapters re- 
ferred to. 

The only other question is whether there is anything in the 
ease that estops the defendant from claiming its rights under 
the contract. The defendant’s argument on this branch of the 
case has but a single fact to rest upon. When the proofs of 
death were furnished, the policy was given back to the defend- 
ant, and remained in its possession until the trial of the first 
case, no one having asked for the return of it. There is evi- 
dence that the defendant asked for it when the proofs of death 
were furnished. The defendant denied its liability under the 
policy about four weeks after the death of the insured, and has 
ever since refused to pay. So far as it appears, it has done 
nothing that should preclude it from relying on the rights 
given it by the policy. It is not shown that it did anything 
which was intended to deceive, or that did in fact deceive, the 
plaintiff or the original claimant under the policy. The de- 
fense of estoppel is not maintained. Exceptions overruled. 





Supreme Court of New York. 


LOWER COURT DECISIONS. 


TOTAL LOSS OF USE AND OCCUPANCY. 
Supreme Court of New York, Appellate Division, First Department. 


JOHN CHATFIELD, Appellant. 
v8. 
ETNA INS. CO., Respondent.* 


The insurance was against damage by fire to the use and occupancy of a 
hotel, and provided for a per diem value of the damage in case the 
building or any part was so damaged that the hotel or restaurant 
connected with it was entirely prevented from providing for guests, 
or in case of partial damage a certain per diem value for each room 
rendered untenantable, and for loss of income. 


Held, That where the damage was such that all but a few of the rooms 
were untenantable, and the elevators and restaurant were destroyed 
and the interior generally was badly damaged by fire and water, and 
the restaurant wrecked, and after the building had been repaired 
patrons were invited to inspect its substantial reconstruction, the in- 
surer was liable on the basis of a total loss, and not of a partial 
damage. 


Appeal by plaintiff from ‘a judgment in his favor entered 
upon decision, a jury trial having been waived. 


Grorce H. Fiercuer, for Appellant. 
Micwart H. Carpozo and Epaar J. Naruan, for Respondent. 


McLaveas.y, J. 

This action was brought to recover a sum alleged to be due 
the plaintiff under a policy of insurance which indemnified 
him against damage by fire to the use and occupancy of a hotel 
in the city of New York. The policy provided that in consid- 
eration of the payment of the premium therein named, the de- 
fendant insured the plaintiff for the term of one year in the 
sum of “ Ten thousand (10,000) dollars on the use and occu- 
pancy of the hotel property known as the Hotel Jefferson.” 
* * * and “for the purpose of this insurance it is under- 
stood and agreed that the value in case of total loss for said 
use and occupancy * * * shall be $10,000 annually, or $27.36 


* Decision “rendered, March, 1902. 
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per day. It is a condition of this contract that if said build- 
ing or any part thereof shall be destroyed or so damaged by 
fire, during the term or continuance of this policy, so that the 
said hotel, bar, or restaurant connected therewith is entirely 
prevented from receiving or providing for its guests, the in- 
surers shall be liable to the assured at the rate per day men- 
tioned for each day of said prevention; or in case said build- 
ings are so damaged as to cause their partial destruction, then 
the insurers shall ‘be liable per day in the following propor- 
tions; viz.: At the rate of $1.50 for each single sleeping room; 
$2 and $250 per day for each double sleeping room; and $2 and 
$2.50 per day for each private parlor or suite so damaged as to 
render them untenantable. For loss of income from business 
of restaurant and cafe, $10 per day; for loss of income from 
business of the bar and cigar stand, $10 per day. ‘Loss, if any, 
to be computed from the day of occurrence of the fire to the 
time when the property so damaged or destroyed could, with 
ordinary diligence and despatch be repaired or rebuilt and re- 
furnished, ready for occupation.” 

The issuance of the policy, the injury to the hotel by fire and 
the defendant’s liability to the plaintiff were admitted, and the 
only issue presented by the pleadings or litigated upon the 
trial, was the extent of such liability, the plaintiff claiming 
that there was only a partial loss of the “ use and occupancy ” 
of the hotel, for which reason the defendant was liable at the 
rate specified for the rooms which were injured, while, on the 
other hand, the defendant claimed that there was a total loss, 
and that its liability was limited to $27.38 per day during the 
time repairs were being made. 

At the close of the trial both parties stipulated that the jury 
might be discharged and that the questions involved be de- 
termined by the court. This was accordingly done, and the 
court subsequently found that the premises were so damaged 
that there was a total loss of the “ use and occupancy ” which 
continued for a period of four months, for which plaintiff was 
entitled to recover at the rate of $27.38 per day, amounting in 
the aggregate to $3,333.33, and judgment was entered accord- 
ingly, from which the plaintiff has appealed. 

A careful consideration of the record has satisfied us that 
the trial court was right in reaching the conclusion that there 
was a total loss of the use and occupancy of the hotel within 
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the meaning of the policy. There is little or no dispute as to 
the facts involved. The hotel was a seven-story building, and 
had in it one hundred and fifteen rooms, out of which one hun- 
dred and five were damaged by fire or water to such an extent 
that they could not be used. The elevator, which was situated 
in the centre of the building, and ran from the basement to the 
top floor, was destroyed or injured so that it could not be used 
for something like four months after the fire. The plaintiff 
himself, in describing the hotel after the fire, testified: “The 
greater part of it was thoroughly wet down; some of it was 
burned; the rest of it was burned out; the elevator was burned 
up; the rooms upstairs, opening on the elevator shaft, the win- 
dows opening on the elevator shaft, were burned out or ripped 
out; the rest of the house, with the exception of the top floor, 
was damaged by water: one corner of the top floor, the parti- 
tions were burned out between some of the small rooms; * * * 
all of the rooms” (except ten) “were damaged by water and 
fire and smoke; in some of the damaged rooms the ceilings fell; 
the walls were wet and the ceilings were wet and the decora- 
tions were ruined; some of the doors were burned away; some 
of the windows opening into the shaft were burned out, and 
the glass was broken.” In addition to this the restaurant was 
destroyed and the hotel was injured in other respects. It is 
true there is no evidence to the effect that guests were not re- 
ceived at the hotel, but the evidence as to the condition of the 
hotel after the fire is sufficient to justify a finding that they 
were not. It appears that immediately following the fire, pro- 
ceedings were taken to repair and reconstruct the hotel, and to 
that end the furniture was taken out; carpets were removed; 
workmen, consisting of painters, plasterers and plumbers, were 
put to work in the hotel, and they there continued until some 
time early in June, and as indicating how extensive these re- 
pairs were, the plaintiff testified that not only the building it- 
self was redecorated, but every room in it was re-decorated, 
and on completion of the repairs patrons of the hotel were 
notified of that fact by the plaintiff issuing a card saying: 
“The management requests the pleasure of your inspection of 
the substantial reconstruction and renovation of the Hotel Jef- 
ferson, Wednesday evening, July 12,1901.” Under such circum- 
stances, it does not seem to us that argument is necessary to 
demonstrate that the evidence was sufficient to justify the find- 
ing of the trial court that there was a total loss of the use and 
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occupancy of the hotel during the time for which an award for 
damages has been made. 

But it is said that, under, the terms of the policy there could 
not be a total loss, because certain rooms were not injured or 
destroyed. The policy, it will be remembered, was not to in- 
demnify the plaintiff for an injury to the building, but simply 
to indemnify him for the loss of use and occupancy of it, and 
when the building was so far destroyed and the business con- 
nected with it could not be carried on until repairs had been 
made, then there had occurred a total loss within the meaning 
of the policy and for which the defendant was liable to respond 
in damages, at the rate provided in the policy; viz.: $27.38 per 
_ day. Here there was a total loss. Plaintiff was awarded 
$27.38 per day from the time the fire occurred until business in 
the hotel was resumed. He was given, therefore, all the de- 
fendant agreed to give him, and has no just cause to complain 
of the amount awarded. It follows that the judgment ap- 
pealed from must be affirmed with costs. All concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Rieut to Parw-vr Poticy. 


In the case of Wells vs. Vermont Life Ins. Co., decided by 
the Appellate Court of Indiana, January 14, 1902, it was held 
that a provision allowing a paid-up policy, if applied for within 
six months, is defeated by an unexcused delay of over two 
years. 


Wartver or Premi1um—AssIGNMENT. 


In the case of McQuillan vs. Mutual Reserve Fund Life As- 
sociation, decided by the Supreme Court of Wisconsin, No- 
vember 29, 1901, the following syllabus was furnished by the 
court :— 

If the holder of a policy of life insurance providing that it 
shall be forfeited for failure to make any payment due 
thereon to the insurance company at the time agreed upon, 
makes a payment after default, the mere retention of the 
money by the company, a receipt being delivered to the 
proper person indicating such retention to be upon condi- 
tion of the assured being able to establish, satisfactorily, 
certain facts specified, does not waive the forfeiture. 

Under the circumstances above indicated, retention of the 
money without bringing home to the attention of the proper 
person any condition affixed thereto, or the retention of the 
money for an unreasonable length of time after knowledge 
has been brought home to the company that the facts 
requisite to save the policy from forfeiture cannot be estab- 
lished, waives the forfeiture. 

Where a policy of insurance has been assigned, by permis- 
sion of the insurance company, to a creditor of the assured, 
under such circumstances as to vest in the assignee the 
whole beneficial interest in the policy and render it neces- 
sary for the assignee to make the payments necessary to 
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preserve the policy, all notices required by the terms thereof 
to be given to the holder of the same should ‘be given to such 
assignee. 

If the assignee of a policy of insurance, holding the whole 
beneficial interest therein, allows it to lapse by failing to 
pay an instalment of money due thereon at the proper 
time, and thereafter makes payment thereof, he will not be 
affected by any condition, affixed 'by the company to the re- 
tention of the money, not brought home to him. 

An insurance company may, by contract, affix such condi- 
tions as it sees fit to the assignment of its policies. 

A policy of life insurance having been assigned to a cred- 
itor of the assured by consent of the assurer—the policy 
providing that in such circumstances the whole beneficial 
interest therein shall vest in the assignee, and that upon 
the death of the assured the liability of the company shall 
be limited to the amount due such assignee from the as- 
sured and payments made by the former to keep up the 
. policy—and the assignee, after making proof of the death of 
the assured, having assigned the policy to the widow of the 
assured, who was the beneficiary named in the policy but 
consented to the first assignment, such widow’s interest is 
limited to the amount due her assignor at the time of the 
death of her husband and the amount paid by such assignor 
to keep up the policy. 


Ossectrion TO Proors or Dratu. 


In the case of Bankers’ Reserve Life Association vs. Finn, 
decided by the Supreme Court of Nebraska, March 5, 1902, the 
following syllabus was furnished by the court :— 


Tendering answer, and asking leave to file same after the 
overruling of a demurrer to a petition, is a waiver of mere 
formal defects in the petition and of any irregularity in the 
time or manner of acting on the demurrer. 

Not error to refuse leave to file an answer setting up that 
the action was prematurely brought where the facts alleged 
were insufficient to sustain such plea. 


Under a life insurance policy providing for pay rment in 
ninety days after satisfactory proof of death, an objection to 
such proofs, which in no way impeaches the sufficiency of the 
showing of the death of assured, but complains as to the con- 
dition of his health, when first insured, shows no ground for 
delaying the action more than ninety days after such proof 
is submitted. 

Under section 432 of the Code of Civil Procedure, the 
court, on the determination of an issue of law, or when a 
party is in default, may, at the request of the party not in de- 
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fault, assess damages on proof without the intervention of a 
jury. 


Emptoyers’ Liapitrry.—Norice. 


In the case of Employers’ Liability Assurance Corporation 
vs. Light, Heat & Power Company, decided by the Appellate 
Court of Indiana, February 27, 1902, the policy provided that 
immediate notice should be given of an accident, and if suffi- 
ciently serious to require immediate medical assistance, such 
assistance might be given at the company’s expense, but not 
subsequent attendance. It was held that the requirement as 
to immediate notice was of the essence of the contract, it was 
not merely a notice, as in fire and life insurance, intended to 
bring home knewledge of the fact to the company, but within 
a reasonable time in view of its purpose and the circum- 
stances. What is such notice is a question for the court 
where the facts are not disputed. The company was not lia- 
ble for living expenses included in medical attendance. 





1902. ] Preston vs. Connecticut Mut. Life Ins. Co. 


COURT OF APPEALS OF MARYLAND. 


PRESTON 
v8. 


CONNECTICUT MUT. LIFE INS. CO.* 


A policy payable to the mother of insured, and her legal representatives 
in case of death, vests in the beneficiary, and her rights cannot be 
divested by insured without her consent, and where she dies first it 
is payable to her legal representatives regardless of their insurable 
interest, and not to the estate of the insured. 


A provision that it should be payable to the insured at the end of twenty 
years, if alive, and upon its surrender that he should receive the sur- 
render value, did not affect the case where he died prior to the twenty 
years with the policy in force. 


The insured requested the company in a letter after the death of the 
mother to make it payable to his heirs. 


Held, That the company had no power to make such change, and was not 
estopped by the subsequent acceptance of premiums to claim that the 
policy was payable to the mother’s representatives. 


Appeal from Court of Common Pleas. 


Wm. S. Bryan, Jr., and Joun Git, Jr., for Appellant. 
Artaur GrorGe Brown and R. E. Lee Marsnart, for Appellee. 


Boyp, J. 

The court below sustained a demurrer to a declaration filed 
in a suit instituted by the appellant against the appellee, and, 
the plaintiff having refused to amend, judgment on the de- 
murrer was entered in favor of the defendant. From that 
judgment this appeal was taken. The declaration alleges that 
on the 18th of December, 1888, the defendant, in consideration 
of the payment by Albert W. Clement of a premium of $249.45, 
and of a like sum to be paid annually thereafter during his life, 
agreed in writing, not under seal, to insure the life of said 
Clement for the term of twenty years, in the sum of $5,000, 

To be paid to Margaret Clement, mother of the said insured, 

Albert W. Clement. or her legal representatives, thirty days 

after due notice and satisfactory evidence of the death of the 

insured, 

The death of the mother in the lifetime of the insured, and 
his subsequent death, as well as some letters written by him 


* Decision rendered, April J, 1902. 
Vo.. XX XI —-26. 
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to the agent of the company, which will be considered later, in 
connection with the claim of the appellant that the appellee 
is estopped to deny the liability, are also alleged. The appel- 
lant, being the executor of the insured, claims the amount of 
the insurance; and the appellee, while not denying its liability 
on the policy, contends that the money is payable to the legal 
representatives of Margaret Clement and not to the executor 
of the insured. 

“In ordinary life insurance, where no power of divestiture is 
reserved, the general doctrine prevails that the issue of the 
policy confers immediately a vested right upon, and raises an 
irrevocable trust in favor of, the party named as beneficiary,— 
a right which no act of the insured can impair without the 
beneficiary’s consent:” 8 Am. & Eng. Ene. Law (2d Ed.), 980. 
The great number of authorities cited in the notes to sustain 
that statement of the law will relieve us from the necessity of 
quoting from them, or discussing those in conflict with it. 
But Margaret Clement, the beneficiary named, having prede- 
ceased the insured, the appellant contends that upon her death 
all her interest ceased, and upon the death of ‘the insured the 
insurance passed to his executor. It is said that we must be 
governed by the intention of the parties to the contract.—the 
insurance company and the assured,—as evidenced by the 
policy when read in the light of the surrounding circum- 
stances, and that Albert W. Clement only intended to make 
provision for his mother in case she survived him, and he could 
have no object in providing for her executor or administrator. 
If, by a proper construction of the terms of the policy, it could 
be seen that the intention of the parties was to give Mrs. 
Clement the benefit of the insurance if she survived the in- 
sured, and, if she did not, that it was to go to his estate, there 
would, of course, be no question about the right of the appel- 
lant to recover. But there is nothing in the policy to justify 
us in reaching that conclusion. If such had been the inten- 
tion, it could very easily have been expressed. That was not 
only not done, but by the terms of the policy the money was to 
be paid to Margaret Clement “or her legal representatives.” 
Although we do not deem it necessary to have such words, in 
order to sustain the position taken by the appellee, they do. 
according to some authorities, strengthen that contention. 
They certainly negative to some extent the theory contended 
for by the appellant,—that the intention was only to provide 
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for the beneficiary named, and not for those representing her 
estate. It was said in Robinson vs. Hurst (78 Md., 70) that 
“the words ‘legal representatives’ have a well-recognized 
meaning in the law, and ordinarily signify executors or admin- 
istrators; and they will always be given this meaning, unless 
it can be seen that they were used in a different sense.” There 
the policy was payable to the legal representatives of the as- 
sured, and, owing to the circumstances under which it was 
issued, it was held that the assignment of the policy to a cred- 
itor with the consent of the company was valid. It was taken 
out solely for the purpose of reimbursing the creditor. In In- 
surance Co. vs. Flack (3 Md., 341) the company agreed with the 
“assured, his executors, administrators, and assigns,” to pay 
the amount of the policy to the legal representatives of the 
assured; and it was held that the provision to pay to the legal 
representatives was designed to apply only to a case where 
the party died without having previously assigned the policy, 
and did not limit the power of assignment. But in each of 
those cases the policy was payable to the legal representatives 
of the assured, and the right to assign them was sustained. In 
this case, if such had been the intention, the policy could have 
provided that the money should be paid to Margaret Clement, 
if living, and, if not. to the legal representatives of the as- 
sured; and when we find that, instead of so providing, it was 
made payable to Margaret Clement “or her legal representa- 
tives,” it is difficult to understand how it can be construed to 
mean his executor or administrator. On page 987 of the volume 
of Encyclopedia of Law already referred ‘to, many cases are 
cited to show that the proceeds of policies payable to benefici- 
aries become assets of their estates when they die before the 
insured; and it is said that “particularly if the policy is made 
payable to the ‘executors, administrators, and assigns’ of the 
beneficiary, as well as to the latter himself, it vests an abso- 
lute title, which passes at death to the parties thus named.” 
As said in Robinson vs. Hurst, supra, the words used in this 
policy “ordinarily signify executors or administrators,” and, 
as there is nothing to indicate they were used in a different 
sense, that meaning should be given them. 

The appellant has urged as an objection to this construction 
the fact that the mother of the insured had an insurable inter- 
est in his life, while her legal representatives did not have. It 
would serve no good purpose to enter into an extended discus- 
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sion of the authorities, as to who have such an interest in the 
life of another as will authorize them to insure it. Even in 
those jurisdictions where the line is most closely drawn 
against insurance by those who have not what is recognized 
as an insurable interest in the lives of the insured, the doctrine 
is modified by exceptions which make it of little use in ordi- 
nary cases. In the first place, they, for the most part, hold 
that, when the insured contracts directly with the insurer, he 
can designate as his beneficiary one who has no insurable in- 
terest in his life, and then, the insurable interest of the bene- 
ficiary, having once attached, need not, as a rule, be continu- 
ous. Numerous cases are cited on page 959 of 3 Am. & Eng. 
Enc. Law (2d Ed.), but our own decisions are sufficient. In 
Rittler vs. Smith (70 Md., 261) it was held that the assured may 
make a valid assignment of a policy on his own life to one who 
has no insurable interest therein; the policy being but a chose 
in action for the payment of money. “ Such an assignment is 
valid in this State if it be a bona fide business transaction, and 
not a mere device to cover a gaming contract:” 70 Md., 266. 
In Souder vs. Society (72 Md., 511) it was held that a person 
who has an insurable interest in the life of another may effect 
an insurance thereon, and can assign the policy—being a chose 
in action—to one who has no such interest, and recovery can 
be had on it by such assignee. 

It was also stated at the argument that the policy contained 
a clause providing that at the end of twenty years, if the in- 
surer was then alive, the said sum of $5,000 should be paid to 
him, and that the application for the policy (made part of it) 
provided that on the surrender of the policy its surrender 
ralue should be paid to him. The declaration did not contain 
those allegations, but we are asked to remand the case for 
amendment if we are of the opinion that they would make the 
declaration good, and that it was not good without their inser- 
tion. But neither of those contingencies happened, and there- 
fore they are immaterial. The rule that a beneficiary acquires 
a vested right at the inception of his contract between the in- 
surer and the insured is applied to endowment as well as ordi- 
nary policies: Tingrey vs. Insurance Co,. 144 Mass., 374; 
Lockwood vs. Insurance Co., 108 Mich., 334. But the principal 
question has been conclusively settled in this State in Thomas 
vs. Cochran (89 Md., 390). John Q. A. Herring was insured in a 
mutual benefit association, and under its rules he was author- 
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ized to designate any one as beneficiary, and could change the 
beneficiary at will with the assent of the association, and, “if 
possible,” of the beneficiary named in the policy. He desig- 
nated his wife as the beneficiary, and she died a year prior to 
his death. He left a will in which he gave the residue of his 
estate, including the insurance on his life, to his two children 
and the issue of two deceased children. After his death the 
insurance money was claimed by his executor, by the adminis- 
trator of his wife’s estate, and by his two surviving children 
and the children of his two deceased children; and a special 
case was stated, to which the various claimants were parties. 
It was there said, “It is conceded by all parties that, if this 
were a case of ordinary life insurance, the fund would be pay- 
able to Mrs. Herring’s administrator, as the claim, under the 
policy, would in that event have by law devolved upon him.” 
The question was then considered as to whether the contract 
between Mr. Herring and the mutual benefit association dif- 
fered from an ordinary contract of life insurance, so as to re- 
quire the application of a different rule. The distinction is 
recognized by some courts, but in this State it has not been, 
and in the case last cited it was held that: “The designation 
by Mr. Herring of his wife, Ann M. Herring, as his beneficiary, 
when he joined the association, conferred upon her the bene- 
ficial interest in the proceeds of the policy when due. The es- 
tate thus acquired by her in the insurance and its proceeds, 
although it was liable to have been defeated by the appoint- 
ment of a new beneficiary ‘by her husband if he had made the 
new appointment, possessed the inherent qualities of the es- 
tate of a beneficiary under an ordinary policy of life insurance, 
and was a valuable asset, which at her death devolved upon her 
administrator.” The words “or her legal representatives” 
were not in that certificate, but without them it was held that 
the proceeds of the policy devolved on the administrator of the 
beneficiary who had died a year before the assured, although 
the insurance was in a mutual benefit association, and the in- 
sured had the right to change the beneficiary, but had not 
done so. That case was decided upon the express ground that 
the interest of the wife was similar to that of a beneficiary in 
an ordinary life insurance policy, and therefore it necessarily 
follows, irrespective of other language to that effect used in 
the opinion, that the interest of a beneficiary, under a policy 
such as the one now under consideration, devolves upon the 
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executor, if there be one, or the administrator if the benefici 
ary dies intestate. See, also, Association vs. Hurlock, 91 Md., 
595. 

The only remaining question we are called upon to consider 
is whether the appellee is estopped to deny the right of the 
appellant to recover. The declaration contains two letters 
written by A. W. Clement to an agent of the company after his 
mother’s death. On March 26, 1898, he wrote to the agent, ac- 
knowledging receipt of a letter from him and expressing sur- 
prise that the money went to his mother’s heirs, as he supposed 
that on his death it would go to his heirs, and added: “1 wish 
to change the policy to read this now. It certainly would 
seem that I can do it without asking my brothers about it. I 
have no idea that they would object, but it seems to me just as 
well that, if possible, they know nothing of it. I await your 
check. Look this matter of heirs up before writing them.” 
And again, on April 6th, he wrote :— 


dada dard 


Your check for $777.73 received to-day. I am very much 
obliged. I suppose that you found out about the payment 
of policy in case of death by the destruction of assignments. 
If it does not pay my legal heirs, please have it changed so 
that it does. 

The declaration alleges that, after the receipt by the agent 
of those letters, he received additional premiums on the policy 
from Mr. Clement. It is upon those facts that the appellant 
relies for the alleged estoppel. As a result of the rule an- 
nounced above as to the vesting in the beneficiary of the right 
to the insurance money, it follows that the insured cannot as- 
sign or surrender the policy, or change the beneficiary, without 
the consent of those originally named, unless ‘he has reserved 
that power, or the policy so provides, as will be seen by many 
of the cases cited in the Encyclopedia of Law, above referred 
to. See, also, pages 984 and 985 of that volume. That being 
so, it is manifest that the insurer cannot make the change for 
him, and the appellee cannot be estopped from denying lia- 
bility for not doing what it was absolutely powerless to do. It 
matters not that the insured may be under no legal obliga- 
tions to continue the payment of the premiums. If he refuses 
to do so, the beneficiary, or some one on his behalf, may pay 
them, and continue the policy in force: Pingrey vs. Insurance 
Co., 144 Mass., 374; Anderson’s Case, 85 Pa., 202; Glanz vs. 
Gloeckler, 104 Ill., 573. It is useless, therefore, to consider the 
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fact that it is not alleged that A. W. Clement believed the 
change had been made, or executed any papers for that pur- 
pose, or other matters reflecting upon the question. Even if 
the agent had had the power to change the beneficiary, it 
would be carrying the doctrine very far to say that the com- 
pany was estopped by the allegations in this declaration, as it 
is not even alleged that Mr. Clement was not aware that the 
change had not been made when he paid the additional premi- 
ums, and it cannot be assumed that he supposed an insurance 
company would make such a change in a policy without the 
execution of a more formal paper than those letters. He did 
not die until March 3, 1901.—nearly three years after he wrote 
the letters—and certainly had ample opportunity to ascertain 
that the policy had not been changed. 

Being of the opinion that the appellant, the executor of Al- 
bert W. Clement, is not entitled to this insurance money, the 
judgment will be affirmed. 

Judgment affirmed, the appellant to pay the costs. 


COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES 


v8. 


COMMONWEALTH. * 


Law regarding prosecution for criminal offenses construed. 

The Kentucky statute forbidding discrimination in rates between indi- 
viduals of the same class and expectation of life, or making any 
contract other than is plainly expressed, or allowing discrimination 
in rates is not unconstitutional as being in restraint of trade. 

A life company may insure its agent on the same terms as others of-his 
class, in settlement of its debt to the agent. It is not necessary to 
recite in the contract that the premium is not paid in money. 

But if the payment was more than the fair value of the thing paid for 
with the design of giving a rebate on the premiums it would be a 
violation of the statute. 


Appeal from Circuit Court, Todd County. 


Perxins & Trimpte and Houmpusrey, Burnerr & Humpurey, for Ap- 
pellant. 


J. R. Marrory and R. J. Breckenrmer, for the Commonwealth. 


* Decision rendered, March 19, 1902. 
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Paynter, J. 

This proceeding was instituted by filing of a petition in the 
_ Todd Circuit Court. An amended petition was filed. The 
averments of these pleadings essential to be stated ‘here are 
that the appellant, through its agent, Wilkinson, entered into 
a contract with one William Coleman whereby it agreed, in 
consideration that he would aid and use his influence to pro- 
cure another party to take out a policy of insurance with it, it 
would issue to him a policy of insurance on his life, and with- 
out any payment of premium or other consideration in the ful- 
fillment of the contract; that it issued and delivered to him 
the policy on his life; that the contract was a distinction and 
discrimination in favor of him as to the amount and payment 
of premiums charged for policies of life insurance issued by it, 
which distinction and discrimination it did not make in favor 
of other parties of the same class and equal expectation of life 
to whom it issued policies of insurance; that the contract was 
not expressed anywhere in the policy; and that the amount of 
the policy is unknown to the plaintiff. A reversal is asked be- 
cause it is claimed: (1) Section 1141, Ky. St., repeals sections 
10 and 11 of the Criminal Code of Practice; that the action 
cannot be maintained under that section of the statute. (2) 
That the proceeding is of the nature of an information, and 
that it is violative of section 12 of the Kentucky Constitution, 
which reads as follows :— 

No person, for an indictable offense, shall be proceeded 
against criminally by information, except in cases arising in 
the land or naval forces or in the militia, when in actual 
service in time of war or public danger, or by leave of court 
for oppression or misdemeanor in office. 

(3) That section 656 of the Kentucky Statutes is unconstitu- 
tional. It reads as follows :— 

No life insurance company doing business in Kentucky 
shall make or permit any distinction or discrimination in 
favor of individuals between insurants of the same class and 
equal expectation in life in the amount or payment of pre- 
miums or rates charged for the policies of life or endowment 
insurance, or in the dividends or other benefit payable there- 
on, or in any other of the terms and conditions of the con- 
tracts it makes; nor shall any such company or any agent 
thereof make any contract of insurance or agreement as to 
such contract, other than is plainly expressed in the policy 
issued thereon; nor shall any company pay or allow, or offer 
to pay or allow, as inducement to insurance, any rebate of 
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premium payable on the policy, or any special favor or ad- 
vantage in the dividends or other benefit to ‘accrue thereon, 
or any valuable consideration or inducement whatever not 
specified in the policy contract of insurance. Every com- 
pany, or officer or agent thereof, who shall violate the pro- 
visions of this section, shall be fined in any sum not exceed- 
ing five hundred dollars, to be recovered by action in the 
name of the commonwealth, and, on collection, paid into the 

State treasury. 

(4) Defendant cannot be made to furnish evidence against it- 
self. (5) There is no evidence conducing to sustain the charge. 
We will consider the questions in the order stated. 

This court recently had under consideration questions simi- 
lar to the first and second ones, raised in the case of Louisville 
& N. R. Co. vs. Com. (66 S. W., 505), wherein it was held that 
section 1141, Ky. St., did not repeal sections 10 and 11 of the 
Criminal Code of Practice; that the law which authorized a 
proceeding like this was not violative of section 12 of the con- 
stitution. In view of the recent ‘consideration and discussion, 
we forbear to again give reasons for answering both of the 
above propositions in the negative. 

As to the third proposition, it is urged that section 656 of 
the Kentucky Statutes is unconstitutional, because (a) it is a 
denial of the free right of trade and traffic, and therefore an 
abridgment of that right of liberty and property guarantied by 
the constitution; (b) that it prevents competition. This court, 
in Com. vs. Equitable Life Assur. Soc. (100 Ky., 341), had under 
consideration a petition to recover a penalty denounced in sec- 
tion 656. No question seems to have been raised in that case 
as to the constitutionality of the law. The court recognized 
that the commonwealth had the right to recover the penalty 
named in the section. In the case of Com. vs. Long (Ky.), the 
court had under consideration a proceeding under section 656. 
It recognized the validity of the statute by adjudging what 
court had jurisdiction of the proceeding to recover the penalty, 
although the constitutionality of the act was not questioned 
in that case. The Legislature must be credited with the de- 
sign, in the enactment of the statute under consideration, to 
benefit the public. Wise and prudent business men not only 
regard that there is an obligation on them to support and care 
for their families during their lives, but that it is provident 
and wise to protect them against want by life insurance. Of 
course, life is of uncertain duration. Policies of life insurance 
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may run for forty or fifty years or more, and those who buy 
them are deeply interested in having their policies issued in a 
solvent company. Every one who takes out a life insurance 
policy is interested in the solvency of the company. It is im- 
portant that the business of the company should be success- 
fully conducted, and that it should at the end of a long period 
be able, by collecting sufficient premiums, to meet the demands 
of the beneficiaries in the policies. The General Assembly evi- 
dently thought that it was wise ‘to prevent insurance compa- 
nies and their agents from engaging in a cut-rate business, and 
thus avoid the dangers that might follow from the collection 
of insufficient amounts from the policyholders. These, per- 
haps, are the considerations which influenced the General As- 
sembly to enact the statute. Insurance companies are some- 
what of a quasi public nature, and the lawmaking department 
so regarded them, because it established an insurance bureau 
to inquire into their condition, and see that certain laws en- 
acted for the benefit of the public were enforced. The argu- 
ment ‘of counsel for the appellant is largely based upon what 
we believe to be an erroneous conception of the statute. The 
statute does not prevent competition of insurance companies 
in the matter of fixing the rates to be charged for policies of 
life or endowment insurance. It does not attempt to require 
or authorize insurance companies to make a uniform rate for 
persons of specific ages or classes of policies. The statute, in 
effect, declares that, when a company fixes ‘a rate for the insur- 
ance of the same class and equal expectation of life, that rate 
shall be adhered to, without distinction or discrimination; that 
there shall be no special contract ‘as to dividends or benefits 
payable on the policy; that whatever contract of insurance is 
made between the parties shall be written in the policy; that 
no company or agent shall pay or allow, as an inducement to 
insurants, any rebate on premiums payable on the policy, or 
any special favor or advantage in dividends or other benefits, 
or any valuable consideration or inducement whatever not 
specified in the policy contract of insurance. It is assumed by 
counsel for appellant that under this section the premiums 
must be paid in money,—cannot be paid in anything else. It 
is therefore argued that it is in restraint of trade; that it is an 
abridgment of that right of liberty and property guarantied 
by the constitution. If counsel’s conclusion as to the meaning 
of the section is correct, then the question which they discuss 
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would arise. It is our opinion that the section does not bear 
the interpretation given it. Of course, the law requires that 
the contract between the parties shall be expressed in the 
policy. Among other things, it shall show the amount of pre- 
mium to be paid; when payable; whether or not the benefici- 
ary is to participate in the dividend; whether or not it is an 
endowment policy, etc. The section does not say that the pre- 
mium shall be paid in money. There is nothing in the section 
which would prevent an insurance company from accepting 
from the insured property in payment of the premium. Sup- 
pose that the annual premium was to be $100 on the policy on 
the life of A. A did not have the money, but had a horse of 
the value of $100, and the insurance company desired to buy it, 
and would accept it in payment of the $100, and did so. It 
would not incur the penalty denounced by the statute. It 
would not be issuing a policy to A on more favorable terms 
than one to B, who was of the same age and equal expectation 
of life, who was required to pay the same amount in money. 
A paid his premium by giving the company its equivalent in a 
horse. If there was a recitation in the policy that A had paid 
his premium, it would not be untrue, nor would it fail to ex- 
press the terms between the parties. The premium was as 
fully discharged by the delivery of the horse as it would have 
been by the payment of the money. The company had the 
right to employ Coleman to solicit business for it. It-had the 
right to agree with him as to what his compensation should 
be. We are of the opinion that it is not a violation of the stat- 
ute for the company to discharge its debt to Coleman by issu- 
ing a policy of insurance on his life, providing he is charged the 
same rate that is charged other insurants of the same age and 
equal expectation of life. It would not be a violation of the 
statute if the contract had not recited how the premium was 
paid. The demands of the statute are satisfied when the regu- 
lar rate of premium is charged, and that rate, etc., is stated in 
the policy. If an insurance agent or company should pay more 
for property than a fair value in accepting it in the payment 
of premiums, or should agree to pay one more for his services 
than they were worth to solicit business for the company, and 
either was done with the design to give the insured a rebate 
on premiums, etc., it would be a violation of the statute. Ina 
proper case, these questions of fact can be submitted to a 
jury under appropriate instructions. 
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The commonwealth has no right to make the defendant fur- 
nish evidence against itself in this case, any more than if it 
yas a proceeding by indictment. All the defendant need do is 
to plead “ Not guilty.” Then the commonwealth must estab- 
lish its case in the same manner as it would do if it was a pro- 
ceeding under an indictment. This court so ruled in Louis- 
ville & N. R. Co. vs. Com. The bill of exceptions does not show 
that any evidence was heard to establish the guilt of the de- 
fendant. 
The judgment is reversed for proceedings consistent with 
this opinion. 


SUPREME COURT OF WISCONSIN. 


BOSTWICK 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


Where the insured under a life policy accepts it without examination and 
objects for the first time some months later, on discovering what a 
casual glance would have shown, that it differs from the policy con- 
tracted for, he cannot recover back the money paid on the ground of 
fraud on the part of the agent. 


Appeal from Circuit Court, Rock County. 


Statement of facts by Marsuatt, J. 

Action to recover money paid to defendant for three insur- 
ance policies. Plaintiff claimed that George S. Parker, Ar- 
thur H. Barrington and himself were each fraudulently in- 
duced to sign an application for an insurance policy of a 
different character than he intended; that each, as soon as he 
discovered the fraud, repudiated the transaction; and that 
Parker and Barrington thereafter, and before the commence- 
ment of this action, assigned to plaintiff their claims for the 
return of the money paid to the defendant. The answer put in 
issue all the allegations constituting the alleged fraud. There 
was evidence tending to show that defendant’s agent and 
plaintiff negotiated, from time to time for several days, in re- 
spect to the latter taking a $10,000 policy of life insurance in 
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* Decision rendered, March 11, 1902. 
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the defendant company; that the agent strongly recommended 
what he called a “5 per cent debenture policy;” that plaintiff, 
from first to last, insisted that he did not want a policy that 
could not be paid up in ten years; that he would take a ten- 
payment policy and no other—one that would be fully paid in 
ten years; that the agent, from first to last, continued to rec- 
ommend a 5 per cent debenture policy, but did not say that 
such a policy would require annual payments for life; that 
finally the agent said he would obtain for plaintiff what the 
latter wanted, and made out an application, representing that 
it was in accordance with the latter’s wishes; that plaintiff 
had the paper in his possession for a considerable length of 
time and had ample opportunity to read and understand it, but 
did not do so, relying entirely upon the belief that the agent 
had written it in accordance with the understanding which 
had been reached; that the policy was received about April 1, 
1897, accompanied by a letter, the opening lines of which were 
to the effect that it was a 5 per cent debenture annual pre- 
mium payment polijcy, such as the agent had urged plaintiff to 
take; that the letter further explained that the payment upon 
the policy would be $2 less per year than had been talked, and 
that $2 had been credited to plaintiff because he had given his 
paper for $1,064 when $1,062 was the proper amount; that 
when plaintiff received ‘the policy he threw it into his drawer 
and did not examine it or pay any attention to it to discover 
whether it was according to his understanding or not; that 
circumstances led him to examine the policy some time there- 
after, and that about August 22, 1897, he discovered that it 
was entirely different from the policy he was to obtain; that 
he thereupon notified defendant’s agent of such fact and de- 
manded an explanation; that considerable correspondence 
was subsequently had between plaintiff and the agent, result- 
ing in an absolute repudiation of the policy by plaintiff on 
March 19, 1898. The evidence tended to show that Parker de- 
sired the agent to obtain for him a twenty-payment policy; 
that he signed an application without reading it, supposing 
the agent had written it according to his request; that when 
his policy came he put it away without reading it, and did not 
examine the paper or discover that it was not in accordance 
with his understanding, till about five months after it was re- 
ceived; that he then rescinded the insurance contract as far 
as it was possible for him to do so. The testimony as to Bar- 
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rington was substantially the same. The evidence on the part 
of defendant was to the effect that the several applications for 
insurance were made in accordance with the understanding 
between the applicants and the agent and that the policies 
were issued accordingly. The court decided that the applica- 
tion made by plaintiff was written by the agent and signed by 
plaintiff without his reading it, though he was perfectly com- 
petent to do so and to understand it, and that he had ample 
opportunity therefor; that the reason why he did not do so 
was because he relied upon the agent to write it in accordance 
with his request; that plaintiff desired the agent to write the 
application for a ten-year annual payment policy, which he 
agreed to do; that he received the policy about April 1, 1897; 
that it was an annual premium policy, but that he did not dis- 
cover that fact till August 22, 1897; that within a reasonable 
length of time thereafter he tendered the policy back to de- 
fendant and demanded a restoration of his money and notes. 
The circumstances as to Parker and Barrington are of the 
same character. Before the commencement of this action 
they assigned their claims for restitution to plaintiff. The 
conclusion of law reached was that plaintiff was entitled to re- 
cover of the defendant the money paid on the several policies, 
aggregating $1,401.50, with interest upon each such payment 
from the time it was made with costs. Judgment was ren- 
dered accordingly. 


Feruers, Jerrris & Movat, for Appellant. 
Rueer & Rueer, for Respondent. 


Marsuatt, J. (after stating the facts). 

Two propositions are presented for consideration: First, 
were the applicants for insurance bound by their applica- 
tions because of their failure to know what they signed? 
Second, did the retention of the policies by the applicants 
for several months, without objection, constitute an ac- 
ceptance thereof and waive the fraud, if there was fraud, in 
securing the applications? The learned counsel for respond- 
ent devoted nearly all their printed argument, as they did 
nearly all their oral argument, to the first proposition. As we 
do not think it is necessarily decisive of the case, we shall as- 
sume that in deciding it the trial court did not err. On the 
second proposition the court held that the applicants did not 
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accept the policies because they repudiated them within a rea- 
sonable time after knowing that the instruments were not 
what they supposed their applications called for; that the 
mere retention of the policies without such knowledge did not 
constitute an acceptance. Appellant’s counsel contend that 
when the policies were received the applicants were, as ordi- 
narily prudent persons, put upon inquiry as to the character 
thereof, that they should have examined the policies, and that 
their failure to do so, and retention thereof for several months 
before making any complaint, was an acceptance of them as 
fulfilling the applications as they supposed such applications 
were made, and a waiver of fraud, if there was fraud, in ob- 
taining the same. 

As we view the turning question above suggested, the law 
has been firmly settled in favor of appellant, and has been ap- 
plied by this court in many cases. It does not militate, as 
counsel for respondent seem to think, against the maxim that 
a person cannot take advantage of his own wrong, but en- 
forces that other one, which is quite as well established, that 
the court will not constitute itself the guardian of persons of 
mature age and ordinary intelligence, protecting them against 
the results of their own negligence; that it will not furnish a 
person a remedy for a wrong where he cannot prove a legal 
claim for damages without showing that his own negligence 
intervened between the act of the alleged wrongdoer and the 
result complained of, and was the real, efficient, producing 
cause of his injury; that in such a case it will be conclusively 
presumed that he voluntarily accepted the situation, because, 
if he had used ordinary care, the injury complained of would 
have been prevented. Applying that in the decision of the 
cases, it has been repeatedly held that if a person contracts 
for an article to be delivered, and delivery is made ostensibly 
in fulfillment of the contract, under such circumstances that 
he has ample opportunity to test the thing delivered by the 
contract, he is put upon inquiry as to all departures therefrom 
which are open and obvious to ordinary inspection; that he is 
bound to see those things which are plainly observable and is 
charged with knowledge thereof from the time he ought, in the 
exercise of ordinary care, to have discovered them; and that if 
he does not, within a reasonable time thereafter, give notice 
that the thing delivered is not accepted as satisfying the 
agreement to purchase, he will be deemed to have accepted it 
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and waived obvious departures from the agreement if there are 
such. Counsel for respondent vigorously attack that dictrine, 
but it is too firmly intrenched in our jurisprudence, and in the 
law generally, to be open to question. 

The first case in which the principle above stated is dis- 
tinctly declared in the decisions of this court is Locke vs. Wil- 
liamson, 40 Wis., 377. The court there said: “We have con- 
cluded to hold this rule in respect to an executory contract: 
that when the defects in the goods are patent and obvious to 
the senses, when the purchaser has a full opportunity for ex- 
amination, and knows of such defects, he must, either when he 
receives the goods or within what under the circumstances is 
a reasonable time thereafter, notify the seller that the goods 
are not accepted as fulfilling the warranty; otherwise the de- 
fects will be deemed waived.” In subsequent cases that rule 

yas considerably expanded in accordance with the current of 
authority, to the effect that reasonable opportunity for obtain- 
ing knowledge is equivalent to knowledge, as the following 
citations will show: In Mamlock vs. Fairbanks (46 Wis., 415) 
it was said that present means of knowledge must be consid- 
ered; that the doctrine that one must observe what he has 
reasonable opportunity for knowing in matters of contract is 
within the rule of caveat emptor; that the law for the protec- 
tion of persons against fraud will not ‘be extended to those 
who, “having the means in their own hand, neglect to protect 
themselves;” that “the law requires men, in their dealings 
with each other, to exercise proper vigilance, and apply their 
attention to those particulars which may be supposed to be 
within reach of their observation and judgment, and not close 
their eyes to the means of information which are accessible to 
them:” “Vigilantibus non dormientibus jura subveniunt.” 
In Warner vs. Benjamin (89 Wis., 290) it was held that if a per- 
son is put upon inquiry in respect to the quality of a thing of- 
fered for sale 'to him, he is bound to know what is discoverable 
in regard thereto by the exercise of ordinary care; that he 
cannot “close his eves to defects which are before him or to the 
information which is at hand.” In Farr vs. Peterson (91 Wis., 
182, 64 N. W., 863) it was held that , “if the defects in the sub 
ject-matter of the contract are patent and should be discerned 
by the exercise of ordinary diligence, the purchaser is bound to 
discover them at his peril; that in dealings between individu- 
als each is bound to apply his attention reasonably to the sub- 
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ject-matter thereof and to discover those things which are 
within reach of ordinary observation and judgment, and 
which they are not prevented from discovering by artifice or 
fraud.” Again, in Manufacturing Co. vs. Gunderson (106 
Wis., 449, 453) it was held that if an article is delivered in ful- 
tillment of an executory contract, and the receiver thereof has 
full opportunity for examining the same and observing varia- 
tions therein from the article contracted for, and fails within 
a reasonable time to give notice that the article is not ac- 
cepted as fulfilling the contract, the variances, if any will be 
deemed waived. 

It is easy to apply the foregoing to the facts of this case. 
The applicants for insurance had ample opportunity to ex- 
amine their policies when the same were received. It was 
their duty to do that. An examination of the policies, even of 
a casual character, would have revealed all the material facts. 
The applicants did nothing by way of examining the papers for 
months after receiving them, during all of which time the de- 
fendant carried the risks it had assumed. What appears to 
counsel for respondent to be want of harmony in the authori- 
ties in respect to such a situation, in the main, grows out of 
failure to take in the full scope of the rule that every person 
must use reasonable diligence for his own protection, or in con- 
fusing it with other rules with which it does not conflict. 
Counsel errs most grievously in the idea advanced, that negli- 
gence is never a defense in a case grounded on fraud against 
the wrongdoer, as the cases above cited amply show, though it 
is true that there are expressions in legal opinions that may be 
referred to in justification of the error, and later we will refer 
to an instance of that kind in our own decisions, and probably 
there are others. However, on a question so well settled, con- 
trary statements in opinions, used arguendo, ought not, it 
would seem, to lead one astray. In Am. & Eng. Enc. Law (2d 
Ed., pp. 15, 16) the rule stated is supported by citations from 
English decisions, and from most of the States of the Union. 
The author says: “This doctrine is not based upon any con- 
sideration for the party who has been guilty of the false rep- 
resentations, but upon the ground that public policy requires 
that persons shall be required to exercise at least ordinary 
prudence in their dealings, instead of calling upon the court to 
relieve them from the consequences of their inattention and 
negligence.” 

Vou, XXXI.—27. 
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Counsel for respondent cite to our attention cases to the ef- 
fect that the time for a person who receives property upon an 
executory contract, or who is defrauded in the making of a 
contract, to rescind the transaction, does not begin to run till 
he has knowledge of the facts. That is true, but, as we have 
seen, the rule does not require actual knowledge; constructive 
knowledge is just as efficient as actual knowledge. ‘A person 
is presumed to know those things which reasonable diligence 
on his part would bring to his attention. If he accepts the 
article furnished without exercising that diligence, he does so 
at his peril. In that sense the maxim caveat emptor applies, 
as said in Mamlock vs. Fairbanks, supra. The observation in 
Beetle vs. Anderson (98 Wis., 5), that “the rule caveat emptor 
has no application to cases of fraud,” as it might be under- 
stood, is wrong. The idea which the court intended to convey 
is that, where a person is so circumstanced that he may, con- 
sistently with resonable care, rely upon the representations of 
the person with whom he is contracting, the rule caveat emp- 
tor does not apply. That is, where the fraud complained of is 
actually produced by the wrongful conduct of the defendant, 
he cannot invoke the doctrine of caveat emptor to protect him- 
self from the consequences thereof. But a person acts at the 
peril of suffering the consequences in relying upon the repre- 
sentations of another with whom he is contracting if the exer- 
cise of reasonable care would uncover to him the truth. Cases 
are cited to the effect that a person cannot profit by his own 
wrong. That is true as a general proposition, but it is just as 
true, as we have seen, that a person cannot have the protection 
of the law where he fails to use reasonable care to protect 
himself. When it is said that a person cannot take advantage 
of his own wrong, it is meant that he cannot do so as against 
a person who is injured by that wrong. The mere fact that 
one person relies upon false representations made by another 
to his injury does not constitute a cause of action against such 
other. There must be a further circumstance. Such person 
must be induced to rely upon the fraudulent representations, 
and that circumstance does not exist where such person would 
not be so induced but for his own heedlessness. 

The rule we have discussed has been applied elsewhere gen 
erally, and in many cases quite similar to the one before us, 
some of the more important of which are cited in the brief of 
counsel for appellant. In Jnsurance Co. vs. McMaster (30 C. C. 
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A., 532) it was held, that where a person receives an insurance 
policy pursuant to an application it is his duty to examine it 
and see those things in respect thereto which are open to ordi- 
nary observation by a person of ordinary intelligence, and that 
if he neglects to do so, taking it for granted that he has re- 
ceived what he applied for or intended to apply for, he is guilty 
of inexcusable negligence and in law his conduct amounts to 
an acceptance of the policy received, regardless of whether it 
corresponds to the policy applied for or intended to have been 
applied for or not; that representations made by an insurance 
agent at the time the application for a policy of insurance is 
made constitute no excuse for failure of the applicant to look 
at his policy when it is delivered to him, to see if it corresponds 
to the one expected, and to discover the facts in that regard if 
that can be done by a reasonable examination of the paper; 
that if one fails to read his contract under such circumstances, 
having full opportunity for doing so and ability to read, he is 
guilty of gross negligence and cannot be heard successfully to 
say that he kept it in ignorance of its character; that the rule 
in that regard applies to all contracts, insurance contracts be- 
ing no exception. In Fennell vs. Zimmerman (96 Va., 197) it 
was held that it is the duty of a person, on receipt of an insur- 
ance policy pursuant to his application, to examine it; that he 
commences receiving benefits immediately upon the policy 
coming to his hand, and that it is his duty to examine the 
paper upon its receipt and to return it within a reasonable 
time if it is not satisfactory, and that a failure to do so is in 
law an acceptance of the policy. In McMaster vs. Insurance 
Co (40 C. C. A., 119), cited by counsel for respondent, the doc- 
trine in the previous case, regarding the same policy (Insur- 
ance Co. vs. McMaster, 30 C. C. A., 532) was discussed at 
length, and it was said to apply both at law and in equity. 
There are many cases of like character, which might be re- 
ferred to, but the principle upon which they rest is so univer- 
sally recognized that we shall omit further reference to cases, 
except to cite Insurance Co. vs. Neiberger (74 Mo., 167) as an 
indication of the current of authority as regards the length of 
time held by courts to constitute ratification of a policy not 
issued according to the representations of the agent, where no 
objection is made in that regard within a reasonable time 
after the assured has had a fair opportunity to read and un- 
derstand it. In that case no objection was made for atout 
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three months, and it was held that the delay constituted an 
acceptance of the policy. 

In this case the representations made to the applicants for 
insurance in no way prevented them from examining the poli- 
cies when they were received. It was their duty to make such 
examination. Had they performed that duty they would have 
easily discovered all that they complain of. The opening lines 
of the letter sent appellant with his policy told the whole 
story. A casual glance at it would have informed him that 
the policy was not such as he expected to receive. Certainly 
he cannot, under any rule, be excused for omitting to read the 
first three lines of a letter addressed to him on so important a 
business matter, which contained other information of inter- 
est to him than that with reference to the character of his 
policy; viz., information in regard to the amount of his annual 
payment. All the parties were insured for months before ap- 
pellant had any intimation that the policies were not satisfac- 
tory. It cannot be doubted that, if death had come to any of 
them in that period, his policy would have been enforced. 
Under those circumstances the applicants for insurance 
must be presumed to have accepted their policies long 
before their attempted rescission thereof and demand for 
the payment of the money paid thereon. The trial court 
and the learned counsel for respondent fell into a grievous 
error in supposing that the omission by the policyholders to 
look at their policies can be justified by what occurred at the 
time the applications for insurance were made, and that as 
against a party charged with fraud in the making of an execu- 
tory contract the injured party was not bound to object in or- 
der to preserve his rights, till he has actual knowledge; that 
negligence on his part in failing to make the discovery is not 
to be considered. The law is otherwise as we have seen. It 
seems perfectly clear that plaintiff entirely failed to establish 
any cause of action against the defendant, and that the com- 
plaint should have been dismissed. 

The judgment of the Circuit Court is reversed and the cause 
remanded with directions to render judgment in favor of de- 
fendant for costs. 
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SUPREME COURT OF NEBRASKA. 


HOUSTON Et AL. 
v8. 
FARMERS’ & MERCHANTS’ INS. CO.* 


Where credit is extended and a note taken for the premium to be paid 
for the policy of insurance, and both the note and the insurance 
policy provide that, in case the note is not paid at maturity, the 
policy shall be suspended, inoperative, and of no force or effect so 
long as the note or any part thereof remains due and unpaid, the in- 
surance company cannot be held liable for a loss occurring after the 
maturity of the note and while the same is unpaid. 

The policy contained a further provision to the effect that, “in case of 
any loss of said property, either partial or total, while said note re- 
mains overdue and unpaid, this company shall not be liable for said 
loss, nor shall the payment of said note, or the receiving or reten- 
tion of the proceeds of any part thereof by this company, render it 
liable for any loss occurring while said note or any part thereof re- 
mains due and unpaid, nor shall such payment or retention be con- 
strued to be a waiver of any condition in this policy or application. 
The payment of the premium, however, revives this policy, and rein- 
states the same for the remainder of the term.” Held, That the col- 
lection of the premium after a loss by the insured, which occurred 
after the maturity of the note, and while the same was unpaid, 
while it would reinstate the policy for the balance of the term, would 

. not constitute a waiver on the part of the company such as to make 
lt liable for the loss. 


Commissioners’ opinion. Department No. 3. Error to Dis- 
trict Court, Pawnee County. 

Srory & Srory, for Plaintiffs in Error. 

Frank A. Barton and H. F. Ross, for Defendant in Error. 


Durrir, C. 

January 10, 1895, the defendant in error issued to the plain- 
tiff in error a policy of insurance ,to run five years, taking a 
note maturing December 1, 1895, for the premium. The policy 
insured the plaintiff on his dwelling house in the sum of $500 
and on his barn in the sum of $1,000 against loss by fire and 

tornadoes. The note contained the following provision :— 
And it is hereby agreed that the company shall not be lia- 
ble for any loss or damage that may occur to the property 


insured while this note or any part thereof shall be overdue 
and unpaid. 


The policy also contained these conditions :— 


If a note be given for the premium on this policy or any 
part thereof, it is mutually agreed and understood by and 
between the assured and this company that, in case said 


* Decision rendered, March 6, 1902. Syllabus by the Court. 
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note or any part thereof be not paid at maturity, this policy 
shall be suspended, inoperative, and of no force and effect, 
so long as such note or any part thereof remains overdue 
and unpaid. And in case of any loss of said property, either 
partial or total, while said note or any part thereof remains 
overdue and unpaid, this company shall not be liable for said 
loss, nor shall the payment of said note, or the receiving or 
retention of the proceeds or any part thereof by this com- 
pany, render it liable for any loss occurring while said note 
or any part thereof remained overdue ‘and unpaid, nor shall 
such payment or retention be construed to be a waiver of 
any condition in this policy or application. The payment of 
the premium, however, revives this policy, and reinstates the 
same for the remainder of its term only. 

On May 17, 1896, after the maturity of the note, which was 
still wholly unpaid, the plaintiff’s barn was injured by a wind- 
storm to the amount of $600. The company was informed of 
this loss, but no proof of loss was made, and no further action 
taken in relation thereto. After the loss the company de- 
manded payment of the premium note, and on September 23, 
1897, brought suit thereon before the county judge of Pawnee 
County. After suit brought, the plaintiff in error offered to 
confess judgment for $26 and costs, that amount being, as 
plaintiff in error claims, the customary short-rate premium on 
the policy up to the time that his barn was injured by a wind- 
storm, which offer was refused by the company. Plaintiff in 
error thereupon filed his bill of particulars, claiming $575, be- 
ing the amount he claimed due him on account of damage to 
his barn after giving the company credit for the full amount 
of the premium note. The company moved to strike this an- 
swer from the files for the reason that the court was without 
jurisdiction, whereupon the.plaintiff in error amended by re- 
ducing the amount of his claim to $200, and the motion to 
strike was thereupon overruled. On a trial in the County 
Court judgment went against the insured for $37.63, the full 
amount due upon the premium note, and he thereupon ap- 
pealed to the District Court. In the District Court the in- 
sured filed an answer setting up his policy and the loss there- 
under, and asking judgment against the company for $565, the 
amount of his loss, less the amount of the premium note, 
which he admitted as an offset to his claim for damages. The 
answer was stricken from the files on the ground that the jur- 
isdiction of the court below was limited to $200, whereupon 
the insured filed an amended answer asking for judgment on 
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the policy in the sum of $200 only, and attorney’s fees and 
costs. The company demurred to so much of the answer as 
set out a claim for damage under the policy, and this demurrer 
was sustained by the court, and judgment entered against the 
insured, dismissing his counterclaim, and thereupon the court 
gave judgment against the insured for the amount of the note 
and interest and costs of suit, and from this judgment he has 
taken error to this court. 

There is no doubt of the right of an insured to have his policy 
canceled upon the terms provided by section 3450 of the Com- 
piled Statutes, which is as follows: “Any person, company, 
association or corporation transacting the ‘business of fire, or 
fire, wind, storm and tornado insurance, in this State, shall 
cancel any policy of insurance hereafter issued or renewed, at 
any time, by request of the party insured, or his legal repre- 
sentative, and shall return to the said party, or his representa- 
tive, as aforesaid, the net amount of premium received by the 
company, after deducting the actual compensation of the agent 
or solicitor for securing the issue of said policy, and also de- 
ducting the customary short-rate premium for the expired 
time of the full term for which said policy was issued or re- 
newed, anything in the policy to the contrary notwithstand- 
ing.” The transcript from the County Court recites the fol- 
lowing in relation to the offer to confess judgment :— 


October 15, 1897, case called, plaintiff and defendant, M. 
EK. Houston, present, and thereupon ‘the defendant, M. E. 
Houston, filed her offer to permit judgment to ‘be entered in 
favor of plaintiff for $26 and costs to this date. The plain- 
tiff refusing to accept said offer, this cause came on for hear- 
ing on the pleadings and the evidence. 


There is nothing in this record from which we can determine 
whether the offer to confess judgment included, in addition to 
the customary short rates, the actual compensation paid to the 
agent or solicitor for securing the issue of the policy, and, this 
being so, the presumption obtains that the offer was not suffi- 
cient. But, even if it did, we are entirely certain that an offer 
to confess judgment for the amount does not comply with the 
provisions of our statute in relation to the cancellation of poli- 
cies. By the wording of the statute the Legislature seemed to 
have had in mind the cancellation of policies that had been 
paid for in cash only, but we are inclined to believe that a 
policy issued upon a credit where a note is taken for the pre- 
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mium is fairly within its meaning. In such cases, however, 
the insured cannot claim a cancellation of his policy by con- 
fessing judgment for the amount of the premium computed at 
the customary short rate, but he must actually pay or tender 
such sum to the company, when he will be entitled to a return 
of his note. No offer of payment being made in this case, the 
plaintiff in error was not entitled to have his policy canceled 
and note returned. 

It is insisted in a very excellent brief filed by the plaintiff in 
error that the company, by refusing to accept judgment for 
what was earned upon the note, and by insisting upon pay- 
ment of the full amount thereof, waived the suspension of the 
policy by reason of the default in payment of the note, and be- 
came liable for the loss which occurred during such default. 
There are many cases holding that, where the company insists 
upon the payment of the premium after loss has occurred, such 
collection is based upon an implied waiver of the forfeiture. 
These are cases, however, where the policy provides that it 
shall become void if the premium be not paid when due. In 
such cases the nonpayment of the premium at the stipulated 
time voids the policy at the option of the company, and it is 
the duty of the company to declare this option when the de- 
fault occurs, and it waives the forfeiture in case it receives or 
enforces payment after the default. It cannot occupy the at- 
titude of demanding or receiving pay upon a contract, and at 
the same time insist that the contract is not in force and of no 
validity. The case under consideration is of a different char- 
acter. It is nowhere stipulated that the policy shall become 
void on account of a failure to pay the premium note at matur- 
ity. The parties have contracted in this case that a failure to 
pay the premium note when due merely suspended the policy 
during such default, and that it may be reinstated at any time 
within the life of the policy by payment being made. In In- 
surance Co. vs. Bachelder (82 Neb., 490) Judge Norval, in dis- 
cussing a contract’similar to the one now under consideration, 
remarked: “It is obvious that the failure to pay the premium 
note at maturity suspended the policy until payment was 
made. It could have been revived for the balance of the term 
by making full payment at any time before the loss. This, as 
we have seen, he failed to do. True, after maturity of the 
note, he paid fifteen dollars thereon, but this did not give him 
the right to avail himself of the benefits of the contract of in- 
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surance. Nothing, short of full payment, or a waiver of the 
stipulation in the policy, could have the effect to remove the 
suspension caused by the failure to pay the note. The clause 
referred to is not unreasonable. It is but fair and just that, 
while the insured is in default of the payment of his note, the 
company should not be liable for loss, when the parties have 
so agreed. We have no right to make a new contract for them, 
or refuse to enforce the one they have made. To hold that the 
policy was in force at the time of the fire would be to set aside 
and disregard the plain stipulation of the parties.” It is true 
that in that case no waiver on the part of the company was 
pleaded or shown, but the parties in this case have stipulated 
that: “In case of any loss of said property, either partial or 
total, while said note or any part thereof remains overdue and 
unpaid, this company shall not be liable for said loss, nor shall 
the payment of said note, or the receiving or retention of the 
proceeds or any part thereof by this company, render it liable 
for any loss occurring while said note or any part thereof re- 
mained overdue and unpaid, nor shall such payment or reten- 
tion be construed to be a waiver of any condition in this policy 
or application.” The parties have made their own contract. 
The amount of the premium was undoubtedly based upon the 
terms and conditions contained in the policy. There is no com- 
plaint that it was not fully understood by the insured, and it 
contains nothing, so far as we are able to discover, that is con- 
trary to the provisions of our statute, or that contravenes pub- 
lic policy. The plaintiff in error knew that.a default in the 
payment of his premium note suspended the policy. He pro- 
vided that it might again be reinstated when payment was 
made. Whether that payment be voluntary or enforced, the 
policy is revived from the date of payment. This is the con- 
tract of the parties, and we have neither the right nor the 
power to change it or amend it in any form. That notes made 
upon the conditions of the one in suit may be enforced is held 
in Insurance Co. vs. Rollins (44 Neb., 745), and McEvoy vs. In- 
surance Co., 46 Neb., 782. 

We discover no error in the record, and recommend that the 
judgment be affirmed. 

Albert and Ames, CC., concur. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judg- 

ment of the District Court is affirmed. 





Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


SACHS 
vs. 


LONDON & LANCASHIRE FIRE INS. CO. 
OF LONDON.* 


Under Ky. St., § 700, providing that fire insurance companies shall be lia- 
ble for the full estimated value of real property insured, as the 
value thereof is fixed in the face of the policy, and that in cases of 
partial loss the liability of the company shall not exceed the actual 
loss of the insured, a provision in a policy requiring insured to main- 
tain insurance to the extent of at least 80 per cent of the actual cash 
value of the property, and providing that in the event he fails to do 
so he shall be a coinsurer to the extent of such deficit, is void, and in 
case of partial loss the company is liable for the full amount of the 
damage sustained, though insured has failed to maintain the re- 
quired amount of insurance. 


Appeal from Circuit Court, Jefferson County, Law and 
Equity Division. 


M. A., D. A. & J. G. Sacus, for Appellant. 
JouN Barret, for Appellee. 
Gurry, C. J. 

It appears from the petition in this case that on the 2d day of 
March, 1899, the defendant executed ‘and delivered to the plain- 
tiff a policy of insurance wherein defendant, in consideration 
of $45 paid to it by the plaintiff, insured the plaintiff for five 
years from said date; to wit, until March 2, 1904, against loss 
or damage by fire to the amount of $1,200 on_plaintiff’s three- 
story brick, metal-roof building, situated at 116 on the 
south side of Main Street, between First and Second Streets, 
in Louisville, Ky., and its additions and connections adjoining. 
Said policy contained various conditions not necessary to 
state. It is further alleged that on the day of February, 
1900, said property was partially destroyed by fire, entailing a 
loss upon plaintiff of $1,000, said sum of money being the 
actual cash value of the property destroyed. Proper notice, 
ete., is further alleged. The answer of the defendant denied 
that plaintiff had performed all the conditions of his said 
policy, or that he was entitled to recover from the defendant 


* Decision rendered, March 18, 1902. From Southwestern Reporter. 
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the sum of $1,000, or any sum over and above the sum of $468.- 
75. Inthe second paragraph the defendant sets up the follow- 
ing agreement; to wit:— 


It is a part of the consideration of this policy, and the 
basis upon which the rate of premium is fixed, that the as- 
sured shall maintain insurance on the property described by 
this policy to the extent of at least 80 per cent of the actual 
cash value thereof, and that, failing to do so, the insured 
shall be a coinsurer to the extent of such deficit, and to that 
extent shall bear his, her, or their proportion of any loss. 


Defendant said that plaintiff did violate said agreement; to 
wit, that he did not maintain insurance on said property to 
the extent of 80 per cent of the actual cash value; that the 
actual cash value of said property was $3,200; and that the 
plaintiff ought to and under said agreement should have main- 
tained insurance on said property to the amount of $2,560; but 
he did not have on any of said property any insurance over and 
above the $1,200, amount of defendant’s policy. The defend- 
ant further averred that said property was damaged by fire 
only to the extent of $1,000, and the defendant is indebted to 
plaintiff under said contract in the proportion only that its 
policy of $1,200 bears to $2,560, the amount which said con- 
tract obligated and bound plaintiff to maintain on said prop- 
erty, and which said indebtedness amounts to $468.75. It is 
also averred that it was further provided by said policy that, 
in the event of disagreement as to the amount of said loss, the 
same shall be ascertained by two disinterested and competent 
appraisers, etc. There was a disagreement between the par- 
ties as to the amount of said loss, and the plaintiff selected ap- 
praisers, and it was agreed that the damage by said ‘fire was 
$1,000, and defendant pleaded the agreement aforesaid, claim- 
ing that it was only liable for its proportion of said loss; to 
wit, $468.75. In the third paragraph a tender of said sum and 
offer to confess judgment therefor was pleaded. Afterwards 
plaintiff moved the court to strike out paragraph 2 of the an- 
swer, and, without waiving said motion, filed a demurrer to 
paragraphs 1, 2, and 3, and demurred to the whole of said an- 
swer. The court overruled plaintiff’s motion to strike out 
paragraph 2 of the answer, and overruled plaintiff’s demurrer. 
The reply of plaintiff denied his indebtedness under the con- 
tract to pay any proportion that said policy of insurance, $1,- 
200, bears to $2,560, and denied under said contract, or any 
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other contract, that he was obliged or bound to maintain insur- 
ance on said property to the amount of $2,560, or any amount. 
He denied that defendant’s indebtedness to him amounted to 
$468.75, and denied that defendant is liable only for said pro- 
portion of said loss. In paragraph 2 it is alleged that the 
agreement set up in said answer requiring the insured to main- 
tain insurance to the extent of 80 per cent on the actual cash 
value of the insured property, or to become a coinsurer to the 
extent of the deficit in case of failing to so maintain insurance, 
is in violation of and prohibited by section 700, Ky. St., and the 
statute laws of Kentucky in such case made and provided, 
which he pleads and relies upon. Defendant demurred to the 
first and second paragraphs of plaintiff's reply, also moved to 
strike from plaintiff's reply the first and second paragraphs. 
The court sustained the defendant’s demurrer to the first and 
second paragraphs of the reply. On the 11th of May the fol- 
lowing order was entered: “This action having been heard 
and submitted on demurrers to the first and second para- 
graphs of plaintiff’s reply, and the court being sufficiently ad- 
vised, it is considered and adjudged that each of said demur- 
rers be, and the same are hereby, sustained; and, the plaintiff 
having declined to plead further, it is adjudged and considered 
that plaintiff’s petition in his said action be dismissed, and 
defendant may have its costs; to which judgment and said rul- 
ing, and all of the foregoing, the plaintiff excepts, and prays 
an appeal to the Court of Appeals, which is granted.” It may 
be remarked that before the entry of the foregoing order plain- 
tiff was allowed to withdraw from court the amount of money 
admitted by defendant to be due the plaintiff. It will be seen 
from the insurance policy filed by plaintiff that the following 
slip of paper is attached to, and seems to be a part of, the 
policy, reading as follows :— 

Eighty per cent Coinsurance Clause Adopted by the Louis- 
ville Board of Fire Underwriters: It is a part of the consid- 
eration of this policy, and the basis upon which the rate of 
premium is fixed, that the assured shall maintain insurance 
on the property described by this policy to the extent of at 
least eighty (80) per cent of the actual cash value thereof, 
and that, failing to do so, the assured shall be a coinsurer to 
the extent of such deficit, and to that extent shall bear his, 
her, or their proportion of any loss; and it is expressly 
agreed that, in case there shall be more than one item or 


division in the form of this policy, this clause shall apply to 
each and every one of them. 
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Section 700, Ky. St., reads as follows: “That insurance 
companies that take fire or storm risks on real property in this 
commonwealth shall, on all policies after this act takes effect 
(in case of total loss thereof by fire or storm) be liable for the 
full estimated value of the property insured, as the value 
thereof is fixed in the face of the policy; and in cases of partial 
loss of the property insured, the liability of the company shall 
not exceed the actual loss of the party insured, provided, that 
the estimated value of the property insured may be diminished 
to the extent of any depreciation in the value of the property 
occurring between the dates of the policy and the loss; and 
provided further, that the insured shall be liable for any fraud 
he may practice in fixing the value of the property, if the com- 
pany be misled thereby.” 

The contention of appellee is that the plaintiff, now appel- 
lant, under the terms of the policy, was a coinsurer in the pro- 
portion stated in the pleadings, and that the amount offered to 
be paid was all that appellant was entitled to collect. It is 
the contention of appellant that the true intent and meaning 
of section 700, Ky. St., requires the insurer to pay the full 
amount of the insurance upon which he or it received premium. 
These questions are argued at considerable length by appel- 
lant and appellee. In Insurance Co. vs. Cooke (101 Ky., 412, 
41 S. W., 279), quoting from the syllabus, it is said: “Under 
the provisions of the act of May 22, 1893 (section 700, Ky. St.) 
an insurance company writing a policy for a certain sum, and 
collecting the premiums on that sum, will be compelled to pay 
the full sum for which it issued the policy, and on which it re- 
ceived the premium, although there may have been inserted in 
the policy a clause by which it agreed to pay only three-fourths 
of the value in case of loss.” In Insurance Co. vs. Glasgow 
Electric Light & Power Co. (Ky., 52 S. W., 975) it is said in the 
syllabus: “As to the loss of the real property embraced in the 
first clause, the companies were properly adjudged to pay the 
face value of the policy, $2,600, under the provisions of section 
700, Ky. St., the property being a total loss.” It seems to us 
that the manifest meaning and intent of section 700, Ky. St., 
supra, was to require the insurer to pay the full amount of the 
insurance upon which it collected the premium, and that ex- 
pression in the statute which in cases of a partial loss required 
the insurer to pay an amount not exceeding the actual loss 
was inserted for the benefit of the insurer, and was not im 
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tended to lessen the liability already embraced in the first 
part of the section. In this case there is no dispute as to the 
extent of the damage sustained by the insured; to wit, $1,000. 
It is likewise certain that the property insured was, perhaps, 
worth $3,200. The defendant insured the plaintiff against loss 
to the extent of $1,200; the insured sustained damage to the 
extent of $1,000. If the entire property had been insured at 
$3.200, and was destroyed, there could be no question but what, 
under the statute and the decisions supra, the defendant would 
have been bound to pay $3,200, without regard to the real 
value of the property. The stipulation in the policy as to the 
plaintiff becoming a coinsurer should be treated with no more 
respect, or as having no more validity, than the old-time stipu- 
lation that in no event should the insurer pay more than three- 
fourths of the value of the property destroyed. Our conclu- 
sion is that the defendant was bound to pay to plaintiff the 
actual damage he sustained, which in this case is estimated to 
be $1,000. See Insurance Co. vs. Moore (Ky.), 62 S. W., 517; 
Seyk vs. Insurance Co., 74 Wis., 67, 41 N. W., 443, 3 L. R. A., 
523; Cayon vs. Insurance Co., 68 Wis., 510, 32 N. W., 540; Gas- 
Light Co. vs. Insurance Co., 71 Wis., 454, 87 N. W., 819, 5 Am. 
St. Rep., 233; Reilly vs. Insurance Co., 48 Wis., 456, 28 Am. 
Rep., 552; Thompson vs. Insurance Co., 45 Wis., 389; Queen 
Ins. Co. vs. Jefferson Ice Co., 64 Tex., 578; Havens vs. Insur- 
ance Co., 123 Mo., 403, 27 8. W., 718, 26 L. R. A., 107, 45 Am. St. 
Rep., 570; Assurance Co. vs. Phelps (Miss.), 27 South., 757; In- 
surance Co. vs. Bush (Neb.), 82 N. W., 313. 

After a careful consideration of the statute supra and the 
decisions of this court and other authorities relied upon, we 
are clearly of the opinion that the stipulation in the policy as 
to the insured becoming a coinsurer is in violation of the spirit 
and letter of the statute heretofore quoted, and is null and 
void, and that defendant is bound to pay the full amount of 
the loss sustained by plaintiff. It results from the foregoing 
that the court erred in rendering the judgment dismissing 
plaintiff's claim. The judgment is therefore reversed, and 
cause remanded, with directions to enter judgment in favor of 
plaintiff for $1,000, amount of the loss sustained, to be credited 
by any amount that he has already withdrawn from court, and 
for proceedings consistent herewith. 
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SUPREME COURT OF ILLINOIS. 


EGAN 
vs. 
BRITISH & FOREIGN MARINE INS. CO.* 


Where a marine company has paid a loss due to a wrongdoer who is 
sued for the damages by the insured, and is not asked to be a party 
to the suit or is made such, it nevertheless is entitled to its share of 
the amount recovered. 


The owner of a vessel insured for part of its value is coinsurer for the 
balance. and must bear his proportionate share of the loss. 


The company is subrogated to the rights of the insured against the 
wrongdoer, and may sue in his name and for his use. 


Appeal from Appellate Court, First District. 


Statement of facts by Ricks, J. 


This is an appeal from a judgment of the Appellate Court 
for the First district affiring a judgment of the Circuit Court 
of Cook County in favor of appellee against appellant, growing 
out of a marine insurance policy issued by appellee on the in- 
terest of appellant in the hull of the propeller Armour, a lake 
freighter. The Armour was owned in equal parts by appel- 
lant, Egan, Capt. R. P. Fitzgerald, and Philip D. Armour, and 
in September, 1889, by a collision with the steam barge 
Marion, was sunk in the St. Clair River, having a cargo of 89,- 
000 bushels of corn. The vessel had cost, the preceding fall, 
$135,000, and her cargo was worth about $36,000. The cargo 
was estimated at a total loss. The hull and the cargo were in- 
sured by separate and distinct policies. P. D. Armour’s inter- 
est in the hull was not insured at all, and he was no party to 
any of the contracts of insurance upon which appellee relies. 
The interests of appellant and Fitzgerald in the hull were in- 
sured by distinct policies to each, so that their insurance on 
the hull had nothing in common. The cargo was insured in 
six companies, the total insurance being $35,600, and among 
them were the policies of appellant for $10,600. Fitzgerald’s 
interest in the hull was insured for $30,000 in five companies, 
and appellant’s interest for $30,000 in five other companies, 
none of the companies carrying insurance on the hull for Fitz- 
gerald’s interest being the same as those carrying insurance 


* Decision rendered, Dec. 18, 1901. 
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on the hull for Egan’s interest. Appellant was the agent of 
the appellee company at the time the insurance was written 
and at the time of the loss and adjustment. 

While the vessel was still under water, and no plans for rais- 
ing her had been considered, the insurers of the cargo met 
with Capt. Fitzgerald, who represented the interests of the 
owners of the vessel, in March, 1890, and adjusted the loss on 
the cargo. The owners of the vessel had already filed a libel 
against the Marion for the damages resulting from the colli- 
sion, and it was agreed between them that the value of the hull 
and cargo was $174,000, and that as the insurers were to pay 
$36,000 for the cargo, or practically that, they should have 
36/174 of whatever sum should be recovered from the Marion, 
and the owners would receive 138/174 thereof. The appellee 
company, being an insurer of the cargo, was, by its general 
agents, a party to that agreement. After this settlement and 
agreement the owners of the vessel had her raised, docked, and 
repaired at a cost of $81,489.03. Of this amount $41,200 was 
the cost of raising, and $40,289,083 was the total cost of repairs, 
but from the item of repairs was deducted (one-third new for 
old) $13,429.61, so that the “net particular average and salvage 
expenses” were adjusted at the sum of $73,348.57. One-third 
of this amount, or $24,636.68, was the loss of appellant. 

In April, 1899, appellant took from appellee a policy on his 
interest in the hull for $7,500, and this policy was in force at 
the time of the collision. It was what is known among insur- 
ance people as a “valued policy,” and contains the following 
provision: “The said vessel, tackle, apparel, and other furni- 
ture are valued at $100,000, without any further account to be 
given by the insured to the insurers for the same. * * * 
The valuation of said vessel expressed in this policy shall be 
considered the value in adjusting loss under this policy. 
* * * In the event that the insurers pay any loss or dam. 
age under this policy, caused by the negligence, carelessness, 
or misconduct of a third party, the valuation of the vessel ex- 
pressed in this policy shall be considered the value in adjust- 
ing the respective claims of the insurers and insured in any 
moneys paid by or recovered from such third party.” The 
policy contained the further provision: “It is agreed and un 
derstood that, in case of any loss or damage under this policy, 
the insured, in accepting payment therefor, hereunder, hereby, 
and by that act assigns and transfers all his, its, or their right 
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to recover for such loss or damage against any person, persons, 
or corporation to this company, to inure to its benefit, but to 
the extent only of the amount of such loss or damage and the 
attendant expenses of recovery paid or incurred by this com- 
pany; and any act of the insured waiving or transferring, or 
tending to defeat or decrease, any such right of recovery 
against any person, persons, or corporation, shall be a cancel- 
lation of the liability of this company for or on account of such 
loss or damage, and the expenses of recovery (if any) paid or 
incurred by the said company shall be a lien upon, and shall be 
recoverable against, the said vessel, tackle, apparel, and other 
furniture, or any part thereof, or against the insured, at the 
option of the insurer.” 


Pending the suit between the owners of the Armour and the 
Marion, the companies insuring the hull and the owners of the 
Armour adjusted the hull loss according to their contract, by 
which appellee paid to appellant $5,543.26, being its propor- 
tion of appellant’s loss above mentioned, and arrived at by tak- 
ing appellant’s interest in the boat, according to the fixed 
value, as $33,333.33. He had $30,000 insurance, and by the law 
of marine insurance was deemed to be an insurer himself of 
the difference between the amount of insurance and the value 
of his interest, so that in the computation it was treated as 
his full interest being insured. As his loss was less than $25,- 
000, by the apportionment appellee was required to pay the 
amount above stated. This settlement was made November 
11, 1890, and payment was made accordingly. On July 8, 1893, 
the owners of the Armour settled their libel against the 
Marion with the owners for $37,500, and, after deducting ex- 
pense of suit, had $18,508.82 left. By the arrangement be- 
tween the insurers of the cargo and the owners of the Armour, 
$3,929.21 of this amount was paid to them, leaving the net 
amount to the owners of the Armour $15,061.97, of which sum 
appellant, as his distributive share, received $5,020.66. When 
Capt. Fitzgerald sent the distributive share arising from the 
settlement with the Marion to appellee, going to it as an in- 
surer of the cargo, it replied, calling attention to its rights, un- 
der its policy insuring the hull, to be indemnified or subro- 
gated to the rights of appellant against the owners of the 
Marion. This right appellant denied, and it is this matter 
that is the subject of this suit. The Circuit Court found that 

Vou, XXXI.—28. 
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appellee was entitled to recover $1,129.64, with interest, which 
together made $1,466.79. 

Appellant insists upon three grounds for reversing this case: 
First, that the insurers of the Armour did not prosecute a suit 
against the Marion, took no part in it, in no way became liable 
for loss of costs connected with it, and are not therefore enti- 
tled to any part of the proceeds; second, that appellee is es- 
topped to claim any right to this money by virtue of the set- 
tlement made between the insurers of the cargo and the 
owners of the Armour adjusting that loss, and agreeing that 
part of the funds should go to the insurers of the cargo; third, 
that under the authorities the appellee, in equity and good 
conscience, was not entitled to recover of appellant until all of 
appellant’s loss and damages by reason of the collision have 
been fully satisfied and paid, and that there still remains, after 
receiving all that was collected from the Marion, unsatisfied 
and unpaid damages to appellant of $2,013.97. The above 
three grounds relied upon by appellant were presented to the 
trial court, where the cause was tried without a jury, by three 
propositions of law, presenting said propositions, respectively, 
all of which were refused by the court, and exception taken 
and urged before the Appellate Court, and none renewed here. 


C. E. Kremer, for Appellant. 
Cuurcu, McMourpy & Suerman, fur Appellee. 


Ricks, J. (after stating the facts). 

The suit was in assumpsit for money had and received by 
appellee for the use of appellant. The plea was the general 
issue. The libel against the Marion was brought by the own- 
ers of the Armour without in any manner consulting or asking 
the co-operation of the insurers of the hull. The insurance on 
the cargo was to the three partners of the Armour, and the 
insurers and insured had a common interest in the recovery, 
but the insurance of appellant was his individual affair, which 
may, to some extent, account for the readiness of all the cargo 
insurers to become participants in the libel. There is no evi- 
dence at all that any of these insurers, either on the cargo or 
the hull, were consulted or advised of the intention of the own- 
ers of the Armour to prosecute a libel against the Marion until 
some time after the suit had in fact been brought, and there is 
no evidence tending to show that appellee was ever at any time 
requested to become in any way active, either as a party or by 














1902.] Egan vs. British & Foreign Marine Ins. Co. 435 


contribution, or in any other manner, in the prosecution of the 
libel. 

Appellant insists that the case of Newcomb vs. Insurance 
Co. (22 Ohio St., 382) is directly in point and fully sustains his 
contention. In that case, on page 386, among the findings of 
facts are the following: “That the defendant in error [the 
insurance company] was not a party to said suit; that it ex- 
pressly declined and refused, on request, to contribute to or in 
any manner aid in its prosecution;” and so the court holds it 
would be unconscionable to award any part of it to the defend- 
ant in error, who refused to hazard the costs of its recovery. 
If appellee had been requested to become a party to the suit, 
or had been requested to contribute to its prosecution and had 
refused to do so, then the cases would be analogous; but with- 
out that they are not, and we do not regard the case as sup- 
porting the contention of appellant. Appellant elected to 
prosecute this suit with his co-owners, without regard to the 
action of appellee, and saw fit to make an agreement with 
those holding insurance on the cargo by which they were to re- 
ceive back, from what they recovered from the Marion, an 
amount in proportion to what they paid to the total value of 
the vessel and cargo. They did this, and what was left was 
received by the owners in equal parts on account of loss to the 
hull, which was the property covered by appellee’s policy. 

The law applicable to marine insurance is of very early 
origin, and its principles, in those localities where it is called 
into operation, are well understood. It is too firmly estab- 
lished to now be questioned that, when a vessel is insured for 
a part only of its value, the owner is held to be a coinsurer as 
to such uninsured part, and in case of loss that part which is 
uninsured, and is called the owner’s risk, is taken into consid- 
eration in fixing the proportion of their loss to be paid by the 
insurers: Pars., Mercantile Law [2d Ed.], 5387; 2 Pars., Ins., 
p. 405; Ang., Ins., § 249; Trull vs. Roxbury Ins. Co., 3 Cush., 
263; Whiting vs. Insurance Co., 15 Md., 297; Association vs. 
Armstrong, L. R., 5 Q. B., 244. In this case, the policy being a 
valued policy,—that is, the property insured being placed at 
an arbitrary value of $100,000, and appellant’s interest being 
one-third of that amount,—and his insurance on his interest 
being to the amount of $30,000, he was, by the above rule, a co- 
insurer of his interest to the extent of $3,333.33, which was 
properly taken into consideration in determining the propor- 
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tionate amount to be paid by appellee on his loss under the 
$7,500 policy. By this rule appellee had paid its full propor- 
tion of appellant’s loss on the hull of this vessel, and by its 
contract with appellant it was agreed 

That, in case of any loss or damage under this policy, the in- 
sured, in accepting payment therefor, hereunder, hereby, 
and by that act assigns and transfers all his, its, or their 
right to recover for such loss or damage against any such 
person, persons, or corporation to this company, to inure to 
its benefit, but to the extent only of the amount of such loss 
or damage and the attendant expenses of recovery paid or 
incurred by this company; and any act of the insured waiv- 
ing or transferring, or tending to defeat or decrease, any 
such right of recovery against any person, persons, or cor- 
poration shall be a cancellation of the liability of this com- 
pany for or on account of such loss or damage. 

As his net share, after deducting all the expenses of the liti- 
gation, which amounted to more than the net amount 
collected, appellant received from the Marion $5,020.65, and 
the question arises whether, under the law and the contract 
between the parties, appellee is entitled to any portion of that 
amount. 

As a rule applicable to inland as well as marine insurance, 
it is now well established that if an insurer pays a loss which 
is due to the wrongful act of another, the insurer is subrogated 
to the rights of the insured, and may, in the name of the as- 
sured, for his use, prosecute a suit against the wrongdoer, and 
reimburse himself: Association vs. Armstrong, supra; Hart 
vs. Railroad Corp., 13 Metc. (Mass.), 99; Hall vs. Railroad Co., 
13 Wall., 367; Railroad Co. vs. Jurey, 111 U. 8., 584; Phoenix 
Ins. Co. vs. Erie & W. Transp. Co., 117 U. S., 312; Railroad Co. 
vs. Glenny, 175 Il, 238. So that under this rule the appellee 
would be entitled to recover without relying upon the provi- 
sions of the contract between the parties. In this case, how- 
ever, appellant expressly contracted ‘and agreed to assign to 
appellee all his right of action against the wrongdoer causing 
the loss; and in the case of The Potomac (105 U. S., 630), where 
the owners of the Lee had filed a libel against the Phoenix for 
loss due to her fault, a release by the insurers to the extent of 
their proportionate share was held a good defense as against 
the libelant pro tanto. In the policy in question was the fur- 
ther provision :— 

The expenses of recovery (if any) paid or incurred by the 
said company shall be a lien upon, and shall be recoverable 
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against, the said vessel, tackle, apparel, and other furniture, 

or any part thereof, or against the insured, at the option of 

the insurer. 

Under this clause of the contract, there can be little ques- 
tion that if appellee had prosecuted a suit, and recovered less 
than its costs, expenses, and a sum sufficient to indemnify it- 
self for the amount of loss paid, appellant would have been 
liable for the deficit, to the extent, at least, of costs and ex- 
penses. Such being its contract, we are unable to understand 
upon what principle of law or equity appellant can now insist, 
after being allowed to deduct all the expenses, which were 
enormous, from the amount collected, and only asked to ac- 
count for the proportionate share of the net amount left, that 
it is inequitable or unfair that appellee should be accorded 
this remedy. 

Appellant says, however, that with all the amounts that he 
did collect he is still a loser of more than $2,000, and that, 
therefore, appellee should not be allowed any part of the 
amount collected from the Marion. Appellant seems to over- 
look another one of his agreements, in which it is stipulated 
that “in the event that the insurers pay any loss or damage 
under this policy, caused by the negligence, carelessness, or 
misconduct of a third party, the valuation of the vessel ex- 
pressed in this policy shall be considered the value in adjust- 
ing the respective claims of the insurers and insured in any 
moneys paid by or recovered from such third party.” His tetal 
net loss on the hull was $24,636.69. On this he received from 
the insurance companies $22,173.03, and adding to it the 10 per 
cent which he carried at his own risk ($2,463.66), and adding to 
this the $5,020.66 that he received from the Marion, ‘and he has 
for his loss $29,657.35; or, deducting the portion that he car- 
ried at his own risk, and he would still have $27,193.69, or $2,- 
557 more than he lost, without any risk on his own part. Ap- 
pellee only seeks to recover, and has only recovered, from this 
surplus fund arising from the Marion, ‘a share in proportion to 
what it paid bore to the whole insurance on the hull, and un- 
der the terms of the contract and the law applicable to such 
insurance, we regard the judgment as a correct legal conclu- 
sion. The propositions of law were properly refused. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


ZETNA LIFE INS. CO or Hartrorp 
v8. 


HARTLEY.* 


Where insured became violently ill prior to the maturity of a premium, 
and was incapable of transacting business from that time until his 
death, less than thirty days thereafter, evidence of his condition 
during that time was admissible to show that by failing to pay the 
premium when due he did not intend to suffer the policy to lapse, 
especially in view of the fact that it was the custom of the company 
to grant indulgence from thirty to sixty days where a member was 
unable to pay his premium promptly. 

Where the agent who solicited the insurance and delivered the policy 
represented to insured that a prompt payment of premiums was not 
necessary to keep the policy alive, and that an indulgence of from 
thirty to sixty days would be granted, the company was bound there- 
by; and, insured having died fifteen days after the maturity of a 
premium, which was tendered after his death, the court properly in- 
structed the jury in an action on the policy that if insured believed, 
and had reasonable ground to believe, from the representations made 
by the agent, that the premium would be accepted within a reason- 
able time after it was due, and if they believed that insured would 
have paid the premium within a reasonable time had he lived, they 
should find for plaintiff. 

The company, in declaring a dividend out of the surplus earnings of poli- 
cies then in force, had no right to limit it to such policies as might 
be continued in force by the payment of the next premium due 
thereon, though the policy provided that “the amount” of surplus 
as determined by the board of directors should be conclusive. 

The company having elected to credit the dividend on the premium, as 
shown by a letter written to insured after the premium was due, the 
policy continued in force for the length of time for which the divi- 
dend paid the premium. 


Appeal from Circuit Court, Marion County. 


Rost. W. Owens, for Appellant. 
Joun McCuorp, for Appellee. 
O’Reag, J. 

On March 10, 1898, appellant issued to Melbourn W. Hart- 
ley, husband of appellee, its policy of insurance upon his life. 
The policy contract was what is termed “a participating, lim- 
ited, fifteen-year endowment policy.” It provided for the pay- 
ment by the insured of an annual premium of $128.40 for the 
term of ten years. It provided, among other things, that 
when the premiums had been paid as they became due for two 
“@ Decision eondered, March 18, 1902. From Southwestern Reporter. SS 
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years or more, and default thereafter occurred in the payment 
of any premium, a paid-up nonparticipating stock policy would 
be issued in accordance with the printed table contained in the 
policy, provided the policy was surrendered and returned to the 
company, and application made for said paid-up policy within 
twelve months from the time of the first default in the pay- 
ment of premium; otherwise the policy was to become void, 
except that after the payment of two entire premiums the 
legal reserve at the end of the last completed policy year, calcu- 
lated according to the Actuaries’ Table of Mortality, and 4 per 
cent interest, should not be forfeited to said company, but the 
same should be due and payable in ninety days after satisfac- 
tory proof of the death of the said insured, etc. It also con- 
tained this provision (section 9):— 

As long as this policy shall continue in force for the full 
amount hereof, it shall be entitled to share in the surplus 
earnings of the participating department of said company; 
and the amount of surplus payable under this policy, as de- 
termined by the directors of said company, shall be conclu- 
sive, and the same shall be accepted by the insured, and by 
every person interested in this policy. 

The premiums were due on the 10th day of March each year. 
The insured paid two full annual premiums on the policy. On 
the 7th day of March, after he had made provision for the pay- 
ment of the premium maturing on the 10th by supplying him- 
self with sufficient funds for that purpose, and which he had 
set apart, it seems, by his determination to pay the premium 
when due, he was taken suddenly and violently ill, incapacitat- 
ing him from attending to business. It seems that he was 
probably unconscious for most of the time, if not all of it, after 
the illness began. He died on the 25th day of March. The 
premium due on the 10th not having been paid, a short while 
thereafter, and within sixty days, the widow, who was the 
beneficiary of the policy, tendered the amount of the premium, 
which was refused by the company. They denied all liability 
under the policy, except they admit that under the third clause 
they were liable to the beneficiary in the sum of $241, being 
the amount of the legal reserve at the end of the year 1900 ac- 
cording to the Actuaries’ Table of Mortality and 4 per cent in- 
terest. Appellee brought this suit to recover $1,500, the sum 
insured, whereupon appellant tendered the $241 in full satis- 
faction of its liability. The verdict was against the company 
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for the total amount. On the 19th day of March—which, it 
will be observed, was between the date when the premium was 
due and of the death of the insured—appellant’s general agent 
at Louisville, Ky., wrote the insured as follows :— 


Your policy No. 261,048, due March 10th, remains unpaid. 
We think this must be an oversight on your part, and write 
to say that you can revive this policy by signing the inclosed 
health certificate and remitting the amount of cash due. 
You will observe that your premium has already been re- 
duced from $128.40 to $122.75. Please let us hear from you, 
and oblige. Yours, truly, John C. Davidson, General Agent. 


This letter was received by the insured, but while he was in 
an unconscious state. In the course of the trial, evidence was 
admitted to show the mental condition and physical disability 
of the insured to know or to act upon his rights with reference 
to this policy during the time from the 7th of March to the 
25th. It is stated that this evidence was introduced for the 
purpose of excusing the prompt payment of the premiums as 
they matured. Such, however, could not have ‘been the pur- 
pose of the trial court, for in its instructions to the jury it does 
not ascribe to this evidence any such virtue. We are of opin- 
ion that it was properly admissible, not as a legal excuse for 
the nonpayment of premiums promptly as they matured, but 
as evidence of the fact that the insured had not elected to suf- 
fer his policy to lapse. It was also to rebut any inference to 
that effect that might be drawn from the fact of his not pay- 
ing the premiums promptly when due. The evidence was also 
admissible in view of the course of business of this company, 
as set out in the evidence in this case, to allow its members an 
indulgence from thirty to sixty days after premiums matured 
within which to make payments upon them, indulgence being 
granted upon such conditions as the present inability of the 
insured to promptly meet his premium; all of which is pleaded 
and relied upon. Evidence was also admitted that during the 
negotiations with the insured by appellant’s agent resulting 
in the contract sued on the agent frequently represented to the 
insured that, if he could not meet his premiums promptly when 
due, the company would grant, and that it always granted, 
from thirty to sixty days of grace; that this would be one of 
the privileges, and was one of the reasons affording a special 
inducement to insure in that company. Appellant strenuously 
objects to this testimony upon the ground that it tended to 
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vary the written terms of the contract. If it had, or reason- 
ably could have had, such an influence in the case, it would un- 
questionably, in our opinion, have been irrelevant. But such 
was not the purpose of the evidence. The allegation in the 
petition was, and the evident effort of the beneficiary in the 
suit was, to show that this company had a custom or course of 
dealing with its customers by which it habitually granted 
from thirty to sixty days of grace in payment of premiums, 
with the same effect as if paid when due; that this custom was 
known to the insured, and that he relied and acted upon it in 
his dealings with the company, and that the beneficiary did 
also. It was furthermore shown that after the issual of this 
policy the agent of the company having charge of the business 
of soliciting policies for it, and the one who actually procured 
the contract in this case, assured the insured that the com- 
pany would give him grace of thirty to sixty days within which 
to pay the premium if he was unable to meet it when due. It 
appears, too, that in fact such was the policy of the company; 
but there was the further provision that, if the extension was 
desired without a health certificate, the insured must execute 
his note for the amount of the :premium on or before the day 
the premium was due; or, if he allowed the premium to run 
overdue, then he must tender with the note or the payment of 
the premium a certificate of his good health. These condi- 
tions, however, do not appear to have been brought to the at- 
tention of the insured. The agent of appellant company evi- 
dently undertook ‘to state the company’s custom or course of 
business with its customers to the insured for his guidance in 
making payment of premiums, and it would appear that the 
making of this statement was within his apparent powers as 
agent, if not his real ones. He neglected merely to state one 
of the conditions of the provision. It seems to be well settled 
—or ought to be—that the agent of an insurance company who 
solicits insurance, takes the application, receives the premium, 
and delivers the policy may, by his conduct and acts, bind his 
company by way of waiver of a forfeiture: Insurance Co. vs. 
Spiers, 87 Ky., 297, 8 S. W., 453; Insurance Co. vs. Wilkinson, 
13 Wall., 222, 20 L. Ed., 617. The courts are eager to seize 
upon any reasonable excuse to avoid an enforcement of such 
harsh provisions of insurance policies as provide for their for- 
feiture. Therefore when the agent of the insurer,—the one 
ostensibly having charge of its business in the locality where 
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the insured lives—by his conduct and course of dealing on be- 
half of his principal, induces one of the insurer’s customers to 
believe that a strict compliance with the terms of his contract 
as to time or place of payment will not be required to be com- 
plied with, it will amount to a waiver of that provision of the 
policy: Society vs. McGregor, 7 Ky. Law Rep., 750; Mudd vs. 
Insurance Co. (Ky.), 56 S. W., 977. These facts, in our opinion, 
justified the instruction given to the jury that if they believed 
from the evidence that the defendant, by its agent or agents, 
acting within the apparent scope of his or their authority in 
the conduct of defendant's business, and by its acts or declara- 
tions to or with the insured, or by its dealings or conduct with 
the insured, induced the insured, a reasonable and prudent 
man, to believe, and he did believe, that a strict compliance 
with the terms of the policy would be waived, and that the pre- 
miums due on the policy March 10, 1900, would be accepted by 
the company within a reasonable time ‘thereafter, and the 
policy kept in force, and that the insured would have paid the 
premium within a reasonable time after due, and the same was 
thereafter offered or tendered to the defendant by plaintiff, 
they should find for her the full amount of the policy, less the 
premium tendered. 

From the letter written by the company’s general agent to 
the insured on the 19th day of March it will be observed that 
the company had reduced the premium from $128.40 to $122.75. 

This difference of $5.65 is shown by the proof to have been 
the amount of the surplus earnings accrued on the policy be- 
fore the 10th day of March, 1900, and which had been declared 
by the board of directors to be this policy’s proportion of such 
earnings. The proof discloses that the board of directors of 
the company met on the 17th day of February, and declared a 
dividend out of the surplus earnings of policies then in full 
force, and apportioned this surplus in dividends among the 
policies then in force and contributing thereto. This policy 
was then in full force, having been paid up on the 10th of the 
succeeding month. The company seeks to avoid the effect of 
this dividend, and the fact of it, too, so far as this policy is con- 
cerned, by a proviso in the resolution declaring the dividend 
that it should go only to those policies that were continued in 
force thereafter. We are of opinion that the board of direct- 
ors had not authority to impose any such condition upon their 
action in declaring the dividend. It is true section 9 of the 
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policy provides “that the amount of surplus payable under 
this policy as determined by the board of directors of said com- 
pany shall be conclusive, and the same shall be accepted by 
the insured, and by every person'interested in this policy.” 
This, however, has reference only to the amount of surplus 
payable under this policy, not to the fact that surplus is due 
under it, nor as to any condition other than is imposed in the 
face of the policy upon ‘which the surplus should be distrib- 
uted. The only condition named in the policy is that the policy 
should be in full force for the full amount thereof. The in- 
surer could not add the condition that the insured should 
renew his policy by paying the next instalment to become due 
before it would allow him to participate in the surplus already 
earned by the class to which his policy belonged; nor could it 
have imposed a condition that this surplus would not be al- 
lowed unless the insured paid all the premiums that might ac- 
crue under the policy and the insured outlived the tontine 
period. Therefore we conclude the insurance company owed 
the insured on the 10th. day of March the sum of $5.65. This 
sum the insurer could have paid direct to the insured; or, if it 
chose to do so, it might credit it upon his premium that day 
due. It ‘had elected to credit it upon the premium, and while, 
undoubtedly, it could not ‘have been compelled to have ac- 
cepted less than the full annual premium in order to continue 
the policy in force, and while it could not have been compelled 
to have applied this dividend upon the premium, yet, having 
elected to do so, and having actually done so, as is shown by 
‘its letter to the assured dated the 19th day of March, we con- 
clude that it could not, during the time that that sum paid the 
premium on the policy, declare it to be forfeited for nonpay- 
ment of premium. Five dollars and sixty-five cents overpaid 
by a few cents the premium upon this policy from the 10th of 
March to the 25th. We conclude that the insured was not in 
default at the time of his death: May, Ins., 345a. 

Convinced that there are no errors prejudicial to appellant, 
the judgment must be affirmed, with damages. 
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A company was insured by another against loss through an employee 
who was engaged as an assistant superintendent in connection with 
its Wilmington agency. Afterwards a new contract was made with 
him as district agent, extending his field of operations and supersed- 
ing the first contract. 


Held, That the extension of his field and business released the insurer. 


Where there was no evidence that the extension of his field was known 
at the time, a letter alleged to waive all questions except that of em- 
bezzlement on the part of the insurer was not admissible. 


Appeal from Superior Court, Wake County; Robinson, J. 


A. J. Fiery and Armisreap Jonss, for Appellant. 
Warson & Gatuine, for Appellee. 
Monreomery, J. 

The defendant in January, 1899, by a written agreement, 
bound itself to make good and reimburse to the plaintiff, to 
the extent of $300, all and any pecuniary loss that might be 
sustained by the plaintiff of moneys or other personal property 
belonging to the plaintiff, in the possession of J. R. Caudle, 
directly occasioned by larceny or embezzlement on the part of 
Caudle in connection with the duties of the position which he 
held under the plaintiff. Caudle had ‘been in December, 1898, 
appointed by the plaintiff an “assistant superintendent of its 
thrift department in connection with its Wilmington agency.” 
His duties in that capacity were to procure agents to work un- 
der him, to instruct the agents in the details of the thrift busi- 
ness, and to work with them in securing applications for as- 
surance in the plaintiff company. He was also to inspect, 
canvass, and collect, as directed by the company. A state- 
ment in writing before the execution of the indemnity bond by 
the defendant had ‘been made by the plaintiff to the defendant, 
in which was set forth the duties of Caudle, and that state- 
ment was the basis on which the bond was executed. In the 
following April the plaintiff made another contract with Cau- 
“SDecision rendered, March 25.102... 
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dle, and afterwards Caudle became short in his accounts with 
the plaintiff. This action was brought to recover of the de- 
fendant the amount of the deficiency. The defendant, in its 
answer, denies its liability, and especially does so on the 
ground that the contract made by the plaintiff with Caudle in 
April was, in its express terms, different from the contract of 
December, upon the basis of which the indemnity bond was ex- 
ecuted, and was, in express terms, a cancellation and revoca- 
tion of the December contract. His honor instructed the jury 
that they need pay no attention to the alleged discrepancy be- 
tween the two contracts between the plaintiff and Caudle, nor 
to the alleged increased responsibilities and duties of Caudle 
under the April contract, and that, as a matter of law, the con- 
tract of April did not affect the defendant’s liability. The cor- 
rectness of that charge depends upon whether there was a sub- 
stantial increase of Caudle’s responsibilities and duties under 
the April contract, or whether the contract of April expressly 
revoked and canceled the contract of December. Upon an ex- 
amination of the April contract, it is seen that the name of the 
position which Caudle held under the December contract was 
changed. Under the former he was called “assistant super- 
intendent of its thrift department in connection with its Wil- 
mington agency,” while under the latter he was designated 
“district manager,” “agent,” and his field of operations em- 
braced six counties including New Hanover. In the April con- 
tract there is a provision in these words :— 

This appointment will take effect on May 1, 1899, and will 


on that day supersede and annul all agreements previously 
made between the company and the said agent, 


And a further provision that the agent, Caudle, should 


Keep deposited with the company a bond in its favor, exe- 
cuted by himself and two sureties satisfactory to the com- 
pany, for such sum as it may consider necessary for the 
faithful performance of this agreement, and all duties per- 
taining to said agency. 

The contract of December did not require a bond from Cau- 
dle with two sureties, and the one executed under it had only 
one,—the defendant. We think that the contract of April in- 
creased the business and ‘the territory in which Caudle oper- 
ated, and his responsibilities and duties as well, and that its 
legal effect was to absolve the defendant from liability on its 
bond. Besides, the contract of April expressly superseded 
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and annulled all agreements previously made between the 
plaintiff and Caudle. 

And there is another error which will entitle the defendant 
to a new trial: His honor instructed the jury that “‘the cor- 
respondence between the plaintiff and defendant shows that 
defendant waived all matters except the question of embezzle- 
ment;” that is, that the defendant waived any difference be- 
tween its liability under the two contracts. There was no evi- 
dence tending to show that the defendant ever had notice of 
the execution of the April contract until the complaint was 
filed,—six months afterwards. On the trial it is true that 
Johnson, the plaintiff’s agent, said he gave notice in Raleigh to 
Moye, the defendant’s agent, of the execution of the April con- 
tract, but Moye denied it emphatically. His honor told the 
jury that they need not consider that matter at all; that the 
April contract did not affect the defendant’s liability one way 
or the other. So, there being no evidence that the defendant 
had notice of the April contract, the correspondence between 
the plaintiff and the defendant must have been in reference to 
the December contract, for upon that the indemnity bond was 
executed. New trial. 

Dovatas, J. (dissenting). 

I have not had the opportunity since receiving the opinion of 
the court to examine the record in this case. Hence, I am not 
prepared to say that there was ‘such a change in the duties and 
responsibilities of the agent as to invalidate the bond. This 
court has said in Bank of Tarboro vs. Fidelity & Deposit Co. 
(128 N. C., 366, 371): “The object of an indemnifying bond is 
to indemnify; and if it fails to do this, either directly or indi- 
rectly, it fails to accomplish its primary purpose, and becomes 
worse than useless. It is worthless as an actual security, and 
misleading as a pretended one.” Iam therefore unwilling to 
permit a guaranty company to avoid the responsibility for 
which it has received a substantial consideration upon an im- 
material variation. The mere change of title of an agent 
does not of itself change the nature of ‘his duties, and a new 
contract affecting the nature of his compensation does not 
necessarily affect his responsibility. It is the faithful per- 
formance of his duties as agent that is intended to be secured 
by the bond, and not the guaranty of any particular contract. 

There is another ground upon which I must dissent. The 
court says: “There was no evidence tending to show that the 
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defendant ever had notice of the execution of the April con- 
tract until the cqmplaint was filed,—six months afterwards. 
On the trial it is true that Johnson, the plaintiff’s agent, said 
he gave notice in Raleigh to Moye, the defendant’s agent, of 
the execution of the April contract, but Moye denied it em- 
phatically.” Taken in its literal sense, this means either that 
Moye should be believed in preference to Johnson, which was a 
matter exclusively for the jury, or that notice to the agent was 
not notice to the company, which would be erroneous as a 
proposition of law. If the court intends to say that this evi- 
dence was impliedly taken from the jury by the instruction of 
his honor that they should not consider the April contract, 
that might raise a different question, which is perhaps identi- 
cal with the one discussed in the first part of the opinion. 


SUPREME COURT OF NEBRASKA. 


ROYAL NEIGHBORS OF AMERICA 
v8. 


WALLACE.* 


Where to hold that certain statements made in an application for insur- 
ance are warranties would defeat the obvious purpose of the parties 
to the contract, they will be held to be mere representations, even 
though it is stipulated in the policy that they are warranties. The 
intention of the parties is to be gathered from the entire contract, 
and not from any one clause contained therein. 


Where representations are of such a character that their materiality is a 
matter of common knowledge, upon which reasonable minds could 
not differ, it is error to submit the question of their materiality to 
the jury. 


Commissioners’ opinion. Department No. 3. Error to Dis- 
trict Court, Dodge County. 


J. G. Jounson, C. C. McNisu, and J. F. Hess, for Plaintiff in Error. 
Dorxzat, Coox & Coox, for Defendant in Error. 


Apert, C. 
On the 10th day of September, 1897, the Royal Neighbors of 
America, a fraternal association, issued a benefit certificate to 
Ada Wallace, in which Francis H. Wallace was named as the 
beneficiary. On the 13th day of March, 1898, and while said 


* Decision rendered, March 19, 1902. Syllabus by the Court. 
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certificate was in full force, unless void for the reasons here- 
inafter mentioned, the assured died. In due time, the bene- 
ficiary demanded payment of the amount named in the certifi- 
cate, which was refused. Thereupon he commenced this 
action against said association to recover the amount due on 
the certificate. There was a trial to a jury, which resulted in 
a verdict for the plaintiff, and from a judgment rendered there- 
on the defendant prosecutes error to this court. 

The certificate contains, among other things, the following 
provisions :— 

That the application and medical examination, which is 
made a part thereof, of said Ada Wallace for membership in 
the ‘beneficiary department of this order, and which is on file 
in the office of the beneficiary recorder, and is hereby re- 
ferred to and made a part of this contract for benefit, is true 
in all respects, and that the literal truth of such application, 
and each and every part thereof, shall be held to be a strict 
warranty, and to form the only basis of the liability of this 
order to such member, and to the beneficiary or beneficiaries, 
the same as if fully set forth in this benefit certificate. 
That, should said application, and each and every part 
thereof, not be literally true, then this benefit certificate 
shall, as to the member, the beneficiary or beneficiaries, be 
absolutely null and void. 


At the close of her application, the assured signed a state- 
ment which, so far as is material at present, is as follows:— 
I have verified each of the foregoing answers and state- 
ments, * * * and declare and warrant that they are 
full, complete, and literally true. * * * 


One question propounded to the assured in the application 
was :— 
Have you in the last seven years consulted any physician 


in regard to personal ailment? If so, give date, disease, 
and physician’s name and address. 


The assured answered, “Yes, Doctor Deveres, at Fre- 
mont.” The evidence shows that she had ‘consulted at least 
one other physician during the specified period. The defend- 
ant insists that, such being the case, her answer was not “’ full 
and complete,” within the meaning of the clause just quoted. 
We think otherwise. The question is not whether she had 
consulted any physicians, and, if so, to give their names and 
addresses, ‘but whether she had consulted any physician, and, 
if so, to give physician’s name and address. The assured 
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might well infer from the question that the association wanted 
to know the name of some physician she had consulted during 
that period, and that one such name would serve its purpose. 
The answer was full, complete, and, as appears from the evi- 
dence, literally true. The trial court committed no error in so 
instructing the jury. In addition to the foregoing, among the 
questions and answers contained in the application and medi- 
cal examination are the following :— 

Q. Are you of sound body and mind, in good health, and 
free from disease? Ans. Yes. Q. Have you ever had any 
serious illness, local disease, or personal injury? Ans. No 
Q. Have you ever had any disease of the lungs? Ans. No. 
Q. Have you ever had any hemorrhages? Ans. No. Q. 
Have you ever had any consumption? Ans. No. 


It is charged in the answer that the foregoing answers given 
by the assured were knowingly and willfully false, that they 
were material to the risk, and were relied upon by the defend- 
ant. It is first insisted by the defendant that the trial court 
erred in holding that such answers were mere representations, 
and not warranties. It is fair to presume that the association 
dealt with the assured in good faith, and that its acceptance 


of her premium, receiving her into the order, and issuance to 
her of the certificate in question was more than an idle cere- 
mony, and that it intended thereby to bind itself by a valid 
contract of insurance. There are upwards of a hundred ques- 
tions in the application and medical examination. Many of 
them are of such a character that no person, however honest 
his intentions, could answer them with any degree of assur- 
ance that each of his answers was literally true. To hold that 
such questions and answers amount to warranties would be to 
impute bad faith to the association in pretending to enter into 
a contract of insurance with the assured which could become 
binding upon it by the merest chance. This court has held 
that such answers are not warranties, but mere representa- 
tions: Kettenbach vs. Association, 49 Neb., 842. We are 
thoroughly satisfied with the conclusion reached in that case. 
Such being the rule, the complaint under consideration, as well 
as those based on the action of the trial court in submitting to 
the jury the question of the good faith of the assured in giving 
her answers, falls to the ground. 

The question of the materiality of the answers, above set 


out, was submitted to the jury by the trial court, as a question 
VOL, XXXI.—29. 
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of fact. In our opinion, this was error. There is evidence at 
least tending to show that the assured had consumption at the 
time the application was made, and that she died of such dis- 
ease. Her answers to the questions under consideration were 
submitted to the medical examiner, and formed a part of the 
information upon which he acted in making a favorable report 
to the association of her application. The court will take ju- 
dicial notice of the fact that in forming an opinion as to the 
physical health and condition of a person a physician is com- 
pelled to rely, to some extent at least, on the statements of the 
person under examination, and that the value of such opinion 
depends largely on the truthfulness of such statements. The 
answers of the assured, and the opinion of the medical exam. 
iner, were placed before the association, to enable it to decide 
whether to accept or reject the application. That the risk as- 
sumed by ‘an acceptance of the application would depend 
largely on the facts sought to be elicited by the questions un- 
der consideration is a matter of common knowledge. That the 
nature of the answers of the assured, and of the report of the 
medical examiner based in part thereon, served as an induce- 
ment for the acceptance of the risk, is too clear to admit of 
doubt. Such being the case, the materiality of such answers 
is a question upon which reasonable minds could not differ, 
and its submission to the jury was error: March vs. Insurance 
Co. (Pa.), 40 Atl., 1100. We are aware of cases which appar- 
ently hold a contrary doctrine; but, in such cases, so far as 
our investigation has led us, the representations were not of 
such a character as those with which we have to deal in this 
case. They were such that their materiality could be deter- 
mined only in the light of the evidence. In such cases, the ma- 
teriality is obviously a question for the jury. The record 
before us presents no such case. 

It is recommended that the judgment of the District Court 
be reversed, and the cause remanded for further proceedings 
according to law. ; 

Ames and Duffie, CC., concur. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is reversed, and the cause remanded 
for further proceedings according to law. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MESSER ET AL. 
v8. 


ANCIENT ORDER OF UNITED 
WORKMEN ET AL,* 


A bill in equity which seeks to enjoin action by a benevolent association 
under recent legislation, as illegal, and fails to set out whether by- 
laws had not been enacted under such legislation as might have 
legalized the action, is bad on demurrer. 


A benevolent association empowered to change its by-laws from time to 
time, and whose certificates are conditions on compliance with the 
by-laws, and do not prescribe the rates of assessment, was organized 
under by-laws which, it was alleged, gave no power to change the 
plan of assessments from a uniform rate to rates graded by age. But 
subsequent legislation specifically authorized such associations to 
prescribe the method of assessing for benefits. 


Held, That by-laws passed under such subsequent legislation, authorizing 
graded assessments did not violate the contractual rights of certifi- 
cate holders originally assessed under a uniform rate. It was merely 
a change in the forms and methods which preserved the substance of 
the general plan. 


Held, That under subsequent legislation authorizing such associations to 
make payment to a supreme lodge for contributing to death losses in 
lodges of other States, a valid by-law may be adopted for that pur- 
pose where the association is in close affiliation with a lodge, al- 
though the latter is a foreign corporation. 


G. W. Anperson, for Piaintiffs. 
A. E. Putissury and J. H. Boruzr, for Defendants. 


Know ton, J. 

This is a bill in equity brought by members of the defendant 
corporation, a fraternal beneficiary association, to enjoin the 
corporation from collecting assessments from its members at 
different rates, according to the age of the members, for the 
purpose of paying death benefits, ‘and also to enjoin the trus- 
tees of the corporation from paying moneys to the supreme 
lodge for use in paying death benefits of members of lodges in 
other States, belonging to the same order. It comes to this 
court by reservation on the bill and demurrer. The contention 
of the plaintiffs is that upon the averments of the bill the cor- 
poration has no legal right to collect assessments at any other 
than a fixed rate, the same for all members of the order, with- 
out reference to their age, and that the trustees have no right 


* Decision rendered, Jan. 3. 1902. : 
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to make payments to the supreme lodge for the benefit of 
members of aftiliated lodges in other States. The plaintitts’ 
bill contains this averment :— 

The corporation adopted constitutions and general laws 
and by-laws, a copy of which, as issued under date of 1892, is 
hereto annexed, and marked “A.” 

Assuming that at the time these general laws were adopted 
the corporation had no statutory authority to make classified 
assessments in the manner now objected to, or to pay over 
moneys to the.supreme lodge, it appears that statutes have 
since been passed; namely, St. 1899 (c. 442, § 15), and St. 1901 
(c. 422, §§ 5, 11, 15) which give authority to such corporations 
to do both of these things. Under each of these statutes the 
question, of course, remains whether, in the relations of former 
members to the corporation, there is anything to preclude the 
corporation, as against them, from availing itself of the larger 
privileges of the new legislation. To take action for this pur- 
pose, it would be necessary for the corporation to amend the 
general laws or by-laws set out in the bill. 

A preliminary question is whether the plaintiffs have set out 
in the bill that the laws and by-laws now in force do not pur- 
port to authorize the proceedings sought to be enjoined. They 
certainly have not said so in terms. They have only set out 
laws and by-laws which were in force in 1892. As to whether 
these laws and by-laws are now in force, they say nothing. In 
the particulars which are material in this case these laws and 
by-laws conform to the statutes then in force. As statutes 
have since been passed enlarging the right to make by-laws, it 
is not improbable that the corporation has acted under them, 
and has amended its by-laws. To maintain this bill it is in- 
cumbent on the plaintiffs to show that the corporation is now 
without legal authority for its action. We do not think that 
an averment that the by-laws in existence nine years ago did 
not permit such action is equivalent to an averment that the 
present by-laws leave it unauthorized. The averments in the 
sixth and seventh paragraphs of the bill that the corporation 
had and has no right to do these things, and that it is acting 
beyond its corporate powers, are statements of conclusions of 
law, and they go for nothing unless the conclusions follow 
from the facts stated: Lynch vs. Forbes, 161 Mass., 302, 310; 
Nye vs. Storer, 168 Mass., 58. On this preliminary question of 
pleading the parties are in dispute, but they have anticipated 
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a possible decision on this point in favor of the defendant, and 
accordingly both of them have argued the possible effect of 
new by-laws. We are of opinion that the bill does not nega- 
tive the existence of by-laws under the recent statutes, and 
that the case must be considered on the assumption that the 
corporation may have adopted them. 

The plaintiffs contend that their certificates of membership 
constitute a contract that cannot be affected by the recent 
legislation, or by changes in by-laws whereby they are to pay 
classified rates for death benefits. But these certificates are 
silent in regard to the rates to be paid. They give members 
all the rights and privileges of membership, with a right to 
participate in the beneficiary fund to the amount of $2,000, to 
be paid at death. This is on condition that the member com- 
plies “ with all the laws, rules, and requirements” of the order. 
The plaintiffs contend that Pub. St., c. 115, § 8, which author- 
izes such a corporation to “provide in its by-laws for the pay- 
ment by each member of a fixed sum,” etc., and the subsequent 
statutes prior to St. 1898, c. 474, which contains similar lan- 
guage, look to a kind of insurance upon the level assessment 
plan, in which the assessments to ‘be paid by members are all 
alike, without reference to their age. They also rely upon the 
provision for the payment of a fixed rate in the general laws 
originally adopted by the corporation. If we assume, without 
deciding, that this contention is correct, this mode of making 
assessments for the future is simply a detail in the manage- 
ment of the business of the order, which the lodge might at 
any time permit to be changed. The certificate holders are 
members of a fraternal ‘beneficiary association, which may, 
from time to time, amend its by-laws and change its method of 
doing business as the members determine for the common 
good. By the express terms of the certificates, the members 
are to be bound by changes in the by-laws that may be made 
from time to time. The Legislature might change the statutes 
affecting such companies, and the companies might in like 
manner change the by-laws under this power expressly re- 
served. The case is fully covered by the decisions in Pain vs. 
Societe, 172 Mass., 319; and Fullenwider vs. Royal League, 180 
Ill., 621. This change in the by-laws is not void, as an abuse 
of the power to make changes, on the ground that it is caleu- 
lated to defeat the purpose of the organization and destroy the 
rights of the members. It may be conceded that some amend- 





454 Supreme Judicial Court of Massachusetts. [May, 


ments might be so foreign to the general scheme and purpose 
of the organization, and so contradictory to its fundamental 
law and the contracts made under it, as not to be within the 
power of amendment referred to. But this is not true of an 
amendment which merely changes forms and methods, while 
the substance of the general plan and purpose of the organiza- 
tion is preserved. We are of opinion, therefore, that the clas- 
sified assessments referred to in the bill are not shown to be 
unauthorized or illegal. 

Similar considerations apply to the payment of money to the 
supreme lodge. It may be that such a payment prior to the 
enactment of St. 1899, c. 442, § 15, would have been ultra vires, 
and might have been restrained by injunction: Pub. St., 
c. 115, §§ 8,9; Lamphere vs. Grand Lodge, 47 Mich., 429. But 
by the enactment of the statute just referred to such pay- 
ments were expressly authorized. So far as appears, the cor- 
poration may have adopted by-laws under this statute. In- 
deed, it appears from a copy of the constitution and laws 
annexed ‘to the bill that such payments were contemplated at 
the time of the organization. The general laws show that this 
corporation is in close affiliation with the supreme lodge, 
which is a foreign corporation, and that the laws and regula- 
tions adopted by the supreme lodge, applicable to the grand 
lodge, are of binding force upon it, and upon the subordinate 
lodges under its jurisdiction. General law 18 (published in 
1892) expressly provides for such payments to the supreme 
lodge as are now objected to. Under these circumstances, for 
reasons already stated, the enactment of a statute removing 
the objection that payments would be ultra vires and action 
under this statute are not a violation of the plaintiffs’ rights. 

Demurrer sustained. . 
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SUPREME COURT OF MICHIGAN. 


ALBRECHT ET AL. 


vs. 


PEOPLE’S LIFE AND ANNUITY ASS’N.* 


A 


H 


ir 
a 


member in an association insuring against disability was, according to 
its by-laws, suspended from benefits in case his dues remained un- 
paid within the month in which they became due. 


eld, That his membership was not suspended by failure to pay his dues 
while totally disabled when in good standing where the company 
was indebted to him for benefits, nor by failure to pay dues which 
were not more than a month overdue at the time of disability. 


irror to Circuit Court, Wayne County. 


Hayes & Lawson (B. T. Jones, of counse!), for Appellant. 
Parmer & Patmer, for Appellees. 

Hooker, C. J. 
On July 26th, one Albrecht received a serious injury, caus- 
ig total disability, both legs being broken. He was taken to 
hospital, where he died on the 13th day of August following. 


At the time of receiving his injury he was a member in good 
standing of the defendant corporation, a mutual life associa- 
tion. His certificate or policy provided that :— 


In consideration of the premises, and of the further pay- 
ment to this association of each and all future monthly as- 
sessments as provided in the constitution and laws, the 
People’s Life & Annuity Association agrees and promises to 
pay Ella and Walter Albrecht, related to said member as 
children, the sum of $25 per month, until the full amount of 
$2,160 has been paid, less any and all amounts that may 
have been paid to said member during his life, at which time 
this certificate shall and will become null and void. * * * 
In case the said William F. Albrecht shall become totally 
disabled as a result of sickness, accident, or old age, the Peo- 
ple’s Life & Annuity Association agrees and promises to pay 
said member the sum of $25 per month during such disa- 
bility, until the entire amount named in this certificate has 
been paid out, when the same shall and will become null and 
void. In case of failure to pay any monthly assessment on or 
before the last working day of each month, this certificate 
shall, ten days after such failure to pay, lapse, and become 
null and void. 





* Decision rendered, Feb. 11, 1/02. 
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The laws of the association provide :-— 


Section 1. Each and every member shall be required to 
pay one assessment per month, as follows: First-rate mem- 
bers, $1. Second-rate members, $2. * * * A member 
failing to make such payment within the month in which it 
is due, shall stand suspended from all benefits of the associa- 
tion. 

Sec. 2. A member so suspended may at any time within 
ten days from the date of such suspension reinstate himself 
by making application upon the form prescribed for that 
purpose, certifying that he is in good health, etc., and paying 
the amount charged against him. Such member shall stand 
reinstated without ballot. Any member failing to reinstate 
himself within the prescribed time can only be admitted as a 
new member; and when so admitted shall receive a new cer- 
tificate from the date of readmission, and the original certifi- 
cate must be surrendered to the secretary of the general 
assembly. 

Law 3. Total Disability. Section 1. Any member becom- 
ing totally disabled by reason of sickness, accident, or help- 
less old age, and so declared by three competent physicians, 
one of whom shall, if possible, be the medical director of the 
association, shall be entitled to $25 per month during such 
disability until the entire amount named in the certificate 
has been paid out, when the certificate shall and will become 
null and void. * * * These amounts are payable to the 
beneficiaries at the rate of $25 per month until the entire 
amount named in the certificate less any ‘and all amounts 
that may have been paid to the member during life has been 
paid out. 


After his death, the plaintiff, as guardian for the daughter, 
brought this action. The defendant claimed upon the trial 
that the policy was forfeited, for the reason that the July as- 
sessment was not paid. The court submitted the question 
whether or not the July assessment had been paid, and the jury 
found that it had been. The trial judge felt it his duty to de- 
cline to permit a judgment to rest upon this verdict, which we 
think that he was right in saying was contrary to the evidence 
in the case, and we think that he would have been justified in 
refusing to submit that question to the jury. He thereupon 
directed a verdict in favor of the plaintiff for $140 (the amount 
due when the action was commenced), on the ground that the 
obligation to pay assessments was suspended during the 
period of total disability. The defendant has brought error. 

On July 26th this member was disabled, and became entitled 
to receive $25 a month during his total disability, which con- 
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tinued until his death. These benefits were not paid, yet the 
defendant alleges as a reason why it should not pay them the 
failure of the assured, though totally disabled, to pay his dues 
on or before July 1st. The payment by him personally is 
shown to have been a physical impossibility. Whether or not 
he was in a mental condition to cause it to be done does not 
appear. We can imagine a case where the assured might not 
be able to attend to such an obligation, or cause another to do 
so for him,—as where moribund or unconscious. This con- 
tract should have a reasonable construction, and one which 
recognizes the rule that forfeitures are not favored, and we 
are of the opinion that, if this contract entitled the company 
to demand payment of membership dues or assessments after 
this disability arose, it was not contemplated that a forfeiture 
should be enforced for nonpayment during the period of dis- 
ability, when at the same time there was money in the hands 
of the company belonging to the assured exceeding the amount 
of dues. Such was the view taken of this question in the case 
of Association vs. Hopper (Ind. App.), 53 N. E., 1051. The 
question is discussed at length in that case, and we need not 
repeat what can as well be read there. We think a construc- 
tion such as defendant urges unconscionable, and we think 
this case readily distinguishable from cases where there is a 
clear delinquency, which the assured, though powerless to 
avoid, has contracted against, and where the company has no 
funds belonging to the assured in its hands which it can apply. 


We think there is no merit in the very technical point that 
at the time when the July payment became due the disability 
had not lasted a month. It had lasted so long that the com- 
pany would have been safe in making the application of a suf- 
ficient sum to pay the assessment. If, as the defendant’s 
counsel intimates, it was not aware of the situation because 
no one had demanded payment or application, it has not suf- 
fered thereby. Perhaps there was no one to make demand or 
payment. Had there been, probably the payment would have 
been made, and this defense made impossible. 

We have not now before us the question of what Mr. Al- 
brecht’s status as to membership would have been had he re- 
covered, and have no occasion to pass upon it. We are satis- 
fied that this contract should not be held to contemplate that 
the sick and death benefits of a moribund or ‘helpless person 
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should be forfeited for the nonpayment of current dues, when 
he has a credit with the company sufficiently large to pay 
them. The judgment is affirmed. 

Long, J., did not sit. The other justices concurred. 


SUPREME COURT OF IOWA. 


TUCKER 
v8. 


DAIRY MUT. INS. CO. or LisBon.* 


The company insisted that the policy was, by virtue of certain stipula- 
tions in it, self-renewing, and was renewed, and demanded the re- 
newal] premium, which the insured denied, but took no steps to can- 
cel. On a demand by parties representing the company the insured 
afterwards paid the premium. But the company learning that there 
had been a loss earlier the same day, claimed that there had been a 
cancellation, and remitted the excess received above the amount 
which it was entitled to receive on cancellation. 


Held, That the retention of part of the premium was waiver of right to 
deny the renewal. 


Heid, That the policy was not canceled by the insured’s denial that it was 
renewed. 


Appeal from District Court, Linn County. 


Cuartes W. Kepter, fur Appellant. 
J. C. Lzonarp, C. A. Carpenter, and Gray & Tucker, for Appellee. 


McCuany, J. 

The defendant is a mutual insurance company, and in De- 
cember, 1896, it issued a policy to the plaintiff, covering the 
property described for one year. In December, 1897, there 
was correspondence with reference to a renewal, and in April, 
1898, the defendant was insisting that the policy was still in 
force by virtue of stipulations in the application and premium 
note making them self-renewing until the policy should be can- 
celed. Plaintiff insisted, on the other hand, that the policy 
was not in force, and objected to the demand made on him by 
defendant for payment of premium for another year, but plain- 
tiff at no time took any steps to cancel the policy. In June 
following a lettet was written by some one in behalf of de- 


* Decision rendered, Feb: 11, 1902. _ 
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fendant to a firm of attorneys in Wisconsin, doing business 
near plaintiff’s place of residence, inclosing to them a claim of 
some kind against the plaintiff for premium on renewal of the 
policy for one year, advising them that, although plaintiff 
claimed that the policy was not in force, he evidently had over- 
looked the self-renewing feature of the note and application, 
and directing them to collect the amount of the premium, ad- 
vising them at the same time that plaintiff had the privilege of 
canceling the policy on payment of $22. It is immaterial 
whether the person writing this letter had authority to do so, 
inasmuch as defendant afterward fully recognized the author- 
ity of these attorneys to act for it. Immediately after receipt 
by defendant’s attorneys of this letter, plaintiff’s attorneys 
paid to said attorneys of defendant $28, taking a receipt there- 
for, on an instrument which must have been the one inclosed 
by defendant in the letter to its attorneys, which purported on 
its face to be a draft on plaintiff in favor of another party for 
that sum. This payment was made on the afternoon of June 
15th, and it appears that the property covered by the insur- 
ance—a creamery—had been destroyed by fire earlier on the 
same day, although this fact was not known to the attorneys 
who received the money. The amount received was by them 
remitted, less collection fee, to defendant, and the surplus,— 
over $22,—which defendant claimed was the amount due it on 
cancellation of the policy, was returned to the attorneys who 
made the remittance, with direction to tender the surplus to 
plaintiff, which was accordingly done, but 'the tender was re- 
fused. This statement of facts is somewhat complicated by 
reason of some uncertainty in the evidence introduced or in 
the record thereof presented to us, but the facts we have 
stated show that up to within a few days of the time of the 
loss defendant was claiming that the policy was renewed, and 
was in force, and that plaintiff owed defendant the entire 
amount of the premium for a year’s renewal. The attempt of 
defendant, after the loss, to take the position that the policy 
had been canceled prior to the loss, and that it was seeking to 
collect only the short rate up to the time of cancellation, was 
inconsistent with its previous claim, for prior to the loss it had 
insisted that plaintiff was indebted to it for the full amount of 
the year’s premium for the renewal of the policy from Decem- 
ber, 1897, with the privilege of canceling on the payment of 

22, should plaintiff see fit to avail himself of that option, and 





460 Supreme Judicial Court of Massachusetts. [May, 


there is no evidence whatever of any attempted cancellation 
by plaintiff at any time. Plaintiff’s position throughout, up to 
the time of the loss, was that there had been no renewal ren- 
dering him liable for any additional amount by way of pre- 
mium. Defendant, having received and retained without ob- 
jection a portion of the premium claimed for the renewal of 
the policy, cannot now insist that there was no renewal; and, 
as we have seen, there was no cancellation. Therefore de- 
fendant must be held liable. No authorities are necessary to 
sustain so evident a proposition, but the case of McAllister vs. 
Insurance Co (101 Mass., 558) may be referred to as supporting 
the statement that a contention by insured that the policy is 
not in force will not amount to a cancellation of the policy if it 
is a valid obligation. This conclusion renders it unnecessary 
to discuss the assignments of error with reference to the ad- 
mission of evidence and the instructions given. We see no 
error in the rulings, but, if there were errors, they related to 
matters which were wholly immaterial to the decision of the 
case, and could not have prejudiced appellant. Affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


QUINN ET At. 
v8. 
FIRE ASS’N OF PHILADELPHIA Et at.* 


The statute of Massachusetts prescribing a standard form of policy and 
providing for adding to or modifying the clauses contained in the 
standard form, is not violated by a rider containing the 80 per cent 
coinsurance clause. It is not objectionable as diminishing the full 
indemnity sought by the statute to be secured to mortgagees. 


Report from Superior Court, Suffolk County. 


Joun W. Corcoran and Wm. B. Suturvay, for Plaintiffs. 
J. H. Benton, Jr., for Defendants. 
Homes, C. J. 
These are actions upon policies of insurance. The only ques- 
tion brought before this court is whether the plaintiff is enti- 
tled to a greater or to a less sum, and this depends upon the 
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validity of a rider attached to the policies, which the plaintiff 
disputes. The policies are in the Massachusetts standard form 
under St. 1894, c. 522, § 60, and, we assume, were made under 
Massachusetts law. The clause in the rider objected to is 
this :— 

It is a part of the consideration of this policy, and the 
basis upon which the rate of premium is fixed, that the as- 
sured shall maintain insurance on the property described by 
this policy, to the extent of at least 80 per cent of the actual 
cash value thereof; and failing so to do, the assured shall be 
an insurer to the extent of such deficit, and to that extent 
shall bear his, her or their proportion of any loss that may 
happen to said property. 

The only objection urged is that this is not a provision “ add- 
ing to or modifying those contained in the standard form ” 
within the permission given by clause 7 of section 60. 

We deal with no other objections than the one presented in 
argument, and as to that it is hard to do much more than to 
state it and to say that there is nothing in it. The plaintiff 
quotes the dictionaries, but we perceive nothing in their defini- 
tions which suggests that the rider is not within the literal 
meaning of the seventh clause. It is argued that the adoption 
of such a rider diminishes the full indemnity which the statute 
seeks to secure to mortgagees by making their interest secure 
against any act of the mortgagor. But the statute does not 
require insurance companies to contract to pay one sum rather 
than another to mortgagees. It is not contended, ‘as in Hardy 
vs. Insurance Co. (166 Mass., 210) that the rider does not pur- 
port to apply to mortgagees. The provision that the insured 
shall be an insurer to the extent of the deficit is merely a mode 
of fixing the proportion to be paid by the defendants. The 
suggestion that it creates a partnership and is ultra vires does 
not need serious reply. Judgment on the findings. 





Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


CAMPBELL 
v8. 


FIDELITY & CASUALTY CO. or NEw York.* 


Where the court on a former appeal directed the giving of specific in- 
structions which distinctly recognized the burden of proof to be on 
defendant, that opinion was the law of the case, and conclusively 
determined that question. 


Upon an issue as to whether the insured in an accident insurance policy 
was drunk at the time he was killed, the evidence of a witness that 
he knew deceased well, and that he was a man who could drink large 
quantities of whiskey—as much as a half gallon within a very short 
time—without becoming drunk, was not admissible; and, even if it 
had been, its rejection would not have been prejudicial. 


Evidence tending to show that the person who killed insured was seen 
lying in wait for him two or three weeks before the killing was in- 
admissible; there being no question of self-defense, or as to who 
was the aggressor in the difficulty. 


Appeal from Circuit Court, Shelby County. 


Gitpert, Peak & Gitpert, for Appellant. 
Witus & Wiis, for Appellee. 


Hosson, J. 

The facts in this case are fully stated in the opinion ren- 
dered on the former appeal. See Campbell vs. Casualty Co., 
60 S. W., 492. On that appeal a judgment for the defendant 
was reversed on account of the instructions by the court to the 
jury, and at the conclusion of the opinion explicit directions as 
to the instructions on another trial were given. On the return 
of the case to the Circuit Court it was tried anew, and the jury 
were instructed as thus directed. They again returned a ver- 
dict for the defendant, and the plaintiff again appeals. 

Complaint is made that the court erred in placing the bur- 
den of proof upon the defendant. The answer admitted the 
killing of the intestate, and undertook to show that the de- 
fendant was not liable, because of certain provisions of the 
policy exempting it from responsibility. On the former ap- 
peal this court, by the instructions directed to be given, dis- 
tinetly recognized the burden of proof to be on the defendant; 
and, that opinion being the law of the case, the trial court 
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properly so held. When the case was reversed and a new trial 
awarded by this court, it was tried de novo, and on the princi- 
ples settled by this court. ‘ 

The evidence offered by the witness Garrett A. Lee that he 
knew the deceased, Campbell, well, and that he was a man who 
could drink large quantities of whiskey—as much as a half 
gallon within a very short time—without becoming drunk, was 
of little value. The facts as to his condition were before the 
jury, and the evidence, if admitted, could have thrown little 
light on the case, as the effect that whiskey has on a man de- 
pends largely on his condition at the time. We do not see, 
under the facts of the case, that this evidence was admissible, 
or that its rejection could have been prejudicial. 

There was no error in refusing the evidence offered by appel- 
lant as to her seeing Duncan near her house one night two or 
three weeks before her husband was killed, standing in front 
of their house, near a tree, and as she and her husband ap- 
proached he jumped behind the tree, and remained there until 
they passed. This threw no light on the homicide, and as this 
court on the former appeal eliminated from the case all ques- 
tion of self-defense, or who was the aggressor in the difficulty, 
the evidence could not have thrown any light on the issues be- 
fore the jury. Judgment affirmed. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


ENTWISTLE 
v8. 


TRAVELERS INS. CO.* 


The policy was payable to the wife or, in the event of her death, to the 
children, and provided that it might be converted into cash at the 
option of “ the holder.” 


Held, That the interest vested in the wife and children and the option 
can be exercised only with the consent of all the parties in interest 
jointly where all are alive. , 


Appeal from Superior Court. 


H. H. Girxyson and Joun G. Jonnson, for Appellant. 
H. P. Warryetcur and J. Frank E. Havss, for Appellee. 


Porter, J. 

The plaintiff in this action holds by assignment the interest 
of the wife in the policy in suit, but she is not the sole bene- 
ficiary. The policy is by its terms made payable to the “ wife, 
or, in the event of her prior death, to the children of the said 
insured.” The interest of the wife was wholly contingent 
upon her surviving her husband, and she could convey no 
greater interest in the policy than she herself had. The inter- 
est of the children of the insured, which was created for them 
by the contract when the policy was issued, vested in them at 
the same time that the interest of the wife became vested in 
her. Both interests were contingent. If the wife die before 
the insured, she will take nothing under the policy. If the in- 
sured should die before the wife, then the children take noth- 
ing under the policy. We see no reason to discriminate be- 
tween the wife and the children. They are all payees under 
the policy. and together constitute the “assured.” 

The contingency which will determine whether the wife or 
the children as a class will take the proceeds has not as yet 
happened. All the beneficiaries are living, and nothing has 
occurred by which the rights of the parties are in any way 
changed. The provision that the policy may be converted into 
cash, at the option of the holder, does not change the relative 
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rights of the parties. We agree entirely with the suggestion 
that “holder” or ‘“‘holders,” as used in this connection, means 
those who in law are the owners of the policy, and are entitled 
to the rights and benefits which may accrue under it; in other 
words, all the beneficiaries, in the present case not only the 
wife, but the children, of the insured. If for any reason pru- 
dence required the conversion of the policy into cash, a 
guardian would have no special difficulty in reasonably pro- 
tecting the interest of his wards. But, however that may be, 
it is manifest that the option can only be exercised by those 
having the full legal interest in the policy, or by their assignee. 
Neither the husband nor the wife, nor both together, had the 
power to destroy the vested interest of the children in the 
policy. 

As the plaintiff in this case holds by assignment the interest 
of the wife only, payment of this claim would not discharge 
the company from liability under the policy. The interest of 
the children remains outstanding, and this interest would take 
all the benefits under the policy, in case of the prior death of 
the wife and the survival by the children of the insured. The 
trial court was therefore right in directing a verdict for the 
defendant. 


The judgment of the Superior Court is reversed, and the 
judgment of the Court of Common Pleas is affirmed. 


VOL. XXXI.—30. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


FIDELITY & CASUALTY CO. or New York. 


v8. 


FIELD tT AL.* 


A general agent has power to bind a company by a contract employing 
attorneys to defend a claim, where the other parties to such con- 
tract are ignorant of his limitations. 


Commissioners’ opinion. Department No. 2. Error to Dis- 
trict Court, Lancaster County. 


I. R. Anprews and J. W. Dewessz, for Plaintiff in Error. 
Cuas. O. Wuerpon, for Defendants in E, ror. 
Pounp, C. 

There is really but one question of law involved in this case, 
and that question, we think, under the facts found specially by 
the jury, amounts only to this: Has a person who is admit- 
tedly the general agent of an insurance company, and is known 
to be such to the persons with whom he is dealing, power to 
bind the company by a contract employing attorneys to defend 
against a claim made upon the company, the employment of 
attorneys and counsel being in fact outside of the actual au- 
thority of such agent, and a matter which the company re- 
serves for itself? Where the persons with whom such con- 
tract is made are ignorant of this limitation, there can be but 
one answer to this proposition. The appointment of a “gen. 
eral agent” carries on its face general authority to act for and 
bind the principal in the line of the principal’s business. 
Hence, as to persons who deal with such an agent in good faith 
without notice of the exact limits of his authority, the princi- 
pal will be bound by his acts within the scope of his apparent 
authority: Brown vs. Eno, 48 Neb., 538; Creighton vs. Fin- 
layson, 46 Neb., 457; Oberne vs. Burke, 30 Neb., 581; Insurance 
Co. vs. Walter, 51 Neb., 182. In the case at bar, one Hurlbut, 
whom the company had insured against accident, had pre 
sented a claim for the alleged accidental shooting off of his 
foot. The general agent of the company, as the plaintiffs al- 
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leged and the jury found, entered into a contract with plain- 
tiffs, a firm of attorneys at law, for defense against such claim. 
The plaintiffs knew he was a general agent, and the jury found 
he did not inform plaintifts of any limitations on his authority. 
As a matter of fact, he seems not to have had the authority 
which the jury found he assumed. But he certainly appeared 
to have it from that which he actually had, and such is the 
legal test: Oberne vs. Burke, 30 Neb., 592. Hence we are of 
the opinion that the instruction requested by the company 
was properly refused as ignoring the question of ostensible au- 
thority, and that the instruction given by the trial court was 
right. The evidence as to whether there was a contract at all 
was conflicting. There was sufficient to go to the jury in sup- 
port of paintiff’s case, and we cannot say the findings are 
wrong. As to the errors assigned upon the admission of evi- 
dence of statements of one Zulich, an alleged representative of 
the company, we find that the court excluded most of what 
was offered on this head, and struck out the remainder. We 
see no error in the record, and therefore recommend that the 
judgment be affirmed. 
sarnes and Oldham, CC., concur. 


Perr Curtam. 
The conclusion reached by the commissioners is approved, 
and, it appearing that the adoption of the recommendation 
made will result in a right decision of the cause, it is ordered 
that the judgment of the District Court be affirmed. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


EDWARD MICHAEL, Aas EXECUTOR, ETC., OF 
JOHN MICHAEL, DECEASED, Respondent, 


v8. 


PRUSSIAN NATIONAL ASSUR. CO., Appellant.* 


An elevator company was insured under a New York standard policy, in 
which the subject of insurance was described in a rider as “on the 
use and occupancy of their property and elevator building,” and 
which further provided, in case of damage by fire so as to prevent 
the elevating and handling of grain, the policy should be liable at a 
specified rate for each working day of the prevention, and if only 
prevented from handling the full daily average, the daily liability 
should be such proportion of the specified sum as the elevating pre- 
vented bore to the daily average a year previous. Provisions voided 
the policy if the interest was not truly stated, or was other than sole 
and unconditional ownership. This, with other elevator companies, 
had formed a mutual association which, by agreement, fixed and re- 
ceived the elevator charges, and apportioned the receipts among the 
companies as determined by its executive committee, regardless of 
interference by fire. But the individual companies otherwise con- 
ducted their own business independently. 

Held, That the policy, which was valued, was an insurance of the mere 
use and occupancy- of the property, and not of its earnings or re- 
ceipts. 

Held, That the agreement with the association transferred an interest 
only in such receipts, and not in the actual use; therefore, it was 
not a change of ownership within the policy. 

Held, That the right of the elevator company to share as if no fire had 
occurred was not a double compensation, and did not entitle the in- 
surer to be subrogated against the association. 


The action was brought by the Buffalo Elevating Company 
upon a policy of insurance, issued to it by the defendant, to re- 
cover the insurance moneys, by reason of the destruction of its 
elevator plant by a fire, on August 13th, 1900. The above- 
named plaintiff has been substituted as such in the place of 
the Buffalo Elevating Company. The body of the policy is in 
the standard form, authorized by the laws of New York; the 
insurance was for the term of one year from the 10th day of 
March, 1900, and in an amount not exceeding $1,500. At- 
tached to, and made a part of, the policy was a slip, or “rider ;” 
which described the subject-matter of the insurance and de- 
clared it to be “on the use and occupancy of their property and 
elevator building, with boiler and engine houses attached, situ- 
ate * * * in Buffalo, New York, and known as the Dakota 
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Elevator.” The slip, further, provided: “It is a condition of 
this contract of. insurance, that if, by fire during a continuance 
of this policy, the property, buildings or machinery therein, or 
either of them, or any part thereof shall be destroyed, or so 
damaged, as to prevent the elevating and other handling of 
grain, this company shall be liable at the rate of $4.77 per day 
for each working day of such prevention, and in case the build- 
ing or machinery, or any part thereof, are so damaged as to 
prevent the elevating or handling of the full daily average of 
grain, this company is to be liable per day for that proportion 
of $4.77 which the elevating or handling, so prevented, bears to 
the said daily average ability of said elevator, one year previ- 
ous to the fire, which, for the purposes of this insurance, shall 
be considered the average daily ability of the elevator, not ex- 
ceeding the amount insured. Loss to be computed from the 
day of the occurrence of any fire to the time when the building 
could, with ordinary diligence and despatch, be repaired or re- 
built and the machinery placed therein, and not to be limited 
by the day of expiration named in this policy.” Provisions of 
the policy made it void, if the insured had concealed, or mis- 
represented, any material fact concerning the subject of insur- 
ance; or if the interest of the insured had not been truly 
stated therein; or if the interest of the insured were other 
than unconditional and sole ownership; or “if any change, 
other than by the death of an insured, take place in the inter- 
est, title or possession of the subject of insurance, etc.” 

The defense to the action was rested upon the ground, in 
substance, that there had been a breach of the express war- 
ranties of the contract, in that the interest of the plaintiff was 
not that of sole and unconditional ownership; inasmuch as, at 
the time of the issuance of the policy, the ownership of the sub- 
ject-matter of insurance; to wit: “the use of the elevator 
Dakota and the earnings thereof,” had been transferred to the 
Western Elevating Association, under certain contracts be- 
tween that association and the plaintiff, and that any loss of 
the plaintiff’s use and occupancy of said elevator had been 
made good by payments under the contract with that associa- 
tion; that there had been concealment and misrepresentation 
of a material fact concerning the subject of insurance by the 
plaintiff, in the failure to have the policy state the true nature 
of the plaintiff’s interest; and it was further claimed by the 
defendant that it was entitled, by the right of subrogation, to 
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have applied, and to be credited with, upon any liability it may 
have come under, a pro rata share of the moneys paid by the 
Western Elevating Association to the plaintiff since the fire, 
which had caused the damage. 

The policy was one of forty-six policies, taken out at the 
time, all effecting a similar insurance, in the same form, and 
amounting, in the aggregate, to the sum of $73,250. The ag- 
gregate daily insurance, thus effected for the period required 
for the reinstatement of the destroyed or damaged property, 
amounted to $232.93. The fire, which occurred in August, 
1900, upon the plaintiff’s premises, destroyed the elevator and 
its contents, and appraisers, who were agreed upon, made an 
award in favor of the plaintiff “for 259 working days.” The 
proportionate liability on the defendant’s part upon its 
policy amounted to $1,235.41; while the aggregate lia- 
bility upon all the policies amounted to $60,328.87. Prior to 
the issuance of the policies, the Buffalo Elevating Company 
had entered into a written agreement with a number of other 
proprietors of elevators to form the Western Elevating Asso- 
ciation, to continue for the term of one year, and, during the 
insurance period of the policy, renewed the agreement for the 
further term of one year. Under this agreement between the 
elevators, the Western Elevating Association would coilect 
the receipts and the earnings of the various elevators to a cer- 
tain amount; which, in the case of the plaintiff, amounted to 
80 per cent of its total earnings. The association would make 
payments, or distributions, from these receipts or earnings to 
the various members of the association at various intervals, as 
determined by its executive committee. Each member of the 
association retained possession of its, or his, elevator; em- 
ployed and directed its employees and paid its own operating 
expenses, taxes and insurance premiums. The executive com- 
mittee fixed the rates of elevation and storage for all the mem- 
bers of the association. The individual members made their 
own contracts with the railroad companies, shippers and con- 
signees for the shipping and handling of grain for their par- 
ticular elevators, except as to the price for elevating. It was 
the course of business that consignments of grain to any ele- 
vator, upon arrival, were immediately reported to the secre- 
tary and treasurer of the association, who issued warehouse 
receipts for the grain. When the grain was transferred out of 
the elevator, such transfer was reported to the same officer 
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and the warehouse receipt was canceled. This course of busi- 
ness, as regulated and controlled by the agreements, obtained 
during the seasons of navigation. Since the date of the fire 
the earnings collected and paid over to the plaintiff, or which 
will be collected and paid over, aggregate $33,698, as the 
“ plaintiff’s percentage of the earnings of the elevators forming 
the Western Elevating Association * * * for the period 
since the date of the fire.” The above facts were all stipu- 
lated and upon them each party moved for the direction of a 
verdict, which the trial court directed in favor of the plaintiff. 
The judgment upon the verdict has been unanimously affirmed 
by the Appellate Division, in the Fourth department, and the 
defendant appeals to this court. 


GrorGe Ricuarps, for Appellant. 
Tracy C. Becker, for Respondent. 
Gray, J. 

The contract of insurance is quite exceptional in its nature, 
and the difficulty of the case arises in the construction which 
it should receive under the circumstances as disclosed by the 
evidence. The insurance is neither specifically upon the build- 
ing, nor upon the machinery which it contains. It is “on the 
use and occupancy of the property and elevator building, with 
boiler and engine houses attached.” The condition upon 
which the liability of the insurer accrues is the happening, 
through a fire, of such destruction or damage “as to prevent 
the elevating and other handling of grain,” and the measure 
of the liability is a fixed per diem valuation, while suéh a con- 
dition of affairs continues. The peculiar feature of the con- 
tract is that it contemplates, as its subject-matter, not the 
mere material loss of the plant, or any part of it, but the loss 
to the owner of the ability to use it; which, as further matter 
of distinction, is agreed to be valued in advance at a certain 
sum for each working day of the prevention of the use. Such 
is the agreement which controls and which defines what is cov- 
ered by the policy, and, although the “standard form” of policy 
was necessarily used, the slip, or special clause, added and at- 
tached to the statutory form to the extent that its terms and 
conditions are inconsistent in material points concerning the 
contract of insurance, governed, when the contract was exe- 
cuted, and now represents the stipulations of the parties in 
the matter. So far as consistent. the general conditions of the 
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policy will apply; but, in case of repugnant or inconsistent 
statements, that which is more favorable to the assured will 
control: Beach’s Law of Ins., sec. 488; Wood’s Fire Ins., secs. 
62, 64; Richards on Ins., 134. 

The policy is, in fact, a valued one, where the parties in- 
tended, and have agreed beforehand, to estimate the value of 
the subject of the insurance. In such a case, where the bona 
fides of the transaction is not assailed, and neither fraud nor 
mistake is charged, the valuation is conclusive upon the par- 
ties, as the amount which the assured is entitled to receive 
upon the happening of the condition of the policy. That is the 
rule, which is settled upon authority, and to that extent, it 
qualifies the principle underlying the contract as one of indem- 
nity: Irving vs. Manning, 1 H. L. Cases, 287; Marine Ins. Co. 
vs. Hodgson, 6 Cranch (U. 8.), 206; Sturm vs. Atlantic Mut. 
Ins. Co., 63 N. Y., 77; Wood’s Fire Ins., sec. 41; May on Ins., 
sec. 31. Such a policy does not conclude the insurer from 
showing that the assured had no interest in the subject of in- 
surance, or that it was a wagering policy: it simply fixes, once 
and for all, the estimate of the value of the interest of the as- 
sured: Shaw vs. Pelton, 2 East, 109. The defense, in this 
case, is not rested upon any such ground as that the policy is a 
wagering contract, or that the assured did not have an insur- 
able interest; but upon the grounds that the plaintiff was not 
“the sole and unconditional owner of the subject of the insur- 
ance,” and that there had been a material misrepresentation, 
or concealment, on the part of the assuréd, with respect to its 
interest in the subject of insurance. These allegations are 
based upon the transactions of the assured with other elevator 
companies in Buffalo, appearing in certain agreements made 
before and after the issuance of ‘the policy, and which had for 
their object what is commonly known as a pooling arrange- 
ment for the prevention of disastrous or unprofitable competi- 
tion. It is insisted that those agreements constituted breaches 
of the warranties in the policy, for having effected a change in 
the title to, or in the possession of, the subject of insurance. 

The parties differ as to what was the real subject of insur- 
ance. The appellant insists that insurance “on the use and 
occupancy” of property is similar to insurance on _ the 
“freight” which a ship earns. “Freight” signifies the earn- 
ings or profit to be gained by the ship owner or hirer by the 
carriage of goods (1 Phill., Ins., sec. 327), and the argument is 
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that the plaintiff’s insurance “on use and occupancy” indemni- 
fied it against the loss of the earnings or profits estimated as 
derivable from the use of the elevator plant, and that it did not 
relate to the mere “act of user, or a state of possession.” The 
respondent contends, on the other hand, that the insurance 
“on use and occupancy” did not relate to the earnings of the 
elevator property and that the sum fixed in the contract as the 
loss to the assured, from the suspension of business, was in no- 
wise dependent upon the profits of the business as conducted 
by it; nor was affected, as a liability, by the fact that the ele- 
vator plant was in operation, or was idle, or that the insured 
lost or gained from the suspension of the business by the de- 
struction of the elevator. 

If the contract was intended as one of indemnity against 
the loss of earnings derivable from the operation of the eleva- 
tor plant, the words chosen were unfortunate, and, in my 
opinion, too vague. ‘“ Use and occupancy,” as terms of insur- 
ance, may resume, within their general scope, the expectation 
of profits and earnings derivable from property; but the terms 
appear to have a broader significance as to the subject of in- 
surance, and to apply to the status of the property and its con- 
tinued availability to the owner for any purpose he may be 
able to devote it to. The defendant might have avoided all 
questions of construction and have made plain the subject of 
its insurance, if it was the business of the plaintiff, or its earn- 
ings and profits, by the use of appropriate and unmistakable 
words; but such words occur nowhere. The defendant has 
chosen to make a contract of insurance, which distinguishes its 
subject as something other than the buildings, or machinery, 
and which can mean the earnings and profits, only, by resort to 
reasoning. The terms made use of have not the accepted sig- 
nificance contended for by the appellant, and any doubt or 
ambiguity should be resolved against it and in favor of the 
assured: Janneck vs. Metrop. Life Ins. Co., 162 N. Y., 574; 
Matthews vs. Am. Central Ins. Co., 154, ib. 456. Insurance “on 
use and occupancy” evidently relates to the business use which 
the property is capable of in its existing condition. If it is de- 
stroyed by fire and its use becomes impossible, then, during 
the period required for its reinstatement as property capable 
of use and occupation, the owner is to be compensated accord- 
ing to the terms of the policy. The more reasonable meaning 
of this contract, in my opinion, appears to be that it is a pro- 
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vision for indemnity to the owner of the elevator plant, in the 
event that it should not continue in the same condition of 
availability to him, at a valuation agreed upon for every day 
required to reinstate it. The owner had an interest in its con- 
tinued status as property capable of being used and occupied, 
and the defendant received its premium upon the basis of an 
agreement as to the estimated daily value to the assured of 
such a status. There is no objection to the contract and there 
is not, nor cannot be, any objection to the valuation of the loss 
occasioned by the destruction of the property: Harris vs. 
Eagle Fire Co., 5 Johns., 368. What shall be a total loss is de- 
fined in the contract of insurance to be, where the destruction 
or damage is such “as to prevent the elevating and other hand- 
ling of grain.” That was the situation, as it was conclusively 
found, during a period of 259 working days. 

Was, then, the contract of insurance avoided by any act of 
the assured, which violated any of its express warranties, as 
pleaded? If it was, it must have been by the act of entering 
into the so-called “pooling” arrangement, by agreements with 
the other elevator companies. If the effect of that trans- 
action was to change the interest of the assured, and that it 
ceased, in consequence, to be the “sole and unconditional 
owner of the subject of insurance,” the defense to the enforce- 
ment of the policy would be made out. There is no proof of 
any fraud and no defense is made upon that ground, and the 
charge of misrepresentation rests upon the failure of the as- 
sured to disclose its agreements with the other elevator pro- 
prietors. The agreements, which constituted the Buffalo Ele- 
vating Association, recited that they were in the interest of 
rendering “better service to the public” and provided that, 
during the navigation season, all moneys received for business 
done by the association of elevators should be collected by the 
treasurer of the association, and, after paying its expenses, 
should be divided among the elevators in fixed percentages. 
All earnings of an elevator after the close of the season should 
belong to it, and the destruction by fire, or other accident, in- 
capacitating the elevator, should not deprive its owner of the 
percentage of earnings allotted to it by the agreement. Each 
member of the association “retained possession of its, or his, 
elevator, and employed, paid and directed its employees, and 
paid its own operating expenses, taxes and insurance premi- 


9 


ums.” The “executive committee fixed the rates of elevating 
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and storage;” its authority in that respect ceasing with the 
end of the season, on December Ist. “The individual members 
of the association made, each, its own contracts with the rail- 
road companies, shippers and consignees for the shipment to, 
and handling of grain by, the particular elevator, or elevators, 
owned by such individual members, except as to the price for 
elevating the same, ete.” The course of business, under the 
agreements, was “that when grain arrived, consigned to any 
elevator, such consignment was immediately reported to the 
secretary and treasurer of the Western Elevating Associa- 
tion,’ who issued the warehouse receipt of the association, 
and, upon the transfer of the grain out of the elevator, it was 
reported to the same officer and the warehouse receipt was 
then canceled. 

It is plain, upon the facts, that this association was a method 
of co-operation, resorted to by elevator properties, to promote 
the common interest and to suppress a hostile and unprofit- 
able competition for business. It was intended to bring about 
a harmonious participation in the benefits of the grain elevat- 
ing business, at the port of Buffalo, by means of placing the 
earnings in a common pool and of sharing, pro rata, in them 
upon the basis of agreed percentages; established, presum- 
ably, with reference to relative productive capacities. The 
arrangement did not affect the ownership of the elevator, nor 
transfer any interest in it to the control of others. The busi- 
ness of each elevator was, exclusively, conducted by its pro- 
prietor with shippers, or carriers, and all that was practically 
effected was to throw the earnings of each into a common fund 
for subsequent distribution upon an agreed scale. The propri- 
etor of each elevator simply agreed to a use of the moneys 
which he, or it, might earn in the business, in a particular way. 
If the subject of insurance was the earnings and income of the 
elevator, then it was affected by the agreement in question. 
There was, under that construction, a change effected in their 
ownership, or in the interest of the assured, and a consequent 
breach of warranty. If the subject of insurance was not the 
earnings, nor the income, as the endeavor has been to point 
out, but the mere continuance of the elevator plant in a state 
or condition of availability for use and occupation, then it mat- 
tered not what was done with the earnings of the business con- 
ducted. The conditions of ownership and of interest in the 
elevator plant were unchanged. The owner had merely agreed 
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to a disposition of the earnings of the elevator business, which 
secured to him, or to it, a permanent return for the period of 
the agreement, of a certain percentage; the consideration for 
which agreement was in the cessation of competition and in 
the payment of the allotted percentage, notwithstanding the 
elevator might be incapacitated through destruction by fire, 
or by accident occurring to its machinery, That the plaintiff 
had a real interest to protect, in the pecuniary advantage to it 
of the continuing ability to use its elevator plant, would seem 
to be an undeniable proposition: Riggs vs. Commercial Mut. 
Ins. Co., 125 N. Y., 7. The defendant agreed to insure the 
interest in the particular form, without limitations, except as 
to the value which was fixed, and the.defense to the right to 
recover the insurance moneys rests on the making of the 
“pooling” agreements. 

The appellant’s claim to be entitled, by application of the 
equitable doctrine of subrogation, to be credited with a pro- 
portionate share of the percentages, or moneys, received by 
the plaintiff from the association, in reduction of its liability 
upon the policy, is not a tenable one. This claim, obviously, 
again, assumes that the subject of insurance was the earnings 
and income of the elevator plant. It is not that, and, there- 
fore, the appellant is not concerned with the arrangement 
made by the assured with respect to their disposition. The 
Western Elevating Association might, conceivably, with bet- 
ter appearance of right, prefer the claim to be subrogated as 
to the insurance moneys, in order to recoup itself for the 
moneys paid over to its disabled member; but how the appel- 
lant can be heard to claim the application of the doctrine of 
subrogation, it is difficult to perceive. It has certainly not 
paid the loss, and the loss was not one which was to be made 
good, as such, by the association. During the season of navi- 
gation percentages were earned in a general fund, created by 
“pooling” the common earnings, and they were to be paid over, 
under all conditions, and notwithstanding that the elevator 
might be destroyed and the general fund diminished in conse- 
quence. I think the principle of the decision of Foley vs. 
Manufacturers’ & B. Fire Ins. Co. (152 N. Y., 131), relied upon 
at the Appellate Division as to this point, is applicable. 
There the policy was upon some dwelling houses, in course of 
construction, and they were destroyed by fire. The contractors 
for their erection were obligated to complete them, before be- 
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coming entitled to be paid for the materials and work. It was 
held that the insurance company was not concerned with the 
contract relations between the plaintiff and the contractors. 
It was said that “it is possibie that if the defendant is com- 
pelled to pay the policy, the plaintiffs may, if they insist upon 
their rights against the contractors, get double compensation, 
unless they should be adjudged to hold the fund recovered for 
the contractors. But, however that may be, the owners had 
an insurable interest in the whole value of ‘the buildings on 
their land and the defendant neither can compel the plaintiff 
to put the loss on the contractors, nor can they resort to the 
terms of the building contract to diminish the liability for an 
actual loss within the terms of the policy.” Again, it was ob- 
served that though the owner “may recoup his losses by rea- 
son of a contract liability of a third person, (it) in no way 
affects the liability of an insurer, in the absence of an exemp- 
tion in the policy.” The case is very much in point as an au- 
thority for the disposition of this appeal. The theory of the 
right of subrogation rests upon the fact that the assured has 
a claim against a third party for the loss which has been sus- 
tained in the destruction of the property insured. That is not 
the case with the plaintiff, who did not receive his payment 
from the “pooling” fund because, or in consideration, of the 
loss, but under an arrangement which had secured to members 
of the association certain percentages, under all conditions, as 
a consideration of entering into it. 

For the reasons expressed, I advise the affirmance of the 
judgment, with costs. 

Parker, C. J., Martin, Vann, Cullen and Werner, JJ., concur. 
O’Brien, J., absent. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
vs. 


CUTTING, INSURANCE COMMISSIONER.* 


The insurance commissioner of Massachusetts is required by the statutes 
to make a valuation of a company’s liabilities, and in another sec- 
tion, to make a report of his official transactions which, among other 
things, shall contain the result of such valuations. 

Held, That the duty to value is only a preliminary part of his general 
duty, and only serviceable in case he is called on under another sec- 
tion to revoke its authority because “he is of opinion” that it is un- 
sound, or that its assets are less than its liabilities. 

The statute also requires him to be satisfied by such examination as he 
shall make and such evidence as he may require that the company is 
qualified, under the laws, to do business there. He is also given ab- 
solute authority as to the withdrawal of emergency funds of assess- 
ment corporations, and may revoke the license of such company, if 
satisfied that it is not paying its claims in full, or otherwise failing 
to comply with the laws, or its contracts. The statute also provides 
that a company may be admitted only if the commissioner is satis- 
fied regarding its condition. 

Held, That the judgment of the commissioner regarding the license of a 
foreign company is not subject to revision by the courts. 

Held, That the commissioner’s construction of the statute regarding valu- 
ations as to whether preliminary-term contracts should be valued 
from their inception as whole-life policies is not subject to review by 
the courts so long as he honestly believes his method to be correct, 
and acts in good faith. His action is not subject to be revised by 
mandamus to determine whether he has misinterpreted the law. 


Case reserved from Supreme Judicial Court, Suffolk County. 


Tuos. B. Reep, L. S. Dasney, and Reernatp Foster, for Petitioner. 
Frepk. H. Nasu, Asst. Atty-Gen., fur Respondent. 


Know tron, J. 

This is a petition for a writ of mandamus to compel the insur- 
ance commissioner to Change his valuation of the outstanding 
policies of the petitioner so as to diminish the reserve liability 
for which it must have assets to meet the requirements of 
our law. The duty of the commissioner to make this valuation 
under Rey. Laws, ¢. 118, § 11, is only a preliminary part of his 
duty under section 17 of this chapter, annually to “make a re- 
port to the general court of ‘his official transactions,” in which 
he shall include, among other things, “an exhibit of the finan- 


* Decision rendered, April 15, 1902. 
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cial condition and business transactions of the several insur- 
ance companies as disclosed by official examinations of the 
same, or by their annual statements, abstracts of which state- 
ments, with his valuation of life policies, shall appear therein, 
and such other information and comments relative to insur- 
ance and to the public interest therein, as he thinks proper.” 
It is important in one other way. It naturally is used in part 
as a foundation for action in case he is called upon, under see- 
tion 7, to revoke or suspend the certificates and authority 
granted to a foreign insurance company because he is of opin- 
ion that it is “in an unsound condition,” or “that its actual 
funds, exclusive of its capital, are less than its liabilities.” 
The complaint against the respondent is that in applying the 
rule of computation prescribed by the statute to a certain class 
of policies issued by the petitioner, he has made a mistake in 
holding that, for the purpose of ascertaining their reserve 
value, they are to be treated as being from their inception poli- 
cies for life or for an endowment period, and not as policies for 
one year only, with an option in the assured to continue them 
in force at the end of the year without a further physical ex- 
amination, and without an increase of premium on account of 
his greater age. It is not contended that he has acted in bad 
faith, or has willfully disobeved the law. There is only a dif- 
ference of opinion between the petitioner and the respondent 
as to the proper application of the rule prescribed by the stat- 
ute to the methods of the petitioner in insuring under this class 
of policies. 

A preliminary question is whether the decision of the com- 
missioner in a matter of this kind is subject to revision by this 
court on an application for a writ of mandamus. In various 
proceedings affecting foreign insurance companies the statute 
makes no provision for an appeal from his decision, but mani- 
festly intends that his conclusion, in the exercise of his judg- 
ment, shall be final. Particularly is this so in the valuation of 
policies and assets and the determination of the financial con- 
dition of foreign companies doing business in this common- 
wealth. 

sefore granting certificates of authority to an insurance 
company to issue policies or make contracts of insurance, the 
commissioner shall be satisfied by such examination as he 
may make and such evidence as he may require, that such 
company is otherwise qualified under the laws of this com- 
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monwealth to transact business herein.—Rev. Laws, c. 118, 

§ 6. 

By Rev. Laws, c. 120, § 10, he has absolute authority to give 
or withhold his indorsement upon a requisition of the directors 
for the withdrawal of any portion of an emergency fund de- 
posited by an assessment insurance company with the treas- 
urer of the commonwealth. Under Rey. Laws, c. 120, § 12, the 
authority granted to a foreign assessment insurance company 
to do business in this commonwealth 

Shall be revoked if the insurance commissioner, on investi- 

gation, is satisfied that such corporation is not paying in full 

the maximum amount named in its policies, or that it has 
otherwise failed to comply with any provision of this chap- 
ter or its own contracts. 

In regard to the reduction of capital stock of an insurance 
company it is provided by Rev. Laws, c. 118, § 37, that:— 

If the commissioner finds that the reduction is made in 
conformity to law, and that it will not be prejudicial to the 
public, he shall indorse his approval upon the certificate. 
By section 67 of this chapter a company organized under the 

laws of another State may be admitted to do business in this 
commonwealth, “if, in the opinion of the commissioner, it is in 
sound financial condition,” etc. Section 72 provides that 

No domestic life insurance company shall reinsure its risks 

except by permission of the insurance commissioner; but 

may reinsure not exceeding one-half of any individual risk. 

Under section 78 

No foreign insurance company shall be so admitted and au- 

thorized to do business until * * * it has satisfied the 

insurance commissioner 

Of numerous facts therein stated. The terms of each of these 
sections make it plain that the opinion and judgment of the 
insurance commissioner is to be final and conclusive in deter- 
mining these important matters upon which the rights of the 
insurance companies and the protection of the public depend. 
Most, if not all, of these several conclusions involve the con- 
sideration of questions of law as well as questions of fact. 

In regard to the only important results depending upon the 
valuation of policies to ascertain the reserve liability of insur- 
ance companies; namely, the making of a report to the Legis- 
lature, and the revocation or suspension of certificates of 
authority to do business, it seems that the judgment of the 
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commissioner is not subject to revision. Under section 17 he is 
to make a report of the financial condition of insurance compa- 
nies and of their transactions and the valuation of life poli- 
cies, which must mean a report, according to his understanding 
of the facts, founded on examinations and statements. By 
section 7 he is to revoke or suspend certificates of authority 
granted to a foreign insurance company if he 
Is of opinion, upon examination or other evidence, that a 
foreign insurance company is in an unsound condition, that 
it has failed to comply with the law, or that its actual funds, 
exclusive of its capital, if it is a life insurance company, are 
less than its liabilities, 
Etc., and no new business can thereafter be done by such com- 
pany “until its authority to do business is restored by the com- 
missioner.” If the “ground for revocation or suspension 
relates only to the financial condition or soundness of the com- 
pany, or to a deficiency in its assets,” there is no appeal from a 
decision of the commissioner. In other cases the company 
may apply to the Supreme Judicial Court for a reversal of his 
decision. Here again is an indication that the judgment of 
the commissioner in all matters of law or fact involved in de- 
termining the financial condition of a company for a purpose 
affecting it, even to the extent of terminating its existence as 
an insurer in this commonwealth, is to be final and conclusive. 
The valuation of policies for the purpose of determining the 
reserve liability is only one of the processes necessary to de- 
termine the company’s financial condition. It involves an ap- 
plication of the statutory rule to each policy, in connection 
with the methods and practices in the transaction of the busi- 
ness that exists either as a part of the science of life insurance 
or otherwise outside of the stipulations of the policy. New 
forms of policies may be adopted which were not known when 
the statutory rule was established, and new questions may 
arise, depending in part upon the principles of life insurance as 
a science and in part upon the practices of the company, as 
well as upon rules of law, in determining how the statutory 
rule shall apply to these policies. In the present case, even if 
the contracts referred to are to be considered technically as the 
petitioner contends, the statute is silent as to whether the 
value of the option to continue the insurance at the end of the 
year without an examination, and at the premium fixed for an 


age a year younger than the assured would then have attained, 
VoL. XXXI.—31. 
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is not to be considered in determining the reserve liability of 
the company under the contract. Questions of fact and ques- 
tions of law must be considered in coming to a conclusion. In 
valuing all the assets of a company, which usually comprise in- 
vestments of many kinds, questions of law as well as questions 
of fact must inevitably arise. If we are to examine each 
policy or class of policies, together with the methods of the 
company in fixing their premiums, and any other facts pertain- 
ing to the policies which are different from those belonging to 
other kinds of policies, for the purpose of determining whether 
the insurance commissioner has made a mistake of law in valu- 
ing them, we know of no good reason why his valuation of each 
item of the assets might not be examined to see if it is affected 
by a mistake of law. A mistake of the latter kind might be as 
detrimental to the company as one of the former, whether 
viewed in reference to its effect upon the commissioner’s report 
or upon his determination to revoke or suspend the certificate 
of authority. If the commissioner’s mistakes of law are to be 
corrected on an application for a writ of mandamus, his mis- 
takes in the construction of contracts entering into invest- 
ments should be dealt with as well as his mistakes in the con- 
struction of contracts for insurance. We are of opinion that 
the statute does not contemplate a revision of the commission- 
er’s decisions in this way. This officer is intrusted with the 
performance of important duties, and invested with power to 
use his discretion and judgment in matters which call for 
prompt and decisive action, and which would be difficult to in- 
vestigate in our courts. We are of opinion that, at least so 
long as he acts in good faith, intending to obey the law, we can- 
not, by a writ of mandamus, compel him to change his conclu- 
sions, either of law or fact, in the valuation of the policies or 
assets of a life insurance company. Without considering 
whether any mistake appears, we must deny the petitioner’s 
application. Similar decisions have been made in regard to 
the powers of the insurance commissioner in Ohio and Kansas: 
State vs. Moore, 42 Ohio St., 103; Insurance Co. vs. Wilder, 40 
Kan., 561. Petition dismissed. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


SCHWARTZSCHILD & SULZBERGER CO., Plaintiff, 


v8. 


PHENIX INS. CO. or Hartrorp, Defendant.* 


Where the agent wrote repeatedly to the broker who was authorized to 
represent the insured, asking for cancellation and return of the 
policy, and the broker’s replies urged delay until it could be found 
whether the company could not be induced to recede from its posi- 
tion, it is immaterial what language was used by the agent, so long 
as it conveyed his intention to avail himself absolutely and imme- 
diately of his privilege to cancel. 


The policy, issued by a company of another State, was, in form, the 
standard policy of New York, and provided for cancellation upon five 
days’ notice, and in case “this policy shall be canceled as hereinbe- 
fore provided” that the unearned premium should be returned upon 
surrender of the policy. 


Held, That a tender of the unearned premium was not necessary to com- 


plete the cancellation. The policy terminated five days after notice 
was received. 


Held, That the policy was not governed by the statutory construction of 
the standard policy of New York by the courts of that State. 


PrcxuaM, Minter & Kine, for Plaintiff. 
Wituram Vanamer and Cuas. E. Perxins, for Defendant. 


Wattace, C. J. 

This is an action upon a policy issued by a Connecticut cor- 
poration through an agent at Kansas City, insuring the plain- 
tiff against loss by fire in the sum of $50,000 upon property in 
the State of Kansas. The question in the case is whether 
there had been a cancellation of the policy prior to October 6, 
1899, the date of the fire. 

The policy contains this provision :— 

This policy shall be canceled at any time at the request of 
the insured; or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as here- 
inbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be re- 
turned on surrender of this policy or last renewal, this com- 
pany retaining the customary short rate; except that where 
this policy is canceled by this company by giving notice it 
shall retain only the pro rata premium. 

* Decision rendered, April 30, 1902, 
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The cancellation, if there was one previous to the fire, was 
effected by the telegrams and letters exchanged between Mer 
riam, the local agent of the defendant, and Anderson, who had 
full authority to represent the plaintiff. The former was the 
agent of a number of insurance companies at Kansas City; the 
latter was an insurance broker at New York City, carrying a 
line of insurance amounting to several hundred thousand dol- 
lars with Merriam. There was an open account between them, 
and throughout the period of the correspondence between 
them there was a balance on Anderson’s books to the credit 
of Merriam of over $2,000. Prior to September 20, 1899, there 
had been correspondence between Merriam and Anderson 
about the unwillingness of Merriam’s companies to carry in- 
surance upon the plant of the plaintiff at the existing rate of 
premium; and Merriam had been instructed by Magill, the 
general agent of the defendant that the policy must be can- 
celed. September 20, 1899, Merriam, apparently in reply to a 
telegram received from Anderson, sent Anderson a telegram 
as follows: ‘No, our companies won’t carry. Cancel Phoenix 
fifty thousand.” The same day Merriam wrote Anderson as 
follows: “We had to reply to your telegram—that it would 
be necessary for us to call for the immediate cancellation of 
the $50,000 in the Phoenix of Hartford. It does not appear to 
us from what information we can get from our insurance com. 
panies that companies are open to write this risk at 1 per cent. 
In fact, though we were enabled to hold the Phoenix on over 
the Union meeting, since then they appear to be more anxious 
than ever, and have telegraphed us four times in four days 
about the policy. We regret very much to lose the business, 
but, on the other hand, when they insist upon an immediate 
cancellation we are powerless.” September 20th Anderson, 
hoping to induce the defendant’s general agent to counter- 
mand his instructions to Merriam, wrote to Magill; and on 
September 23d wrote Merriam as follows: “We note your 
communication in regard to the Pheenix of Hartford’s $50,000 
policy. We wrote Mr. Magill a long letter explaining this 
matter and stating to him that we were now receiving applica 
tions from various companies to accept of this business at 1 
per cent. * * * We think he will no doubt either advise 
you or ourselves of his intention to write the line. This we 
say in confidence.” September 27th Merriam wrote to Ander- 
son as follows: “Mr. Magill, of the Phoenix, has telegraphed 
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us very urgently for their policy on this line, and it is necessary 
that it be promptly canceled. The last telegram we had from 
them was subsequent to your letter to them. * * * It is 
impossible to hold them on, as they do not deem that the rate 
is sufficient for the risk. On October 3d Anderson wrote to 
Merriam as follows: ‘Mr. Magill has made no reference to 
our letter regarding his policy. * * * We wrote Mr. Magill 
by last night’s mail again asking him if he had not decided to 
retain the policy.” October 4th Merriam sent the following 
telegram to Anderson: “Cancel immediately Phoenix Hart- 
ford Schwartzschild. Your action is absolutely necessary.” 
Upon the same day he wrote to Anderson as follows: “The 
special agent of the Phoenix of Hartford has been here twice to 
see us in reference to that policy, and is strenuously objecting 
to staying on so long after cancellation order has been given 
us. Owing to an urgent telegram from Mr. Magill he insisted 
upon our notifying the insured of our decision to cancel, but 
this we did not do, simply wiring you that the case was urgent 
and that there must be an immediate cancellation. This we 
beg to confirm.” On the same day Anderson wrote to Mer- 
riam: “We have requested the insured to send us the policy, 
when we will have it returned to you.” On the same day he 
instructed his principal that the policy had been “ordered 
canceled,” and procured a policy for $50,000 in another insur- 
ance company in substitution of the policy in suit. 

It appears that on September 22d Merriam prepared a letter 
to Anderson which read as follows: “We must insist upon an 
immediate and absolute cancellation of the general form 
policy, Phoenix insurance policy, on plant of Schwartzchild & 
Sulzberger Company, in this city. This matter must have im- 
mediate attention.” This letter was prepared by Merriam be- 
cause of instructions from Magill to wire Anderson “ insisting 
upon immediate return of the Schwarzschild & Sulzberger 
‘policy, regardless of rate or action of others.” 

Merriam testifies to his belief that he probably sent its con- 
tents by telegram to Anderson. Anderson denies receiving 
either a letter or a telegram of this purport. The evidence 
does not authorize the conclusion that either the letter or the 
telegram were sent. ; 

It was not necessary to effect a cancellation of the policy 
that it be surrendered by the plaintiff, though that circum- 
stance would be quite conclusive evidence of a cancellation, 
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and it suffices if there was a notification by Merriam to Ander- 
son which the latter understood, or should have understood, 
signifying an election by Merriam to terminate the insurance 
forthwith and unconditionally. If there was such a notifica- 
tion, five days thereafter the policy ceased to exist, and the 
plaintiff became entitled upon surrendering it to the defendant 
to a return of the unearned premium. 

The correspondence between the two agents began with a 
telegram and letter from Merriam to Anderson stating that 
the insurer would no longer carry the risk, and containing the 
instruction “cancel the policy.” Read together they consti- 
tuted an explicit and unequivocal notification, although the 
terms were not formal or peremptory, as perhaps they would 
have been if the business relations between the correspondents 
had been other than they were. They informed Anderson that 
the defendant insisted upon an “immediate cancellation” of 
the policy. The instruction to “cancel the policy” was in sub. 
stance a request to Anderson to procure it from the plaintiff 
and forward it to Merriam, as in no other way could he have 
been expected to cancel it. Anderson doubtless would have 
done this if he had not hoped to induce Merriam’s principal to 
reconsider and recall the election to terminate. The subse- 
quent correspondence shows that Anderson was delaying com- 
pliance in the hope of a favorable response from Magill, while 
Merriam was reiterating his original notification and pointing 
out to Anderson the futility of delay. While the correspond- 
ence may suggest Merriam’s desire to co-operate with Ander- 
son so far as he could without prejudice to the defendant, it 
also suggests Anderson’s purpose not to compromise Merriam 
with his principal, and it does not contain a word calculated to 
lead Anderson to believe that Merriam did not intend to abide 
by his original notification. Anderson continued to take the 
chances of delay until October 4th, but his action on that day 
in procuring a new policy in substitution of the old one shows 
that he then recognized that the old one was no longer in force. 
If he had merely instructed his principal that the policy had 
been ordered canceled, it could be plausibly urged that he did 
so ‘because of Merriam’s telegram of October 4th. 

It is immaterial what phraseology was employed by Merriam 
in his communication to Anderson, so long as it conveyed no- 
tice to the latter of his intention to avail himself immediately 
and absolutely of the privilege to have the policy canceled: 
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Fabyan vs. Mutual Fire Ins. Co., 33 N. H., 203; Emmott vs. 
Slater Ins. Co., 7 R. I., 568. That Anderson was not misled, 
and understood perfectly what Merriam meant, does not seem 
open to fair doubt. 

It was unnecessary for the defendant to return or tender the 
unearned premium to accomplish a cancellation. The condi- 
tion is carefully expressed to require the return of the premium 
only upon the surrender of the policy by the insured to the in- 
surer: Straker vs. Phoenix Ins. Co., 101 Wis., 413; Norris vs. 
Hartford Ins. Co., 36 Ins., N. J., 747. The decision of the Court 
of Appeals of New York holding the contrary in respect to a 
similar condition is entitled to great consideration (Tisdell vs. 
New Hampshire Fire Ins. Co., 155 N. Y., 163), but is not con- 
trolling upon this court, and the view of the minority of the 
court, expressed in the dissenting opinion, commends itself to 
me as presenting the better reasoning. The present policy is 
not a New York contract, and its construction does not depend 
upon the meaning of a statute of New York. 

Judgment is ordered for defendant. 


ee ee 


COURT OF APPEALS OF NEW YORK. 


MARSHALL ET AL, 
ve. 


COMMERCIAL TRAVELERS’ MUT. ACC. 
ASS’N OF AMERICA.* 


An accident policy provided that the insured should be entitled, in the 
case of an accident resulting in loss of one leg, to a sum not to ex- 
ceed $2,500; also, that in the case of an accident resulting in the loss 
of two legs, he should be entitled to a sum not to exceed $5,000, pro- 
vided that the loss occurs within three months of the accident, and 
that the word loss means actual amputation. 

Held, That the limitation as to time in the second clause does not apply 
to the first, and that recovery for the loss of one leg may be had 
though more than three months elapsed between the accident and 
the loss. 


Appeal from Supreme Court, Appellate Division, Fourth de- 
partment. 


Tueopore E. Hancocs, for Appellants. 
M. W. Van Augen, fur Respondent. 


* Decision rendered, April 8, 1902. 
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Marrtn, J. 

Confessedly the determination of this controversy is depend- 
ent upon the construction of a single section or paragraph of 
the defendant’s constitution which is made a part of its policy 
or contract of insurance. The section to be considered reads 
as follows:— sind 

Any member of this assocation, who, during his member- 
ship, sustains by accident the loss of an arm or leg, or is in- 
jured by an accident, which injury shall result in the loss of 
an arm or leg, shall be entitled to, and shall receive as an 
indemnity for such loss, a sum equal to one-half the amount 
collected from an assessment as for one death, which sum 
shall not exceed twenty-five hundred dollars ($2,500); any 
member of this association, who, during his membership, 
sustains by accident the loss of both arms, or both legs, or 
one arm and one leg, or is injured by an accident, which in- 
jury shall result in the loss of both arms or legs, or one arm 
and one leg, shall ‘be entitled to, and ‘shall receive as an in- 
demnity for loss, a sum equal to the amount collected from 
an assessment as for one death, which sum shall not exceed 
five thousand dollars, provided such loss occur within three 
calendar months after the accident which causes it; and 
provided further, that the word “loss” as used in this sec- 
tion, is hereby construed to mean actual amputation. 

On the 17th of June, 1898, while the policy or certificate of 
insurance in suit was in full force and effect, the insured, the 
plaintiffs’ testator, sustained a compound fracture of both 
bones of his left leg, the broken bones protruding through the 
flesh. He was subsequently taken to a hospital, and, upon the 
23d day of the following September, his leg was amputated, 
which resulted in his death on the 16th of the following month. 
It will be observed that the injury occurred on the 17th day of 
June, and the amputation took place upon the 23d of Septem- 
ber, more than three months after the injury. The sole ques- 
tion presented is whether the words “ provided such loss occur 
within three calendar months,” contained in the second clause 
of the section quoted, apply to a loss provided for in the first. 
When the section under consideration is analyzed and its 
grammatical construction considered, it becomes evident that, 
grammatically, the provision contained in the second clause re- 
lated only to the injuries which were therein described. The 
first clause plainly provides for the payment of an amount 
which shall not exceed $2,500 for the loss of a single arm or 
leg. It, however, contains no provision limiting the time 
within which the loss must occur to entitle the assured to re- 
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cover the indemnity therein provided for. It seems to be com- 
plete in itself and in no way to relate to the provision in the 
second clause that the loss must occur within three months. 
The second clause provides for a different injury,—one where 
by accident two limbs are lost. It not only provides for the 
payment of a much larger sum, but also that the loss must 
have occurred within three calendar months after the accident 
which caused it. The respondent contends that this limitation 
relates as well to the first provision of the section as to the 
second. That naturally and grammatically it relates only to 
the second there can be little doubt. The particular form or 
arrangement of this paragraph tends to sustain that conclu- 
sion. The first clause commences by describing the member to 
whom it relates, followed by a description of the loss to be sus- 
tained, and then provides the indemnity to which the member 
sustaining such loss is entitled. This clause there ends and a 
semicolon follows. The second clause, which is not conjunc- 
tively connected with the first, commences by independently 
describing the member to who it relates, which is a mere repe- 
tition of the description in the first, declares the loss he must 
sustain, provides the indemnity he is to receive, when a comma 
follows, and then appears the limitation upon which the de- 
fendant relies, succeeded by a semicolon. If the purpose of 
this paragraph had been as now claimed by the defendant, 
there was no necessity to separate these clauses, nor to repeat 
in the second a description of the person to whom it related. 
If such had been its purpose, naturally the two clauses would 
have been connected by a conjunction, and only the added loss 
and increased indemnity would have been stated in the second 
clause. We think it is quite manifest that an ordinary person 
reading this provision would naturally and at once reach the 
conclusion that the limit mentioned in the second clause re- 
lated only to the loss described therein, and had no applica- 
tion to the loss first provided for. There seems to be little if 
any more connection between the first clause and the provision 
in the second clause containing the limitation of time relied 
upon by the defendant than there would have been if these 
clauses had been in form absolutely independent and separate 
sentences. We regard the punctuation of these provisions as 
quite important. 

In Tyrell vs. Mayor, ete. (159 N. Y., 239, 243), in discussing a 
similar question, Vann, J., said: “The punctuation, however, 





490 Court of Appeals of New York. [ May, 


is subordinate to the text, and is never allowed to control its 
plain meaning; but when the meaning is not plain, resort may 
be had to those marks which for centuries have been in com- 
mon use to divide writings into sentences, and sentences into 
paragraphs and clauses, in order to make the author’s meaning 
clear.” Here, as in that case, the sentences are each separated 
from and made independent of the others by an intervening 
semicolon. In the case at bar the words of limitation are not 
separated from the other words of the second clause by a semi- 
colon, but by a comma, which, as was said in the Tyrell Case, 
“indicates an intention to limit their application to the clause 
in which they appear.” 

If, however, there is any doubt or uncertainty as to the 
meaning of this policy, it must be resolved in favor of the 
plaintiffs upon the well-recognized ground that it was the de- 
fendant who prepared it. and if any doubt exists as to the 
meaning of the terms employed the defendant is responsible 
for it, as the language was wholly its own. “The reason of the 
rule that the language of an instrument is to be construed 
against the person who proposes it rather than against the 
person who is invited to accept it, is that men are supposed to 
take care of themselves, and that he who chooses the words by 
which a right is given ought to be held to the strict interpreta- 
tion of them, rather than he who only accepts them:” Gillet 
vs. Bank, 160 N. Y., 549, 555; Mynard vs. Railroad Co., 71 N. Y. 
180; Nicholas vs. Railroad Co., 89 N. Y., 370; Herrman vs. In- 
surance Co., 81 N. Y., 184; Hoffman vs. Insurance Co., 32 N. Y., 
405. 

Where, in an instrument like this, by one clause the rights 
of a party are clearly defined and plainly established, those 
rights should not be modified or defeated by a subsequent 
clause, unless it shows clearly that such was its plain and de- 
cisive purpose and effect. These considerations lead to the 
conclusion that the court below erred in holding that the fact 
that the amputation of the leg of the plaintiff’s intestate did 
not occur within three months of the time of his injury was a 
bar to a recovery in this action. 

The judgment should be reversed, and a new trial ordered, 
with costs to abide the event. 

Parker, C. J., and Bartlett, Haight, Vann, and Werner, JJ., 
concur. Cullen, J., dissents. 

Judgment reversed, etc. 
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COURT OF APPEALS OF KENTUCKY. 


FALLON 
vs. 


FARMERS’ HOME MUT. AID ASS’N.* 






In an action upon a policy insuring against damage by windstorm plain- 
tiff should have alleged that he had given defendant insurance com- 
pany notice of the nature and extent of the injuries inflicted within a 
reasonable time thereafter, or he should have alleged some excuse 
for his failure to do so. 
















Appeal from Circuit Court, Fleming County. 


G. A. Casstpy and W. G. Dearine, for Appellant. 
Joun P. McCartney, for Appellee. 


bral 


Burnam, J. 

On the 20th day of August, 1896, the Farmers’ Home Mutual 
Aid Association insured the tobacco barn of appellant, Tobe 
Fallon, against damage by fire, lightning, or windstorm of any 
description to the extent of $300, which was to be paid within 
sixty days after notice of the damage to the property insured. 
On the 17th day of January, 1900, appellant instituted this 
suit in the Fleming Circuit Court, seeking to recover damages 
for injuries to his barn from windstorms. He alleges, in sub- 
stance, that the barn was injured to some extent about three 
years before the institution of this suit by a violent wind- 
storm; and that he notified the company of the character and 
extent of the injuries which it had received, and requested 
them to repair it, and which they promised but neglected to 
do; that he thereupon did so himself, expending for this pur- 
pose fifty cents; that the barn was located upon a high hill, 
and had, since the original injury, been repeatedly shaken and 
racked by windstorms until it had become unsafe for occu- 
pancy, and asked that the company be compelled to put it in 
good condition, or pay the amount of the insurance. The peti- 
tion contained no specific allegations of the character of the 
damages, when they occurred, nor did he allege that he had 
given the defendant notice thereof, except as to the original 


* Decision rendered, March 5, 1902. From Southwestern Reporter. 
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injury which he had himself repaired. The defendant com- 
pany filed a motion that the plaintiff be required to make his 
petition more specific. Thereupon he filed an amended peti- 
tion, but failed to cure the defects of his original petition. The 
defendant then demurred generally and specially to the peti- 
tion as amended, which were sustained, and the petition 
dismissed, and the plaintiff has appealed. 

Notice of the damage to the property insured is made a con- 
dition precedent by the terms of the policy, and it was essen- 
tial that plaintiff should have alleged that he had given the 
defendant company notice of the nature and extent of the in- 
juries inflicted upon the property insured within a reasonable 
time after the injury, or some excuse for his failure to do so. 
In the absence of such allegations, the special and general de- 
murrers were both properly sustained. Judgment affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
ior citation, 


BrENEVOLENT Socirety.— WAIVER OF FORFEITURE. 


In the case of Modern Woodmen of America vs. Coleman et 
al., decided by the Supreme Court of Nebraska, March 5, 1902, 
the following syllabus was furnished by the court :— 

It is a settled law of this State that if a beneficiary insur- 
ance association, like the plaintiff in error in this action, 
continues to collect dues and mortuary assessments from a 
member who has forfeited his beneficiary certificate, after 
knowledge of such forfeiture by its officers or agents in- 
trusted with the duty of making such assessments, it shall be 


held to have waived such forfeiture, without regard to any 
restrictions or limitations incorporated in its certificates of 
membership or by-laws with respect to the power or author- 
ity of such persons to make such waivers. 


Proors oF Loss.—EvipENcE. 


In the case of Modern Woodmen of America vs. Kozak, de- 
cided by the Supreme Court of Nebraska, December 4, 1901, 
the following syllabus was furnished by the court :— 


The verdict of a jury in a case properly submitted to them, 
when based on conflicting evidence, will not be disturbed 
merely on the ground that the apparent preponderance of 
the evidence is in favor of the losing party. 

In an action on an insurance policy, proofs of loss made to 
the company by the beneficiary are admissible in evidence, 
subject to explanation or correction, to the extent that they 
contain admissions against interest. 

The weight to be given such admissions is a question for 
the jury, to be determined by a consideration of all the facts 
and circumstances showing or tending to show a knowledge 
of their contents or otherwise. 


Evidence examined, and held that verdict of the jury is 
supported by sufficient competent evidence. 
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BENEVOLENT Soorery.—REINSTATEMENT.—PRIVILEGED COMMUNICATION. 


In the case of Sovereign Camp of Woodmen of the World ys. 
Grandon, decided by the Supreme Court of Nebraska, Febru- 
ary 19, 1902, the following syllabus was furnished by the 
court :— 


The constitution of a mutual benefit association provided 
that a member suspended for the nonpayment of dues and 
assessments might be reinstated by personally applying 
therefor and paying to the clerk of his camp all arrearages, 
and, if in good health, his reinstatement should take place 
and his certificate again become valid as soon as payment 
had been received and recorded by the clerk. If the delin- 
quent member does not appear in person to pay his arrear- 
ages, he shall then send to the clerk a written statement, on 
an official form to be furnished by the association, to the ef- 
fect that he is in good health, as a condition precedent to 
reinstatement, and waiving all rights thereto if his written 
statement shall be found to be untrue. Held, That a sus- 
pended member signing the written statement provided for 
in the above rule, and depositing the same in a letter box, 
inclosed in an envelope stamped and addressed to the clerk 
of the camp, had sufticiently complied with the requirements 
of the constitution above quoted, although the statement 
did not reach the clerk until after the death of the suspended 
member. 

A physician may testify that he was called to attend a pa- 
tient, and to the number and dates of his professional visits, 
as these facts are not privileged under section 333 of the 
Code of Civil Procedure. 

In a suit between the representative of a deceased person 
and an insurance company, the physician who attended 
the deceased in his last illness was called by the defendant, 
and testified to the fact of having attended the deceased, 
and to the time when first called, and some other matters re- 
lating thereto, but was not allowed to testify as to the con- 
dition of the deceased, or the ailment from which he was suf- 
fering. The physician, at the request of the plaintiff, had 
given her a written statement to the effect that the deceased 
was not seriously sick until the evening previous to his 
death, and on his cross-examination the physician admitted 
making the statement, and the same was offered and ad- 
mitted in evidence as a part of his cross-examination. Held, 
That this constituted a waiver of her privilege on the part of 
the plaintiff, and that the defendant should have been per- 
mitted to re-examine the physician as to the condition of his 
patient. 

A record kept under the ordinances of a city for the evi- 
dent purpose of assisting the board of health in the conduct 
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of the affairs of that office is not such a public record as to 
be entitled to admission in evidence to show the truth of the 
matters therein recited, and especially should it be rejected 
as evidence when offered to establish a fact which would not 
be admissible against a party because of its privileged char- 
acter. 


Emptoyer’s Lianriity Insurance.—Inrerest or EMPLOYEE. 

In the case of Bain vs. Atkins, decided by the Supreme 
Court of Massachusetts, April 38, 1902, it was held that no 
privity of contract in favor of an employee exists in a policy 
insuring an employer against liability for injuries to his em- 
ployees, and where a claim under such policy was settled with 
the employer in good faith, without notice to either of any 
claim on the part of the employee, the insurer has no liability 
as to the employee, nor is the payment a trust fund in the 
hands of the employer, to be held for the benefit of the em- 
ployee. 


Evipence or Deata.—Avurtuority oF AGENT. 
In the case of Porter vs. Home Friendly Society, decided by 
the Supreme Court of Georgia, March 12, 1902, the following 
syllabus was furnished by the court :— 


When a policy or certificate evidencing a contract of life 
insurance expressly stipulates that “the disappearance or 
long-continued absence of the [insured], unheard of, shall 
not be regarded as evidence of death or any right to recover 
till the full term of expectation has expired,’ the person 
named as beneficiary in such policy is not entitled to main- 
tain an action thereon on the theory that the insured has 
disappeared, and has not been seen or heard of for a period 
exceeding seven years, without alleging that the full term of 
his life expectancy has expired. 

Where, in such an instrument, there is an express stipula- 
tion that “no agent has authority in any manner * * * 
to make, alter, or discharge contracts,” the beneficiary is not 
entitled to maintain an action against the insurance com- 
pany on the theory that one of its agents had made an agree- 
ment with such beneficiary ‘to the effect that, if the latter 
would pay the premiums, etc., for a specified number of 
years, the amount of the policy would then be paid to her. 


AccmEent.—ConsTRUCTION OF APPLICATION. 


A lawyer going to Alaska to prospect for gold applied to a 
solicitor for an accident policy which would cover the risk. 
Two applications were filled out, one for a year and one for six 
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months, as alternatives, and were sent to the company’s gen- 
eral agent with a letter from the solicitor fully explaining all 
the facts. Each application stated that the insured contem- 
plated no special journey or undertaking “ except as herein 
stated.” There was no other reference to the journey. It 
was held in the case of A2tna Life Ins. Co. vs. Frierson, decided 
by the United States Circuit Court of Appeals, Sixth Circuit, 
on February 4, 1902, that the letter must be regarded as part 
of the application. After the policy had been issued by the 
general agent and forwarded through the solicitor, the former, 
under direction of the home office, ordered the latter to recall! 
it. But the insured had left, and the company later received 
and retained, without objection, the premium, with knowledge 
of the facts. This was held to be a waiver of a policy provision 
that no waiver should be valid except when made in a certain 
way. 

It was further held where the insured was drowned while 
sailing through a well-known bay, he was not, within the 
meaning of the policy, engaged in adventures into wild and un- 
civilized regions, although he might be on his way to such 
regions. Nor was his occupation changed from that stated in 
his application to that of a prospective miner, although on the 
way tosoengage. The insured had contracted for transporta- 
tion on a steamer which was also to be used as a basis of sup- 
plies, and the compensation agreed on was one-half the profits 
of the venture of himself and companions. It was held that 
within the meaning of the policy he was a “passenger,” enti- 
tled to double compensation provided in such case. 


Tron-Sare Cravse. 

In the case of Gowers vs. Mutual Fire Ins. Co., decided by the 
Supreme Court of Iowa, April 12, 1901, it was held that knowl- 
edge by the solicitor that the keeper of a billiard saloon did 
not intend to keep an inventory and books as stipulated in the 
iron-safe clause, did not exempt him from compliance with 
such clause. There is nothing in such business when com- 
bined with the keeping of tobacco and confectionery in stock 
inconsistent with the requirement. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MUTUAL LIFE INS. CO. or NEw York 
v8. 


KELLY.* 


The policy was issued in consideration of the application, a copy of 
which was attached as required by the Code of lowa when made part 
of the contract. The application requested that the policy should be 
made payable to a beneficiary named, and warranted that the in- 
sured should not die by his own hand, sane or insane, within two 
years. The policy as issued was made payable to the insured, who 
accepted it, and assigned it to the beneficiary. 


Held, That a provision in the Iowa statute that no other contract should 
be made than as “plainly expressed”’ in the policy, included also the 
application. 


Held, That both the beneficiary and insured were estopped to claim that 
there was a variance between the policy as issued and the applica- 
tion, which nullified the application as part of the contract. 


Held, That the obligation of the company to pay was conditional upon 
the agreement of the insured not to commit suicide within two years. 


The policy stipulated that it should be indisputable after two years, ex- 
cept for nonpayment of premium. 


Held, That the effect of this was to make the validity of the policy de- 
pendent on suicide not occurring within two years. 


Held, That the stipulation against suicide while insane is valid as a risk 
excepted from the policy. 


In error to the Circuit Court of the United States for the 
Southern District of Iowa. 


Statement of the case by Apams, D. J. 

This was an action on two policies of insurance for $2,500 
and $5,000, respectively, executed by the Mutual Life Insur- 
ance Company of New York, the plaintiff in error, insuring the 
life of one Edward 8S. Kelly. Two separate applications in 
writing were made by Kelly for these policies, one dated April 
19, 1893, wherein he made his wife, Josephine R. Kelly, defend- 
ant in error, the proposed beneficiary, and the other dated De- 
cember 18, 1893, wherein he designated one Robert P. Mulock, 
his wife’s father, as the proposed beneficiary. The first appli- 
cation was accepted by the insurance company, and the policy 
for $2,500, bearing date May 24, 1893, was in due time executed, 
and, with a copy of the application attached thereto, delivered 


* Decision rendered, Feb. 17, 1902. 
Vou. XXXI.- $2. 
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to Kelly. The second application resulted in the execution of 
the policy for $5,000, bearing date December 28, 1893, which, 
with a copy of the application therefor duly attached, was de. 
livered to Kelly; but instead of making Robert P. Mulock the 
beneficiary, as designated in the application, 'the same was 
made payable to the insured, Edward 8. Kelly, his executors, 
administrators, or assigns. Each policy recites on its face as 
follows: That it was issued “in consideration of the applica- 
tion for this policy, which is hereby made a part of this con- 
tract.” Each application contained the following statement, 
signed by Kelly:— 

I hereby warrant and agree not to reside or travel in any 
part of the torrid zone, and not to engage in any specially 
hazardous occupation or employment, during the next two 
years following the date of issue of the policy for which ap- 
plication is hereby made, and also not to engage in any mili- 
tary or naval service in time of war, during the continuance 
of the policy, without first obtaining permission from this 
company. I also warrant and agree that I will not die by 
my own act, whether sane or insane, during the said period 
of two years. 

The application, after enumerating the excluded hazardous 
occupations or employments, continues as follows :— 

I also agree that all the foregoing statements and answers 
* * * are by me warranted to be true, and are offered to 
the company as a consideration of the contract, which | 
hereby agree to accept as issued by the company in conform- 
ity with this application. 

After receiving the second policy of $5,000, wherein Kelly or 
his estate was made beneficiary, he, on January 4, 1894, as- 
signed the same to Robert P. Mulock, as beneficiary, as con- 
templated in the application. On February 21, 1895, after 
having paid the second annual payment on each policy, but 
before two years had elapsed from the date of either policy, 
Kelly while insane aimed a pistol at his own head and shot 
himself, and thereby inflicted upon himself a wound from 
which he thereafter, and on the same day, died. After his 
death, and on September 5, 1895, Mulock duly assigned all his 
right, title, and interest in the second policy to Josephine R. 
Kelly, the widow and defendant in error herein. 

Both policies were, by explicit stipulations contained there- 
in, made subject to the provisions stated on the back thereof. 
One of these provisions is as follows :— 
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It is hereby further promised and agreed that after two 
years from the date hereof the only conditions that will be 
binding upon the holder of this policy are that he shall pay 
the premiums at the time and place and in the manner stipu- 
lated in said policy, and that the requirements of the com- 
pany as to age and military and naval service in time of war 
shall be observed, and that in all other respects, if this policy 
matures after the expiration of the said two years, the pay- 
ment of the sum insured by this policy shall not be disputed. 
Proofs of death were waived. Suit was instituted on the 

policies, and an agreed statement of facts, substantially as 
hereinbefore stated, was signed by the respective counsel of 
the parties and filed in the court below. Upon such agreed 
statement of facts, a jury having been duly waived, the cause 
was submitted to the trial court. Judgment was rendered in 
favor of defendant in error, hereinafter called “plaintiff,” for 
the full face value of the two policies, with accumulated inter- 
est. The plaintiff in error, hereinafter called “defendant,” 
now brings the case here by writ of error for review. 


W. E. O’Dext and James L. Brarr (Julien T. Davies and Edward 
Lyman Short on the brief), fur Plaintiff in Error. 

Mitton Remuey (J. J. Ney and W. O. McElroy on the brief), for 
Defendant in Error. 


Before Caldwell and Sanborn, C. JJ., and: Adams, D. J. 


Avams, D. J. (after stating the case as above), delivered the opinion 
of the court. 

It is first contended by learned counsel for the plaintiff that 
there is nothing before us for review; that the so-called 
“Agreed Statement of Facts” is only a concession of certain 
independent and separate facts, which were offered in evidence 
as a basis for a general finding; and that, inasmuch as there 
was no objection made to the introduction of such facts in evi 
dence or exceptions saved to the ruling of the court thereon, 
the doctrine announced in Barnard vs. Randle (C. C. A., 110 
Fed., 906), and cases therein cited, is applicable. Undoubtedly 
it is true, as settled by a long line of authority, that where evi- 
dence is heard in an action at law, and a general finding made 
thereon, an exception to such finding alone presents nothing 
for review. But such is not the case now before us. The 
judgment entry and bill of exceptions both clearly disclose 
that the cause was submitted to the court upon an agreed 
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statement of facts, signed by counsel for the respective parties, 
filed and made part of the record, and that no other evidence 
whatever was heard at the trial. It is of no significance that 
counsel at the trial formally offered in evidence the facts so 
agreed upon or any of them. Such practice, if adopted, did 
not change the essential character of the submission. It was 
a submission of facts agreed upon in writing for the judgment 
of the court as a conclusion of law thereon, and as such is the 
equivalent of a special verdict, presenting questions of law 
alone for the consideration of the court. Its conclusion there- 
on is subject to review by this court: Supervisors vs. Kenni- 
cott, 103 U.S., 554; Bond vs.-Dustin, 112 U. 8., 604; Lehnen ys. 
Dickson, 148 U. 8., 71; Cudahy Packing Co. vs. Sioux Nat. 
Bank, 16. C. C. A., 409. Guided by the foregoing authorities, 
our sole duty is to determine whether the trial court reached 
the correct conclusion of law from the facts so agreed upon. 

It is next contended that we are foreclosed from any con- 
sideration of the force and effeet of the suicidal clause in ques- 
tion, because the policies in suit, being lowa contracts, do not 
contain in their bodies the agreement-exonerating the insurer 
from liability in case of suicide. Attention is called to the act 
of the General Assembly of lowa, approved April 17, 1890, en- 
titled “An act to prevent discrimination in life insurance:” 
Laws 1890, p. 49. Section 1 of this act is as follows :— 

No life insurance company doing business in Iowa shall 
make or permit any distinction or discrimination in favor of 
individuals between insurants of the same class and equal 
expectations of life in the amount or payment of premiums 
or rates charged for policies of life or endowment insurance, 
or in the dividends or other benefits payable thereon, or in 
any other of the terms and conditions of the contract it 
makes; nor shall any such company or any agent thereof 
make any contract of insurance or agreement as to such con- 
tract, other than is plainly expressed in the policy issued 
thereon; nor shall any such company or agent pay or allow, 
or offer to pay or allow, as inducement to insurance any re- 
bate of premium payable on the policy, or any special favor 
or advantage in the dividends or other benefit to accrue 
thereon, or any valuable consideration or inducement what 
ever not specified in the policy contract of insurance. 


It is contended by plaintiff's counsel that the clause relied 
upon by defendant to defeat recovery in this action; namely: 
“T also warrant and do agree that I will not die by my own 
act, whether sane or insane, during ‘the said period of two 
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years,” being found only in the application made by Kelly for 
insurance, is not so “ plainly expressed in the policy” as to be a 
valid and enforceable agreement, within the purview of that 
act. 

The contention, as we understand it, is that the “policy,” 
within the purview of the act, is that particular paper signed 
by the insurer which contains its promise, and nothing else, 
and particularly that it does not include any of the agreements 
found in the proposition for insurance usually denominated 
the “application,” even though the same be attached ‘to the 
other paper, and by express stipulation therein made part of 
the contract. This contention, in our opinion, is narrow and 
technical, and ignores the rule of construction of contracts, re- 
quiring a consideration of all its provisions, wherever found, 
to determine the intention of the parties. The stipulations of 
a paper, referred to in a contract as the consideration upon 
which it is made and by express terms made part of it, are as 
binding upon the contracting parties as if the same were 
bodily incorporated therein. 

The act of Iowa, supra, in our opinion, creates no exception 
to the foregoing general rule governing the interpretation of 
contracts. That act was obviously intended for ‘three pur- 
poses: (1) To prevent discriminations in favor of particular 
insurants; (2) to secure that certainty with respect to the 
rights and duties of the parties which is always best attained 
by written agreements; (3) to provide a ready and available 
method by which the insured or assured may at all times have 
before them the covenants and agreements which they are re- 
quired to observe or perform: Society vs. Puryear’s Adm’r 
(Ky.), 59 S. W., 15. That the foregoing is the ‘true interpreta- 
tion of the act in question is, in our opinion, also conclusively 
shown by subsequent legislation in Iowa. 

By section 1819 of the Code of Iowa, enacted by the Twenty- 
sixth General Assembly at its extra session, in 1897, it is en- 
acted as follows :— 

All life insurance companies or associations organized or 
doing business in this State under the provisions of the pre- 
ceding chapters shall upon the issue of any policy, attach to 
such poliey or indorse thereon a true copy of any application 
or representation of the assured, which by the terms of such 
policy are made a part thereof, or of the contract of insur- 
ance or referred to therein, or which may in any manner af- 
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fect the validity of such policy, or, upon reinstatement of a 
lapsed policy shall attach to the renewal receipt a true copy 
of all representations made by the assured upon which the 
renewal or reinstatement is made. The omission so to do 
shall not render the policy invalid, but if any company or as- 
sociation neglect to comply with the requirements of this 
section it shall forever be precluded from pleading, alleging 
or proving such application or representations, or any part 
thereof, or the falsity thereof, or any part thereof, in any 
action upon such policy, and the plaintiff in any such action 
shall not be required, in order to recover against such com- 
pany or association, either to plead or prove such application 
or representation, but may do so at his option. 

The last-mentioned act was passed while the act of 1890 was 
on the statute book of Iowa, and both are found in the revision 
of 1897. They must therefore be construed together, and 
given full force and effect if possible. If the act of 1890 is to 
be construed as plaintiff’s counsel contend, the act of 1897 is 
meaningless. 

Its provision for attaching a true copy of the application was 
obviously intended to furnish the certainty of, and familiarity 
with, the terms of the whole contract which was generally 
contemplated by the act of 1890, and the special prohibition 
against reliance upon any of the terms and stipulations found 
in an application, unless a true copy of the same be attached 
to the policy, by necessary implication permit such reliance if 
a copy is so attached. In our opinion, it is perfectly clear that 
the Legislature of Iowa by the latter act recognized an appli- 
‘ation for insurance when a copy of the same is attached to 
the policy at the time it is delivered, as a constituent part of 
the contract or policy of insurance itself. A legislative con 
struction has therefore been given to the act of 1890 in full 
harmony with what seems to us to have been its obvious mean- 
ing. It follows that plaintiff’s contention to the contrary can- 
not be sustained. 

It is next contended that defendant cannot avail itself of the 
insured’s agreement against suicide, as found in the applica- 
tion for the second policy of $5,000, because of an alleged vari- 
ance between the policy as issued and that applied for. The 
application was for insurance payable to Robert P. Mulock. 
The policy, as issued, made Kelly, his executors, administra- 
tors, or assigns, the beneficiary. No explanation is found in 
the record of this alleged variance, but in argument it was 
stated that as Mulock, by whom the policy was to be taken as 


‘ 
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collateral security for some obligation of Kelly, had appar- 
ently no insurable interest in his life, the change was made in 
order that the policy might be made an available collateral by 
assignment. However this may be, the fact appears that im- 
mediately after the receipt of the policy by Kelly he assigned 
the same to Mulock. In this way the purpose contemplated 
by the application was accomplished. Mulock got the policy 
exactly as applied for. 

Not only so, but both Kelly and Mulock are clearly estopped 
from contending that the policy was not issued in conformity 
to the application. Kelly accepted the policy, which con- 
tained a statement that it was issued in consideration of the 
application, a copy of which was attached to it; in other 
words, that the policy was issued in consideration of the very 
application which is now sought to be repudiated. Whatever 
variance there was between the application and policy must be 
presumed to have been made with Kelly’s full consent and ap- 
proval. Neither he nor any one claiming under him can now 
be heard to repudiate the application so acted upon by the 
company and recognized by him: Insurance Co. vs. Myers (de- 
cided at the present term of this court; C. C. A.), 112 Fed., 846. 

The next contention requiring consideration by us is that the 
plaintiff acquired vested rights at least in the $2,500 policy, in 
which she was originally named as sole beneficiary, immedi- 
ately upon its issue, which could not have been affected by any 
subsequent conduct of the insured; that even though Kelly 
agreed as a part of the consideration of the contract of insur- 
ance not to kill himself, sane or insane, within the period of 
two years, and even if he violated that agreement, such viola- 
tion cannot be invoked against the claim of the plaintiff. 

It cannot be disputed that plaintiff, who was Kelly’s wife 
and beneficiary in the policy in question, had a certain vested 
interest in the policy immediately upon its issue; such an in- 
terest, in fact, that neither Kelly nor the insurer, nor both, 
could by appointment or agreement take from her without her 
consent. Her rights were created by the contract, and she, as 
one of the parties thereto, must, on familiar principles, con- 
sent to any deprivation, modification, or change of such rights 
before the same can be accomplished: Bank vs. Hume, 128 U. 
S., 195, 206, and cases cited. But this well-recognized princi- 
ple falls far short of sustaining plaintiff’s contention in this 
case. The question still remains, with what rights was she 
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vested? This obviously depends upon the terms and condi- 
tions of the contract creating them. The husband assumed to 
act as her agent in the negotiation of a contract intended to be 
beneficial to her. He gave a consideration therefor, consist 
ing partly of certain executory promises. He secured the 
promise from the insurance company to pay money to the 
wife, in case of his death, by promising that such death should 
not, for two years at least, be the result of his own act, sane or 
insane. All this was so done as to disclose a clear intention 
on the part of both that no risk against such death should be 
assumed by the company. 

The wife, by asserting a claim on the policy, ratifies and af- 
firms the contract as made by her agent, and that, too, subject 
to all its terms and conditions. She cannot avail herself of 
the promise to pay her the amount of the policy, and simul- 
taneously repudiate the promise made by her husband, which 
was given to the insurer as a consideration for its undertak- 
ing. Neither can she enlarge the obligation of the insurer be- 
yond the scope of that undertaken by it: Baker vs. Insurance 
Co., 43 N. Y., 288; Pitt vs. Insurance Co., 100 Mass., 500. 

These conclusions would seem to be the necessary result of 
well-recognized principles of agency and contract. But our 
attention is called to the case of Seiler vs. Association (105 
Iowa, 87), to which special consideration was given by the 
learned trial judge. In that case the Supreme Court of lowa 
held that where a policy of life insurance contains no stipula- 
tion against suicide, and is taken out in good faith, it is not 
avoided, as against a third party named as beneficiary in the 
policy, by the fact that the insured, while sane, purposely took 
his own life. In so holding it attempted to distinguish that 
‘ase from Ritter vs. Insurance Co. (169 U.S., 139); Id., 17 €. ©. 
A., 537), which decided that the personal representative of an 
insured, who, when sane, deliberately killed himself with in 
tent to secure to his estate the amount of insurance he had 
effected on his own life, could not recover on the policy though 
it contained no provision at all respecting suicide. The Su 
preme Court of Iowa held that even though the intentional sui 
cide by an insured might constitute a defense to a suit brought 
on a policy payable to his estate, containing no provision 
against such suicide, it would be no defense in such case if the 
policy was by its terms payable to a third party as beneficiary. 
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It is urged that in so far as the $2,500 policy involved in the 
present case is concerned, wherein the wife is named as the 
beneficiary, the express agreement not to commit suicide is of 
no greater obligatory force than the implied one would have 
been if there had ‘been no express one, and that, therefore, the 
Iowa case is directly in point. This may or may not be so, but, 
in any event, neither the case itself, nor the argument deduced 
therefrom, is fully persuasive to our minds. A view contrary 
to the Iowa doctrine is taken in Hopkins vs. Assurance Co. (C. 
C., 94 Fed., 729), and affirmed by the Court of Appeals of the 
Third circuit, 40 C. C. A., 1 (99 Fed., 199). See, also, the case of 
Dean vs. Insurance Co., 4 Allen, 96, 99. 

Moreover, it seems to us that if there be an implied agree- 
ment on the part of every insured not to intentionally kill him- 
self for the purpose of enforcing the liability under a policy,— 
and such, in our opinion, is the rule laid down in Ritter vs. 
Insurance Co., supra,—-such agreement inheres in and forms a 
part of the contract, and is as much a condition to liability as 
if it were written out into an express agreement; and, that 
being so, for the reasons already pointed out a third party, 
claiming under such a policy of insurance made for her benefit, 
ratifies and adopts the implied as well as the express condi- 
tions and limitations of the contract. But we are not forced 
to any refinement of logic to support the conclusion reached in 
this case. There is here an express agreement, showing that 
the contracting parties had the subject fully in mind, and came 
to a definite understanding to the effect that the insurer did 
not undertake to assume the risk of suicide for at least two 
years, and this agreement must be enforced. 

The case of Fitch vs. Insurance Co. (59 N. Y., 557), relied on 
by the Supreme Court of Iowa in the Seiler Case, makes it 
clear that the Court of Appeals of New York considered that 
force and effect should be given to an express condition of a 
policy against suicide, even as against a third party, who 
might be the beneficiary. It there says:— 

“The policy contained no stipulation that it should be void 
in case of the death of the insured by suicide. It was not 
taken out for the benefit of Fitch [the insured], but of his wife 
and children. Although they were bound by his representa- 
tions, and any fraud he may have committed in taking out the 
policy, the policy having been obtained through his agency, yet 
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they were not bound by any acts or declarations done or made 
by him after the issue of the policy, unless such acts were in 
violation of some condition of the policy.” 

The case of Kerr vs. Association (89 Minn., 174) is also relied 
upon by the Supreme Court of Iowa as sustaining its conclu- 
sion in the Seiler Case. A reference to that case shows that 
the provision of the policy made the basis of a defense was as 
follows :— 

If the assured shall die in, or in consequence of, the viola- 
tion of any criminal law of any country, State, or Territory 
in which the assured may be, this certificate shall be null 
and void. 

The defendant in that case offered to prove on the trial that 
Kerr, the insured, had committed the crime of forgery in Min- 
nesota, and fled to Canada to escape arrest, where he was ulti- 
mately discovered and apprehended by detectives, and, to 
avoid being brought back to Minnesota for trial, shot and 
killed himself. The Supreme Court held that that evidence 
was not admissible, saying :— 

“His death in Canada cannot be treated as the proximate re- 
sult of his crime in Minnesota. * * * And the fact of his 
suicide is not in itself to be construed as occurring in or grow- 
ing out of a violation of law, within the meaning of the policy.” 

The court then remarked as follows: 

“In the law of insurance, suicide is not, as a rule, recognized 
as a ground of exemption from liability or for forfeiture of a 
policy issued for the benefit of a third person, unless it is ex- 
pressly so provided in the policy.” 

The Supreme Court of Iowa also seems to think that a differ- 
ent result might follow if 'the contract of insurance contained 
an express provision exonerating the company in case of sui- 
cide. It says, after reviewing the cases to which reference has 
just been made, as follows :— 

We wish now to add a few words on principle by way of em- 
phasis of a thought already expressed. It is not the wrong- 
doer who makes claim here, nor any representative whose 
rights are to be measured by those of the wrongdoer, but per- 
sons who acquired an interest at the time the policy was taken 
out, and who are not in any way responsible for the loss under 
it. ‘The defendant might well have guarded against this con- 
tingency in its contract. Not having done so, we think it is 
now in no position to complain.” 
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How different is the case now under consideration by us! 


As already pointed out, the plaintiff's right, even in the 
policy of $2,500, was to be measured by those of the wrong- 
doer, and the insurer in the present case has in ‘the contract 
specifically guarded against the very contingency which the 
Supreme Court of lowa said might have been guarded against 
in the contract. We unhesitatingly reach the conclusion that, 
on principle as well as authority, no such vested rights were 
created by the $2,500 policy in favor of the plaintiff in this case 
as to relieve her against the consequence of self-destruction by 
the insured. 

The other policy for $5,000, in which plaintiff acquired no 
rights until after the death of the insured, raises no such ques- 
tion as has just been discussed with reference to the $2,500 
policy. She, by accepting an assignment from the beneficiary, 
directly or indirectly, after the death of the insured, is confes- 
sedly made subject to all the infirmities inherent in the con- 
tract as originally made. 

The learned trial judge in his opinion (C. C., 109 Fed., 56), 
places great confidence in plaintiff’s right to recover upon the 
principle that the covenant of the defendant to pay the amount 
of the policy in question is an independent covenant, and not 
at all dependent upon the covenant of the insured not to kill 
himself. We are unable to concur in this view. The cove- 
nant to pay is obviously dependent upon whether the death in- 
sured against occurs, and that death, as already seen, is one 
exclusive of suicide within two years. Not only is this so, but 
the promise not to kill himself within two years was by agree- 
ment made part of the consideration moving the insurer to 
make this promise. 

As said by Mr. Justice Miller in announcing the opinion of 
the Supreme Court in Construction Co. vs. Seymour (91 U. S., 
646) :— 

“Where a specified thing is to be done by one party as the 
consideration of the thing to be done by the other, it is unde- 
niably the general rule that the covenants are mutual, and 
are dependent, if they are to be performed at the same time; 
and, if by the terms or nature of the contract one is first to be 
performed as the condition of the obligation of the other, that 
which is first to be performed must be done or tendered before 
that party can sustain a suit against the other.” 





508 United States Circuit Court of Appeals. [ June, 


In the case of Loud vs. Water Co. (153 U.S., 564), Mr. Justice 
Jackson, speaking for the Supreme Court, says:— 

“The question whether covenants are dependent or inde- 
pendent must be determined in each case upon the proper con- 
struction to be placed on the language employed by the parties 
to express their agreement. * * * The question in each 
case is, which intent is disclosed by the language employed in 
the contract?” 

Applying the test last stated, we have no difficulty in reach- 
ing the conclusion that the parties to the contract of insurance 
in question obviously and plainly intended that the covenants 
should be mutual and dependent, and not independent of each 
other. 

It is next contended that the contracts of insurance sued on 
in this case are by their own terms embodied exclusively in the 
policy, and do not comprehend the applications made by the 
insured therefor. An argument to this effect is drawn from 
the fact that the policies state on their face that the payment 
was to depend upon the following condition :— 


* * * * * * 


shall be paid in 


* * 


The annual premium 
advance on the delivery of this policy, and thereafter, 
on a certain day, every year during the continuation of this 
contract; 

“And subject to the provisions, requirements, and benefits 

stated on the back of this policy, which are hereby referred to 

and made>a part hereof.” The maxim “Expressio unius ex 
clusio alterius,” is invoked, and it is claimed that because the 
provisions of the application are not found on the back of the 
policy their stipulations and contents are not a part of the con- 
tract of insurance. We cannot agree to any such view. We 
have already considered this general question in disposing of 
the argument based on the Iowa statutes, but it may not be 
improper to observe further that the company said in each of 
the policies that it was issued in consideration of the applica- 
tion made for it, and that such application was made a part of 
the contract. It thus clearly appears that by the same token 
by which the provisions on the back of the policy were made 

part of the contract the application therefor was also made a 

part of it. Nothing can be clearer than this. 

Kelly, by accepting a policy which by its terms incorporated 
the application as a part of the contract, necessarily admitted 
that such was a fact. He had already said the same thing in 
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the application signed by him; namely, that it was offered to 
the company as a consideration of the contract, which he was 
to get. The entire application having been so made a part of 
the policy by agreement of the parties must be so treated by 
us, and the agreements, found in the application, as well as 
those found in the policy proper, must be considered in deter- 
mining the true import and meaning of the contract: Ritter 
vs. Insurance Co., 169 U. S., 139; Insurance Co. vs. McConkey, 
127 U. S., 661; First Nat. Bank vs. Hartford Fire Ins. Co., 95 
U.S., 673; Insurance Co. vs. Webb, 45 C. C. A., 648; American 
a Indemnity Co. vs. Carrollton Furniture Mfg. Co., 36 C. 
©. A., CTX. 

cate treating the application and all its terms and 
provisions as a part of each contract entered into between the 
insurance company and Kelly, what does it mean? In answer- 
ing this question there does not seem to be any necessity for 
resort to technical distinctions between representations and 
warranties or aftirmative and promissory warranties. The 
cardinal rule to be observed in construing all contracts is to 
determine, from a consideration of the four corners of the in- 
strument or instruments creating it, what was the intention of 
the parties to the same: Insurance Co. vs. Gridley, 100 U. 8., 
614, 615; Long vs. Timms, 107 Mo., 512. Subjecting the con- 
tracts in question to this test, it is very apparent, as we have 
already indicated in disposing of other branches of the case, 
that the death of Kelly by suicide at any time within two years 
after the date of the policy, whether sane or insane, was not a 
risk assumed by the insurer at all. The parties to the con- 
tract, when made, the insurer speaking for itself, and Kelly 
speaking for himself and as agent for the beneficiary, so 
agreed. This clearly enough appears from the following: The 
company agreed, in effect, that in consideration of the repre- 
sentations and agreements found in the applications for insur- 
ance, made by Kelly, it would upon the death of Kelly, pay a 
certain sum of money to the beneficiaries named in the poli- 
cies. Kelly agreed that such death should not occur by sui- 
cide within two years at least. The fair and reasonable im- 
port of these mutual agreements, in our opinion, is that the 
death insured against was such a death as might occur at any 
time in the future, excepting that, however, by suicide, sane or 
insane, if the same should occur within two years 
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Kelly, in his proposition for insurance called “Application,” 
said :— 

I hereby warrant and agree not to reside or travel in any 
part of the torrid zone, and not to engage in any specially 
hazardous occupation or employment, during the next two 
years following the date of issue of the policy for which ap- 
plication is hereby made, and also not to engage in any mili- 
tary or naval service in time of war, during the continuance 
of the policy, without first obtaining permission from this 
company. I also warrant and agree that I will not die by 
my own act, whether sane or insane, during the said period 
of two vears. 

The company in its acceptance of the proposition, under the 
heading “Incontestability,” found on the back of the policy, 
said :— 

It is hereby further promised and agreed that after two 
years from date hereof the only conditions which shall be 
binding upon the holder of this policy are that he shall pay 
the premiums at the times and place and in the manner 
stipulated in the said policy, and that the requirements of 
the company as to the age and military or naval service in 
time of war shall be observed, and that in all other respects, 
if this policy matures after the expiration of the said two 
years, the payment of the sum insured by this policy shall 
not be disputed. 


This last-mentioned covenant or agreement on the part of the 
company obviously has reference to the agreements of Kelly 
found in the proposition above quoted. It cannot escape ob- 
servation that the parties treated the agreements referred to 
as conditions of continuing liability on the part of the com. 
pany. They are referred to as “conditions,” and it is agreed 
that the only ones which shall be binding after two years are 
those relating to engaging in military or naval service in time 
of war. In all other respects it was agreed that “if this policy 
matures after the expiration of the said two years the pay- 
ment of the sum insured by this policy shall not be disputed.” 
This carries the reasonable implication that, if the policy 
should mature by the death of the insured within two years, 
the policies might be disputed for breach of any of the “con- 
ditions” upon which liability depended. 

The clear import and meaning of all this is that the policy 
was issued and the company’s obligation of payment assumed 
on certain specified conditions, among them that Kelly should 
not reside or travel in any part of the torrid zone, or engage in 
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any of the specially hazardous occupations recited in the ap- 
plication, or die by his own act, whether sane or insane, within 
the period of two years after the date of the policy. The wis- 
dom of conditions of this kind is not for us to consider, but it is 
perfectly obvious that they were intended to prevent devising 
schemes to defraud an insurance company by securing insur- 
ance in contemplation of immediate exposure to probable 
death or immediate purpose to take one’s own life. However 
this may be, the parties, by language admitting of no other 
rational meaning, agreed upon it, and that puts an end to our 
inquiry. The insured, acting for himself in one application, 
and as agent for the proposed beneficiary in the other, war- 
ranted and agreed, as a consideration for the execution of the 
policies, that he would not die by his own act, whether sane or 
insane, during the period of two years after the date of the 
policies. This, by reference to the incontestability clause, al- 
ready quoted, was by agreement made a condition to continu- 
ing liability. 

But we do not wish to be understood as holding that it re- 
quired any express agreement that the clause in question 
should be treated as a condition to liability. In our opinion, it, 
having been offered to and accepted by the company as a con- 
sideration of the assumption of the risk and for the continu- 
ance of liability for two years at least, is, in and of itself, a 
promissory warranty, requiring the insured to strictly conform 
thereto, in order to hold the company to a liability on the poli- 
cies in favor of the beneficiaries. Failure to observe the stipu- 
lation of warranty, resulting, as in this case, in the death of 
the insured, undoubtedly absolves the insurance company from 
liability. 

For the reasons already given, we cannot agree with counsel 
for plaintiff that it is necessary to find in the policy itself an 
express stipulation that in case of failure to observe the war- 
ranty the policy should be void. Such is the conclusive result 
of such failure determined and fixed by the law itself. While 
we have endeavored te answer the argument of counsel based 
upon the technical doctrines of condition and warranty, we 
prefer to place our determination of this case upon the broad 
proposition that the contracts of insurance, when fairly and 
reasonably construed, show that death of the insured by sui- 
cide, sane or insane, was a risk not undertaken by the insurer 





512 United States Circuit Court of Appeals. [ June, 


atall. There is no merit in the contention that a return of the 
premiums paid by Kelly was a prerequisite to a defense by the 
insurance company. The company earned the premiums paid 
by Kelly for the risk which it agreed to assume, and which it 
did assume and carry until Kelly’s death. This risk embraced 
death from practically all other causes but’ suicide. Cases 
where fraud may have been so practiced in the negotiations as 
to render the contract voidable at the instance of the com 
pany, or cases where no risk at all ever attached, are totally 
inapplicable to the facts disclosed in this case, and afford no 
warrant for plaintiff's contention. 

It is next contended that the agreement of Kelly not to die 
by his own act while insane was impossible of performance, 
and known to be so by both parties to the contract, and there- 
fore void. The argument is that self-destruction by an insane 
person is not his act, but rather the result of an irresistible im- 
pulse, over which he ‘had no control, and therefore not within 
his power to prevent, and that an agreement to prevent it falls 
within that class of agreements which are void because of im- 
possibility of performance. This argument is obviously 
founded on the doctrine taught by the case of Insurance Co. ys. 
Terry, 15 Wall., 580. It is there held that where the condition 
is that, “if the insured shall die by his own hand ” (without 
the qualifying words sane or insane), the policy shall be void, 
the defense must show affirmatively that the death was the 
result of an intentional act of a responsible being, and not the 
act of one driven by an insane impulse, over which he had no 
control. 

The history of insurance litigation shows that the decision 
in the last-mentioned case brought about other and different 
stipulations in policies of life insurance, exonerating insurers 
from liability in case of suicide by the insured, whether he was 
sane or insane at the time of committing the act. Stipulations 
of the latter kind have been frequently before the courts, and 
been pronounced valid and enforceable on the distinct ground 
that they create an excepted risk; in other words, that a 
clause of that kind found in a policy of insurance evinces a 
clear intention on the part of both parties to the contract that 
self-inflicted death by the insured, whether sane or insane at 
the time, was not one of the risks assumed by the insurer. 

In the case of Bigelow vs. Insurance Co. (93 U. 8., 284) Mr. 
Justice Davis, in delivering the opinion of the court, says:— 
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* There has been a great diversity of judicial opinion as to 
whether self-destruction by a man, in a fit of insanity, is within 
the condition of a life policy, where the words of exemption are 
that the insured ‘shall commit suicide, or * shall die by his 
own hand.’ But since the decision in Insurance Co. vs. Terry 
(15 Wall., 580) the question is no longer an open one in this 
court. In that case the words avoiding the policy were, ‘ shall 
die by his own hand,’ and we held that they referred to an act 
of criminal self-destruction, and did not apply to an insane 
person who took his own life. But the insurers in this case 
have gone further, and sought to avoid altogether this class of 
risks. If they have succeeded in doing so, it is our duty to give 
effect to the contract, as neither the policy of the law nor 
sound morals forbid them to make it. If they are at liberty to 
stipulate against hazardous occupations, unhealthy climates, 
or death by the hands of the law, or in consequence of injuries 
received when intoxicated, surely it is competent for them to 
stipulate against intentional self-destruction, whether it be 
the voluntary act of an accountable moral agent or not. It is 
not perceived why they cannot limit their liability, if the as- 
sured is in proper language told of the extent of the limitation, 
and it is not against public policy. The words of this stipula- 
tion, ‘shall die by suicide (sane or insane), must receive a rea- 
sonable coustruction. If they be taken in a strictly literal 
sense, their meaning might admit of discussion, but it is obvi- 
ous that they were not so used. ‘Shall die by his own hand, 
sane or insane,’ is doubtless a more accurate mode of expres- 
sion, but it does not more clearly declare the intention of the 
parties. * * * Nothing can be clearer than that the words 
‘sane or insane’ were introduced for the purpose of excepting 
from the operation of the policy any intended self-destruction, 
whether the insured was of sound mind or in a state of in- 
sanity.” 


In the case of Insurance Co. vs. McConkey (127 U. S., 661) 
the policy sued on contained a clause that * no claim shall be 
made under this policy when the death or injury may have 


been caused by * * * suicide (felonious or otherwise, sane 
or insane).” Mr. Justice Harlan, in delivering the opinion of 
the court in that case, said if the insured * commit suicide then 
the law was for the company, because the policy by its terms 
did not extend to or cover self-destruction, whether the in- 


sured was at the time sane or insane.” See, to the same effect. 
VoL. XXXI.-—33. 
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the case of Scarth vs. Society, 75 Iowa, 346. There are many 
other cases, both State and Federal, to which attention might 
be called, which announce the same doctrine, but we do not 
deem it necessary to pursue this inquiry further. 

Applying the rule governing the interpretation of contracts 
hereinbefore referred to, and seeking to give a reasonable in- 
terpretation to the clause now under consideration, consonant 
with the manifest intention of the parties ‘as disclosed by all 
the provisions of the policies, we can only reach one conclu- 
sion: that the insured, Kelly, not only agreed that he would 
not die by his own act, whether sane or insane, within the 
period of two years, but, in effect, agreed, as already stated, 
that the risk actually assumed by the company excluded death 
by suicide within two years. The facts of the case, therefore, 
do not warrant the application of the rule rendering contracts 
void which are impossible of performance, and so known by 
both parties to it. 

The ability and persistence with which learned counsel for 
plaintiff, both in oral argument and brief, pressed the points 
already considered upon the attention of the court, caused us 
to enter upon a discussion of questions more at length than 
their intrinsic difficulty, in the light of controlling authority, 
probably required. 

The result reached, after a full consideration of all questions 
presented, is that as a conclusion of law, deducible from the 
agreed statement of facts on which the case was submitted, 
the plaintiff cannot recover. The judgment of the trial court 
must be reversed and remanded, with directions to render a 
judgment in favor of the defendant. 
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SUPREME COURT OF OHIO. 


JOHNSON 
v8. 


NORTH BRITISH & MERCANTILE INS. CO.* 


One engaged in a general fire insurance business, representing a number 
of companies, may be authorized by an owner desiring to keep his 
property insured to accept for him the company’s notice of cancella- 
tion of an existing policy, and thereupon to write the risk in another 
company. Such authority may be directly given, or may be inferred 
from a course of dealing between the parties involving such transac- 
tions. But there is no presumption that the agent, to procure a 
policy of insurance, has authority, after he has procured and deliv- 
ered it to the insured, to receive notice of cancellation and discharge 
the policy. 


Ratification of an act done without authority can be effectual only where 
the act is done by one professedly acting in the name of the party 
sought to be charged as principal, or for his benefit. And where the 
one who does the act neither has, nor professes to have, authority to 
represent another, the subsequent assent of such other to be bound 
as priucipal has no operation. 


Error to Circuit Court, Belmont County. 


Statement of facts by Sprar, J. 


The action below in the Common Pleas of Belmont was by 
plaintiff in error, Isaac Johnson, against the defendant in er- 
ror, the North British & Mercantile Insurance Company, upon 
a fire policy covering dwelling house, barn, household goods, 
and farming utensils. A jury being waived, the cause was 
submitted to the court on the pleadings and an agreed state- 
ment of facts. The pertinent facts are as follows: (1) July 1, 
1897, one W. O. Chappell was the general agent at Barnesville, 
Ohio, for several insurance companies, including the Hartford 
of Hartford, Conn., and the defendant, the North British. 
(2) On the day named Johnson (who was then the owner of, 
and lived upon, a farm near Atlas, Belmont County), on the 
street, in Barnesville, applied to Chappell for insurance on his 
farm buildings and contents. He was told the rate of pre- 
mium, and promised to call at Chappell’s office, but did not do 
so. (3) On the next day Chappell went to Johnson’s farm to 
secure the insurance. They had a general consultation, in 





*Decision rendered, Feb. 25, 1902. Syllabus by the Court. 
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which Chappell told Johnson what companies he represented, 
and asked Johnson in what company he wished to be insured. 
Johnson answered that it made no difference to him, but to 
place him in some good company. Johnson paid Chappell $10 
on account of premium, which was to be $13.50. The insurance 
was then finally agreed upon. (4) July 5th Chappell issued and 
mailed to Johnson policy No, 20,065 in the Hartford, and noti- 
fied the company. The written description and printed parts 
were similar to that of the policy in suit. Johnson duly ac- 
cepted and held the policy until after the fire. (5) The Hart 
ford Company, by letter received by Chappell on the 20th, di- 
rected him to cancel its policy, and accordingly, on July 28th, 
Chappell went to Johnson's to take it up and cancel it. Not 
finding Johnson at home, he requested a son, a lad of about 16, 
residing on the farm with his father, to tell his father to come 
to his (Chappell’s) office that week and bring the policy; that 
he desired to change the insurance to another company. The 
son never informed his father of the request. Johnson never 
had, until after the fire, any notice or knowledge that the com- 
pany desired, or that Chappell was directed, to cancel the 
policy. (6) On July 29th Chappell wrote the company that he 
had been to Johnson's home to get their policy and cancel it, 
but that Johnson was not at home, and that he left instruc 
tions with his son for its return. (7) On July 28th Chappell 
wrote on his policy ledger a cancellation of the Hartford 
policy, and wrote the policy in suit in the North British, in all 
respects similar to the Hartford policy, save that it was not to 
take elfect until the 3d day of August following. At the same 
time he entered the North British policy upon his policy regis- 
ter, and made his daily report of the same to the company. 
(8) August 4th a fire occurred, and the barn building and con 
tents described in both policies were totally destroyed. (9) 
August 5th, Chappell, having heard of the fire, went to John- 
son's house. Having been absent from home for four days, he 
did not know whether Johnson had surrendered the Hartford 
policy, and wanted to ascertain as to it. Johnson was ill, and 
could not be seen. Learning this, Chappell asked a son, a man 
about twenty-four vears of age, for the policy, stating that he 
must have it, but did not state that he had placed the insurance 
in another company, nor that the policy had been ordered can- 
celed. The young man then delivered the policy to Chappell. 
Johnson had no knowledge that the policy had been so deliy- 
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ered, nor had the son authority to deliver it. (10) Some time 
after the fire, Johnson called at Chappell’s office to get the 
Hartford policy, but, Chappell not being in, returned home 
without receiving it. At that time he had no knowledge that 
any other policy had been written. The policy in suit was de- 
livered to Johnson August 10th. No part of the $10 paid by 
Johnson was returned to him, nor was there any offer on the 
part of the Hartford Company, or any of its agents, to return 
the same. He did not ask as to its return, nor did he pay or 
offer to pay any of the premium for the North British policy. 
(11) Johnson never had at any time before the fire notice in any 
way that his policy in the Hartford had been ordered canceled. 
(12) In dealing with each company, Chappell charged himself 
with the full amount of the premium. (13) August Tth Chap- 
pell notified the defendant company of the loss, and the com- 
pany responded that its State agent, Bell, had been instructed 
to attend to adjustment. Bell thereupon went to Atlas to ad- 
just the loss, and then learned from Johnson of the issuing of 
the Hartford policy, which was the first notice he or the com- 
pany had of that fact. Johnson at the time supposed Bell was 
the adjuster of the Hartford Company. Thereupon the defend- 
ant company, being informed by Bell of the previous issuing of 
the policy to Johnson in the Hartford, denied liability for the 
loss. (14) September 27th Chappell sent $11.47 to the defend- 
ant company in payment of the premium on the policy, which 
sum was returned by the company. (15) The policy.issued by 
the Hartford Company contained the following stipulation re- 
garding cancellation; viz.:— 

This policy shall be canceled at any time at the request of 
the insured, or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as here- 
inbefore provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be re- 
turned on surrender of this policy or last renewal, this 
company retaining the customary short rate, except that, 
when this policy is canceled by this company by giving no- 
tice, it shall retain only the pro rata premium. 

(16). The poliey of the North British Company (the one in 
suit) contained the following provision regarding other insur- 
ance; viz.:— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has, or shall hereafter make or procure, any other con- 
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tract of insurance, whether valid or not, on property covered 

in whole or in part by this policy. 

(17). No other provision was indorsed on said policy, or 
added thereto, regarding other insurance; nor was any other 
agreement of any kind made upon the subject. 

The court found the issues for the plaintiff, and assessed the 
damages at $903.86, for which judgment was rendered against 
the defendant. This judgment was reversed by the Circuit 
Court on the ground that the finding and judgment of the Com- 
mon Pleas are not sustained by the evidence, as shown by the 
agreed statement of facts, and that the same is contrary to 
law. The plaintiff brings error. 


‘Tuomas A. Logan and Perry & Crew, for Plaintiff in Error. 
Driaes & Herntetn, for Defendant in Error. 


Spear, J. (after stating the facts). 

That the agreed premium had not all been paid, nor any 
part of it. directly to the North British Company, and that the 
North British policy was not delivered to Johnson before the 
fire, are believed not to stand in the way of a recovery, for nei- 
ther was a condition precedent to the taking effect of the 
policy: Insurance Co. vs. Lambert, 26 Or., 199; Newark Mach. 
Co. vs. Kenton Ins. Co., 50 Ohio St., 549. But one of the de- 
fenses interposed, and the one specially insisted upon, is that 
the plaintiff at the time of writing the policy in suit, and at the 
time of the fire, had insurance on the same identical property 
for the same identical amount as specified in the policy in suit, 
in violation of the contract respecting other insurance, and 
that, if the policy sued on be otherwise valid, it is rendered 
void by reason of the facts here stated. This proposition is 
met by the plaintiff with a denial that there had been any vio- 
lation of the terms of the policy sued upon, because the policy 
in the Hartford Company had been canceled prior to the issu- 
ing of the North British policy. That the Hartford Company 
endeavored to obtain a cancellation of its policy admits of no 
denial, and the question is whether or not that effort was ef- 
fectual. It is contended by plaintiff that it was: (1). Be- 
cause, under the contract between Chappell and Johnson, he 
became the agent of Johnson for the purpose of keeping the 
property insured for three years in a good company, which 
gave him authority to do whatever was necessary to secure 
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that object, and the cancellation of one policy (the company re- 
fusing to carry it) and the writing of another were necessary 
acts in the performance of that duty, and hence the act of 
Chappell in that behalf was in law the act of Johnson. (2). 
And if this be not so, yet when Johnson, being apprised of all 
the facts, elected to claim under the North British policy, that 
was an election to treat the Hartford policy as rescinded and 
of no effect; that it was, in other words, a ratification of the 
act of Chappell in canceling the Hartford policy. 

1. Agency of Chappell: It is not doubted that the legal ef- 
fect of the transaction was to make Chappell the agent of 
Johnson to procure for him a policy of insurance on his prop- 
erty for three years in a good company. This office he might 
properly undertake to perform, inasmuch as its performance 
did not conflict with his duties to the companies which he rep- 
resented. He could not serve two masters whose interests 
were incompatible, but he could properly serve both parties so 
long as the duties were consistent: Insurance Co. vs. Lam- 
bert, supra; Northrup vs. Insurance Co., 48 Wis., 420; Insur- 
ance Co. vs. Hartwell. 123 Ind., 177; Schauer vs. Insurance 
Co., 88 Wis., 561. Hence he might be regarded as the agent 
of Johnson in procuring a policy in any of the companies he 
represented, and the authority might be held to go further 
than this if warranted by the facts. Indeed, it has been so 
often held that an insurance agency, representing several com- 
panies, with authority to act on applications and issue policies, 
as well as to cancel the same in proper cases, may also act as 
the agent of the insured in waiving notice of cancellation, and 
in accomplishing the delivery of a new policy when substituted 
for the one canceled, that the proposition may be regarded as 
settled law. And it has been also held that “such agency may 
be established by a long course of conduct and uninterrupted 
custom, without express authority being conferred either in 
writing or by parol:’? Hamm Realty Co. vs. New Hampshire 
Fire Ins. Co.; Schauer vs. Insurance Co., supra. But the dis- 
puted question in the case at bar is, do the facts justify the 
conclusion that authority to accept notice of cancellation for 
Johnson was given? Certainly it is not to be inferred from 
any long course of dealing, for it does not appear that the 
parties had between them but the one transaction. Nor do 
the facts found disclose any actual intention to clothe Chap- 
pell with power to act for Johnson beyond the procuring of the 
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policy. It does not appear that the minds of the parties, or 
either of them, was directed to that matter. Not a word was 
said on the subject. Indeed, the conduct of Chappell would 
imply that he did not at the time suppose that he had author- 
ity to act for Johnson in the matter of cancellation. The dis- 
tinct finding is that, on receiving direction to cancel the Hart- 
ford policy, he “went to Johnson’s to take it up and cancel it,” 
but did not get the policy, Johnson being absent, and then 
wrote the company that “he had been to Johnson’s home to 
get their policy and cancel it, but Johnson was not at home,” 
etc. If he had understood that he had authority to waive the 
five-days’ notice for Johnson and consent to the cancellation, it 
is hardly probable that he would have delayed acting upon it 
for eight days (from the 20th to the 28th), or wouid have then 
informed the company of his failure to see Johnson and pro- 
cure the policy, or would have neglected to inform it of his act 
in writing a cancellation on his policy ledger. The meat of the 
qaestion, then, is whether the agency of Chappell to procure 
insurance for Johnson is presumed to continue for the purpose 
of canceling the policy procured by him, or receiving notice of 
such cancellation. We think that, both on reason and author- 
ity, the question must be answered in the negative. An agent 
to procure.a contract has no power to discharge it implied from 
the original authority merely, for authority to make a contract 
cannot be held to imply authority to destroy it. And the rule 
is well established that, where one is specially employed to 
procure insurance on certain property, the agency terminates 
with the procurement of the policy. See, among many au- 
thorities, the following: Grace vs. Insurance Co., 109 U. S., 
278; Kehler vs. Insurance Co. (€.C.), 23 Fed., 709; Insurance 
Co. vs. Sammons, 110 IIL, 166; Mutual Assur. Soc. vs. Scottish 
Union & Nat. Ins. Co., 84 Va., 116; Insurance Co. vs. Nill, 114 
’a., 248; Broadwater vs. Insurance Co., 34 Minn., 465; Quong 
Tue Sing vs. Assurance Corp., 86 Cal., 566; Von Wein vs. In- 
surance Co., 52 N. Y.. Super. Ct., 490; Rothschild vs. Insurance 
Co., 74 Mo., 41; Stilwell vs. Insurance Co., 72 N. Y., 385; Her- 
mann vs. Insurance Co., 100 N. Y., 411; Body vs. Insurance Co., 
63 Wis.. 157; Davis Lumber Co. vs. Home Ins. Co., 95 Wis., 542. 
Attention is called by counsel for plaintiff in error to the unre 
ported case of Insurance Co. vs. Shoemaker (1 O. 8. C. D., 48) 
error to the Circuit Court of Hancock County,—decided by this 
court October 29, 1889. adversely to the company. In that 
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case the owner applied to the agent for two policies, leaving it 
to the latter to select the companies. He selected the Ger- 
mania and the Kenton, but expressed doubt whether the latter 
would accept; and it was then arranged between them that 
the policies should be written in the two companies, but, if the 
Kenton should refuse, then that policy should be canceled, and 
an equally good one should be substituted, and the two poli- 
cies were then written and delivered. The Kenton, on being 
notified, did refuse, and that policy was thereupon canceled, 
and a policy written in the Germania, also represented by the 
agent. The agent thereupon mailed a postal card to the in- 
sured, advising of the cancellation and of the writing of the 
Germania policy, which card was received by the latter before 
the tire. It is entirely clear that this decision cannot aid the 
counsel’s contention. The provision of the Hartford policy re- 
specting cancellation required five days’ notice to the insured, 
which notice was not given. Unless the act of Chappell in 
writing a cancellation on his policy ledger binds Johnson, it is 
dificult to see why the Hartford policy did not continue in 
force until the fire. 

2. Did the election of Johnson to sue on the North British 
policy have the effect to ratify the act of Chappell in entering 
a cancellation of the Hartford policy on his policy ledger, and, 
if so, could that ratification affect the defendant company? 
We think this question, also, must receive a negative answer. 
Assuming, without holding, that such efection to sue would in 
any case be a sufficient ratification, in the present case Chap- 
pell did not purport to act for Johnson, nor assume to have 
authority to do so. To cause an unauthorized act to be vali- 
dated by subsequent ratification, it must appear to have been 
done in the name of, or for the benefit of, a principal. That a 
ratification is effectual only when the act is done by one pro- 
fessedly acting as the agent of the party claiming to have been 
the principal is held in Mitchell vs. Association, 48 Minn., 278. 
See, also, Joyce, Ins., § 463; Huff., Ag., 30; Mechem, Ag., § 127, 
and authorities cited; and Whart., Ag., § 62. Another consid- 
eration deserves attention: At the time the claimed ratifica- 
tion took place, the rights and liabilities of the parties had, by 
the terms of the contracts themselves, become fixed; and 


whether, in any case. intervening rights of third persons could 
be injuriously affected by subsequent ratification, it is not too 
much to say that. to have that effect, the intent to ratify, and 
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the sufficiency of the ratification, should be clearly shown. 
Ordinarily the ratification relates back to the time of the act 
‘atified, but in Pollock vs. Cohen (32 Ohio St., 514) it is held 
that: “Where, however, intervening rights have been ac- 
quired by a third party, such intervening rights cannot be in- 
juriously atfected by the ratification;” citing Whart., Ag., 
§§ 77, 78; Paley, Ag., 345; Taylor vs. Robinson, 14 Cal., 396; 
Wood vs. McCain, 7 Ala., 800; Fiske vs. Holmes, 41 Me., 441; 
’armelee vs. Simpson, 5 Wall., 81. Whether the principle an- 
nounced in Pollock vs. Cohen, supra, is or is not controlling, 
under the circumstances of this case, we are satisfied that, 
upon all the facts, the plea of ratification cannot avail the 
plaintiff in error. 

Our conclusion is that the Hartford Company’s notice to 
Chappell of its desire to cancel the policy was not notice to 
Johnson, and, inasmuch as the company had not availed itself 
of its right to cancel by proper notice to the insured, the policy 
remained in force at the time of the fire. This contention be- 
ing determined against the plaintiff, we see no escape from the 
conclusion that the Hartford policy constituted other insur- 
ance on the property, within the meaning of the clause in re- 
spect to that matter in the policy in suit, and that the exist- 
ence of a contract of other insurance, without complying with 
the provisions of the policy of the defendant company, ren- 
dered its policy void, at its election, and that having elected, 
on first being informed of the facts, to treat the contract as 
void, the company cannot be held: Phoenix Ins. Co. vs. Michi- 
gan Southern & Northern I. R. Co., 28 Ohio St., 69; Fire Office 
vs. Clark, 53 Ohio St., 414. Judgment affirmed. 

Burket, Davis, and Shauck, JJ., concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
EIGHTH CIRCUIT. 


HOME LIFE INS. Co. 
vs. 


MYERS.* 


A warranty in an application that no insurance with another company is 
pending, will be enforced, and when it appeared that such application 
was then pending and the policy was actually issued shortly after the 
policy in suit its denial was false. 

The acceptance of two policies whose combined amounts were equal to 
that of the single policy called for by the application is a waiver of 
the variance. 


The questions and answers in an application for a policy of a certain 
date are simply contracts for insurance, and the date is waived by 
acceptance of a policy based on the application bearing later date. 


Where, on account of the large amount of insurance, a second medical 
examination was called for and the answers as to other insurance in 
the second examination were transposed by clerical error, and the in- 
tention clear that both should have the same meaning, the state- 
ments were not ambiguous so as to impose on the company the duty 
of inquiry. 


Requiring proofs of death or otherwise subjecting a claimant to expense 
is not a waiver of any defense which was at the time unknown to the 
company. 


In error to the Circuit Court of the United States for the 
District of Kansas. 


Cuirrorp Histep and W. H. Rosstneron (William G.Low and Chas. 
Blood Smith on the brief), fur Plaintiff in Error. 

Joun H. Arwoop and Cuas. Haypen (H. F. Graham, C. F. Hurrel, 
and Sidney Hayden on the brief), for Defendant in Error. 


Before Sanborn and Thayer, C. JJ., and Adams, D. J. 


Apams, D. J. 

This was an action instituted by the defendant in error, as 
administrator of the estate of Paul B. Swetlick, to recover of 
the Home Life Insurance Company, plaintiff in error, the.sum 
of $25,000, alleged to be due him on three certain policies of 
life insurance executed by the insurance company upon the 
life of his intestate. Many defenses were interposed to the 
action, but only one of them will be considered by us, as it is 


* Decision rendered, Dec. 2, 1901. 
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decisive of the case. The three policies sued on (two for $10,- 
000 each and one for $5,000) each read in part as follows :— 
The Home Life Insurance Company, by this policy of in 
surance, in consideration of the written and printed applica- 
tion for this policy, which is hereby made a part of this 
contract, and of the payment, ete., does insure the life of 
Paul B. Swetlick, of * * * in the amount of * * * 
dollars. 


The application referred to in the policy, embodying certain 
statements and answers to interrogatories, contains, over the 
signature of the insured, the following agreement :— 

I also agree that all the foregoing statements and answers 

* * * are by me warranted to be true, and are offered to 

the company as a consideration of the contract. 

Question 16 found in the application is as follows: “Has 
any proposition or negotiation or examination for insurance 
been made in this or any other company or association on 
which a policy has not been issued, or which, if issued, was 
modified in amount, kind, or rates? State in what company, 
and when; or, is any other negotiation for insurance contem 
plated?” To this question the insured answered, “No.” From 
the foregoing it appears that the insured, among other things, 
agreed with the company, as a consideration for the policies in 
question, that he at that time had no proposition or negotia- 
tion for insurance pending with or under consideration by any 
other insurance company. This was a material matter, about 
which the company might reasonably require information, and 
upon which its action might reasonably depend. It was 
deemed so material by the company that it required from the 
insured a warranty of the truth with respect to it; and the in- 
sured, for the purpose of securing the policy, was willing to 
make and did make the warranty as required. This agree- 
ment, relating as it does to a matter obviously proper and ma- 
terial for consideration by the insurance company in determin- 
ing whether it would accept the proposition for insurance on 
the life of the insured, would be enforceable even if it were 
not made the subject of special warranty; but, being so made. 
it comes fully within the principles announced in many cases, 
and must be enforced: Jeffries vs. Insurance Co., 22 Wall., 47; 
Society vs. Llewellyn, 7 C. C. A., 579; Brady vs. Association, 9 
C. C. A., 252; American Credit Indemnity Co. vs. Carrollton 
Furniture Mfg. Co., 36 C. C. A., 671; Insurance Co. vs. Webb, 
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15 C. C. A., 648. The record shows beyond cavil or doubt that 
at the time the insured made the application in question he 
had an application then under consideration for insurance in 
the Northwestern Mutual Life Insurance Company for $20,000. 
The application to the Home Life Insurance Company bears 
date July 1, 1892. The three policies issued on that applica- 
tion bear date September 8, 1892. On June 28, 1892, the in- 
sured made application in writing for $20,000 of life insurance 
in the Northwestern Life Insurance Company, and subse- 
quently, about the middle of September, two policies of that 
company, each for $10,000, issued on that application, were de- 
livered to the insured. Accordingly, whether the application 
to the Home Life Insurance Company is to be treated as made 
when signed, or on a later day when forwarded to the insur- 
ance company for its action, on either of these dates and dur- 
ing all the time intervening an application was pending and 
under consideration by the Northwestern Mutual Life Insur- 
ance Company for a large amount of insurance on the life of 
the insured, and his answer to question 16 was undoubtedly 
false. Plaintiff's counsel appreciate the difficulty involved in 
this situation, and strenuously seek to avoid the result. They 
pleaded in their reply that the insured, at the time ‘he made 
the application in question, informed the agent of the defend- 
ant company that he had made applications for other and 
additional insurance, which at that time had not been acted 
upon, and that the nonappearance of this fact in the appli- 
cation was the fault of the agent of the defendant company, 
and not that of the insured. There is not a scintilla of evi- 
dence to support this plea. All the evidence of this character 
in the record relates to the matter of securing further insur- 
ance at some time in the future, and may have been pertinent 
to another phase of the case, but does not relate at all to the 
matter of pending negotiations for insurance, which is the sub- 
ject involved in the first part of question 16. 

They next contend that the agreements found in the applica- 
tion were not binding on the insured, because the policies 
were not issued in accordance with the terms of the applica- 
tion. It is contended that, because the application was for a 
policy of $25,000, and because the insurance company issued 
three policies for $10,000, $10,000, and $5,000, respectively, ag- 
gregating $25,000, this was such a departure from the terms of 
the application as amounted to a refusal to issue the policy as 
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applied for, and to a new proposition by the insurance com- 
pany to the insured to take the three policies in question on 
the terms contained in them alone, without reference to the 
application. It is also contended that by the terms of the ap- 
plication the policy applied for was to bear date July 1, 1892, 
the date of the application, or, at any rate, was to be effective 
from and after that day; but the policies actually issued bore 
date September 8, 1892, and therefore that the policies were 
not issued on the application as made. There is, in our opin 
ion, no merit in either of these propositions. In the first place. 
the application is not for one policy of $25,000, but merely for 
insurance in that amount. The company accepted the propo- 
sition, and delivered to the insured insurance consisting of 
three policies, aggregating the amount desired. The policies 
were delivered to the insured with the statement forming a 
part of each policy that it was executed “in consideration of 
the written and printed application for this policy.” The in- 
sured accepted them, without objection, as issued pursuant 
to the application for the same. Neither he nor any person 
claiming under him can now be heard to repudiate on such 
trifling grounds the application so recognized by him. 

We are also of opinion that there is no provision in the ap- 
plication clearly or by any fair implication requiring the policy 
or policies to be issued thereupon to bear date July 1, 1892, or 
to be effective thereafter. It is true the following question— 
being No. 19—appears in the application; namely:— 

What amount has been paid to make the insurance under 
this application binding from this day, provided the applica- 
tion is approved by the company? Ans. $969.75. Has 
conditional receipt been given? Ans. Yes. State in full 
the terms agreed upon for the settlement of first premiums 
subject to the approval of the company? Ans. Check given 
due September 4, 1892. 

This amounts at best only to a contract for insurance, pro- 
vided the application should be approved by the company; in 
other words, a contract for insurance was concluded subject to 
the condition aforesaid. But the contract of insurance usually 
expressed by a policy was clearly not to be made until the ap- 
plication should be approved by the company, and then, in the 
absence of stipulation to the contrary, only within a reason- 
able time thereafter. But, suppose it be true that the applica- 
tion contemplated that the insurance applied for, if approved 
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by the company, should be effective after July 1, 1892. The 
company executed its policies bearing date September 8, 1892, 
reciting in each of them that they were issued in consideration 
of the “application for this policy,” and tendered the same to 
the insured as and for the insurance applied for, and he ac. 
cepted the same as issued on that application. Such being the 
case, we are of opinion that the contracts of insurance were 
accepted by the insured in full satisfaction of the contract for 
insurance, and that any trifling departures from the provisions 
of the latter contract were thereby waived by him. The plain- 
tiff, claiming under and throvgh him, is bound by his acts, and 
on every principle of estoppel cannot repudiate his obligations, 
constituting the admitted consideration for the policy, and 
hold the insurer to honor its obligation undertaken for that 
consideration. The doctrine of waiver and estoppel both com- 
bine to prevent any such inequitable result. 

The next proposition urged by plaintiff’s counsel to excuse 
the false answer to question 16 is this: That the answer was 
so ambiguous and uncertain that. if the insurance company 
wanted more exact or definite information, it should have re- 
quested it, and, having failed to do so, must be held to have 
waived the requirement of any information on the subject. To 
appreciate the contention of counsel, it becomes necessary to 
advert to the proof. It appears that after the application was 
nade and signed, and on August 15, 1892, a medical examina- 
tion of the applicant was made, the results of which were writ- 
ten or filled out in blank forms on the back of the application; 
that when the application, with the accompanying report of 
the medical examiner, was received, at the home office of the 
company in New York, the executive officers concluded, and so 
wrote its general manager at Chicago, that by reason of the 
large amount of insurance applied for by the applicant the 
company desired another medical examination made by some 
vther good physician of the regular school; that accordingly 
Mr. Swetlick, the applicant, was subjected to a second exami- 
nation. It appears that the general character of the medical 
examination made of applicants for insurance by the defen- 
dant company was to require of the applicant and examining 
physician answers to certain questions which appear printed 
on the back of forms of application for insurance, and to re- 
quire a report thereon by the physician. When the medical 
examiner undertook to make the second examination pursuant 
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to the requirement of the executive ofticers of the company, he 
took one of the blank forms which the company employed for 
that purpose, and filled it out, stating the results of his exami- 
nation, and answering the several questions there appearing. 
This was done on September 3, 1892, and the report is signed 
by the second medical examiner as of that date. Notwith- 
standing the fact that no further application was suggested to 
or required of the applicant, nevertheless, because the blank 
for such application was on the reverse side of the medical ex 
aminer’s form, the same was signed by the applicant with the 
same date, abbreviations, punctuations, and spacing, as were 
found in the first application, with the exception of answers to 
questions 15 and 16. In the first application questions 15 and 
16, with their answers, are as follows :— 

(15). Is applicant now, or has he ever been, insured in this, 
or any other company; give name of company and amount? 
Ans. $15.000 N. Y. Life; $5,000 lodge assessment. 

(16). Has any proposition or negotiation or examination 
for insurance been made in this or any other company or as 
sociation on which a policy has not been issued, or which, if 
issued, was modified in amount, kind or rates? State in 
“what company and when; or, is any other negotiation for in 
surance contemplated? Ans. No. 

In the so-called second application the answers to these two 
questions are transposed, so that the answer “No” is made to 
question 15, and the answer “$15,000 N. Y. Life, $5,000 lodge 
assessment,” is made to question 16. The paper called the sec 
ond application was obviously intended to be merely a repeti- 
tion or copy of the first application, and in no sense the making 
of anew one. Such being the case, neither the insurance com- 
pany nor the applicant can be held to have intended that the 
gratuitous copying of the first application on the back of the 
required second medical examination should constitute a new 
or modified application for the desired insurance. The parties’ 
minds never met on any such proposition, and there was there 
fore no agreement to that effect. Furthermore, it is obvious 
from an inspection of the second application that there was 
simply a transposition of answers to the two questions consti 
tuting a mere clerical error. Any other conclusion would in 
volve the applicant in a palpable falsehood in his anwer to 
question 15, such as would defeat recovery on the policies. He 
answers, in the so-called second application, that he had never 
been insured in any company. whereas the fact is, as disclosed 
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by his answer to the same question in the first application, and 
also by the undisputed evidence in the case, that he was then 
insured in the New York Life Insurance Company and in a cer- 
tain lodge. Moreover, the answer to question 16 in the sup- 
posed second application is manifestly so inapplicable and 
irresponsive to the question as to clearly show that it was 
never intentionally placed there. Taking these two medical 
examinations with the applications for insurance on the back 
of them together, as they appear, in connection with the facts 
and circumstances attending their execution, as already de- 
tailed, we think the sensible and rational interpretation to be 
placed upon them, and one upon which both parties to the con- 
tract acted, is that question 16 was not only answered in the 
negative, but was intended to be so answered. Any other in- 
terpretation involves a palpable contradiction and absurdity, 
as well as a breach of warranty, which would be equally fatal 
to plaintiff's recovery. . 

Counsel for plaintiff have called our attention to the case of 
Insurance Co. vs. Raddin (120 U. S., 1838), and to a long line of 
similar authorities, which hold that, when a question in an ap- 
‘plication for insurance is imperfectly but truthfully answered 
as far as it goes, the company to which the application is made 
is deemed to have waived the requirement for more perfect or 
accurate information if it fails to request it; but, in our opin- 
ion, that line of authority-is totally inapplicable to the present 
case. Here there is neither a truthful nor an imperfect an- 
swer. On the contrary, a false answer, which, by the terms of 
the contract, avoids the policy. 

The next contention is that the defendant company required 
proofs of death from the plaintiff, and subjected him to some 
trouble and expense in preparing the same, and thereby, under 
the authority of the case of Insurance Co. vs. Baker (27 C. C. 
A., 658), and cases therein cited, waived the right to insist 
upon the breach of warranty in question as a defense. While 
itis claimed that one Abernathy, the defendant’s agent, or the 
company itself, had some knowledge of Swetlick’s habits, and 
of the amount of insurance carried by him at the time it re- 
quested proofs of death, and while requiring proofs of death 
and subjecting plaintiff to expense and trouble attending com- 
pliance with the request, might preclude reliance upon misrep- 
resentations as to his habits and amount of insurance carried 


as a defense (as to which, under the peculiar circumstances of 
VoL. XXXI.—34. 





530 United States Circuit Court of Appeals. [ June, 


this case, we express no opinion), a careful examination of all 
the evidence fails to disclose that defendant, or any of its 
agents, had any knowledge, at the time it requested proofs of 
death, of the particular breach of warranty to which we have 
confined our attention. Requiring proofs of death, or treating 
for a settlement, or otherwise subjecting the claimant to ex- 
pense, is not a waiver of any defense unknown to the company 
at the time: Insurance Co. vs. Rosenfield, 87 C. C. A., 96, and 
cases there cited. The record shows that Swetlick, the in- 
sured, died on November 2, 1892, as a result of a gunshot 
wound, and under such circumstances as indicate self-destruc- 
tion; that, although a farmer of small means, and practically 
insolvent, he had negotiated for and secured within a short 
period of time before his death insurance on his life to the 
amount, including that sued for in this action, of $87,500. The 
evidence tended to show that he paid the first premiums on all 
his policies either by giving his note to the companies insuring 
him, or borrowing the money from others to pay the same, and 
that he was a man of intemperate and dissolute habits. 

Sesides the defense already considered, several others, based 
on the evidence just alluded to, charging fraud in securing the 
insurance, suicide, and breaches of warranty as to habits and 
facts concerning insurance contemplated by him, were inter- 
posed by the defendant company. The evidence relating to 
these defenses is voluminous and contradictory, and the nu- 
merous and interesting questions of law arising thereon were 
ably argued by counsel, but, in the view we take of the one 
question already considered, it becomes unnecessary to express 
any opinion on any of these other questions. 

The evidence establishing the breach of warranty on which 
we place our judgment is uncontradicted and conclusive. The 
trial court therefore erred in refusing to give the instruction, 
requested by the defendant at the close of the case, that upon 
all the evidence the plaintiff was not entitled to recover. 

The judgment must therefore be reversed, and the cause re- 
manded for a new trial. 
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COURT OF APPEALS OF NEW YORK. 


STRAUSS 
v8. 


UNION CENT. LIFE INS. CO.* 


The statute of New York provides that no life policy shall be forfeited 
within one year for nonpayment of premium, interest or instalment 
of the same unless notice has been sent to the insured or assignee of 
the same if notice of assignment has been given to the company. 


Held, The policy of a foreign company that provided for the giving of a 
note in part premium, and stipulated tnat it should be void if the 
note was not paid at maturity was within the statute, and failure to 
pay such note at maturity did not render the policy void in the ab- 
sence of the statutory notice to the assignee where notice of assign- 
ment had been given to the company. 


The fact that the company was at liberty to treat the note as assets and 
sell it to a third party did not affect the case. 


Appeal from Supreme Court, Appellate Division, Second de- 
partment. 


Gitpert E. Rog, for Appellant. 
Rapwaet J. Moses and Henry B. Heyiman, for Respondent. 


O’Brien, J. 

The plaintiff’s action is an appeal to the equitable jurisdic- 
tion of the court to reinstate a life insurance policy of which 
he was the assignee, and which the defendant refused to recog- 
nize as an existing contract on the ground that it had been for- 
feited for nonpayment of premiums. On the 15th day of Au- 
gust, 1893, the defendant, a foreign corporation, issued a policy 
to one Isaac Levy for $10,000 upon his life. The defendant 
agreed to pay the insured, or his personal representatives, the 
sum insured at his death, or whenever the premiums paid on 
the policy and its equitable proportion of the company’s 
profits combined, less its share of losses and expenses, equaled 
the amount of the policy; and in case of the death of the in- 
sured prior to the maturity of the contract, the same being in 
force, the company would pay the amount named therein with- 
in sixty days after the receipt of notice and satisfactory proof 
of death, the balance of the year’s premium, if any, and of 


* Decision rendered, April 1, 1902. 
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other indebtedness to the company, being first deducted. It is 
what is called a “term policy,” issued upon various conditions, 
none of which are material except as hereinafter mentioned. 
There were eight provisions or conditions indorsed upon the 
policy, one of which provided that it should be null and void in 
case any of these conditions were violated by the insured, and 
that in such case all payments and accrued profits should be 
forfeited to the company, except as therein provided. It was 
provided by the policy that in case the insured failed to pay the 
premium, or any note given to the company for the same, when 
due, the contract should cease and terminate. The last, or 
eighth, condition indorsed upon the policy provided that after 
three years from the date of the policy it should be incontesta- 
ble for any cause, except for violation of the conditions, re- 
garding the occupation of the insured, his becoming a drunk- 
ard or having delirium tremens, nonpayment of premium or of 
notes given for same, or interest thereon, and misstatements 
as toage. The trial court found that after the issuing of the 
policy, and on the 16th of September, 1893, the insured as- 
signed the same to the plaintiff by an instrument in writing 
absolute upon its face, but which, it seems, was intended as 
security for a debt. The plaintiff gave notice of the assign- 
ment to the defendant, and delivered to it a duplicate of the 
writing. The annual premium of $606 became due on the 15th 
day of August each year, and it is found that the statutory 
notice was not sent to the plaintiff, the assignee, but that on 
the 15th day of August, 1899, the defendant received from the 
plaintiff $100 in cash for such premium and the plaintiff’s note 
for $506 for the balance, payable in three months; that on the 
17th of November, 1899, the defendant received from the plain- 
tiff $163.59 in cash on account of this note, and a new note was 
given by him for the balance of $350, payable in three months. 
it appears that this note was not paid when due, but it was 
found that the plaintiff tendered payment of the same to the 
defendant, subsequent to the time that it fell due and that the 
payment was refused. Upon these findings of fact the trial 
court adjudged that the plaintiff was entitled to a judgment 
reinstating the policy, and requiring the defendant, on pay- 
ment of the amount of the note and interest, to issue its regu- 
lar annual receipt to the plaintiff. The Appellate Division 
has unanimously affirmed the judgment, and hence the facts 
found at the trial are conclusive upon this court. 
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The question is whether the plaintiff was entitled to the re- 
lief awarded to him by the judgment, and that question de- 
pends entirely upon the scope and effect of the statute. It is 
provided by section 92 of the insurance law, which is a codifica- 
tion of statutes previously enacted, that: “No life insurance 
corporation doing business in this State shall within one year 
after the default in payment of any premium, instalment or 
interest declare forfeited or lapsed any policy hereafter issued 
or renewed and not issued upon the payment of monthly or 
weekly premiums, or unless the same is a term insurance con- 
tract for one year or less, nor shall any such policy be for- 
feited, or lapsed, by reason of nonpayment when due of any 
premium, interest or instalment, or any portion thereof. re- 
quired by the terms of the policy to be paid, within one year 
from the failure to pay such premium, interest or instalment 
unless a written or printed notice stating the amount of such 
premium, interest, instalment, or portion thereof, due on such 
policy, the place where it shall be paid, and the person to 
whom the same is payable, shall have been duly addressed and 
nailed to the person whose life is insured, or the assignee of 
the policy, if notice of the assignment has been given to the 
corporation, at his or her last known postoffice address in this 
State.” The statute then provides that this notice shall be 
served at least fifteen and not more than forty-five days prior 
to the day when the premium is payable, and prescribes the 
contents of the notice and the manner of service. This notice, 
according to the findings, was never served upon the plaintiff, 
although he had furnished the defendant with a copy or du- 
plicate of his assignment. It is claimed by the learned coun- 
sel for the defendant that the failure of the plaintiff to pay the 
note referred to at the time it fell due justified the action of 
the defendant in declaring the policy forfeited, notwithstand- 
ing the provisions of the statute. In other words, the conten- 
tion is that the statute does not apply to such a case. It is 
admitted that the policy itself, when issued and delivered, was 
within the equity and protection of the statute; but it is 
claimed that it has been taken out of both by the transactions 
between the parties subsequent to the day when the premium 
fell due, and these transactions consist entirely of the payment 
by the plaintiff of the portion of a premium in cash and the 
execution and delivery of his note for the balance. 
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The defendant had an office in the city of New York, and the 
note in question was made payable there, and it was stated 
that it was given for the balance of the premium due on the 
policy, and that the policy should become null and void on fail- 
ure to pay the note at maturity. It was also provided in the 
instrument that, in case it was not paid at maturity, the full 
amount of premiums should be considered earned as premiums 
during its currency, and the note payable without reviving the 
policy or any of its provisions. The defendant’s contention is 
so manifestly unjust that no court would be inclined to yield 
to it, except under pressure of argument that is unanswerable, 
or in obedience to clearly settled law. It does not appear to 
me that this court is embarrassed with any such obstacles in 
this case. That the policy is within the equity and protection 
of the statute is not and cannot be denied. The parties, by 
their contract, contemplated that notes might be given for pre 
miums, since they have stipulated that, in case of failure to 
pay such notes when due, the policy should become void. The 
consequence of a failure to pay a note given for the premium 
when due is the same as the failure to pay anything. In either 
case the policy is to be forfeited. It is admitted that, if the 
plaintiff had paid nothing when the premium became due, and 
had thus made a total default, the statute would protect the 
policy from forfeiture, since the notice was not served. It is 
difficult, at first view, to conceive how the plaintiff, after pay- 
ing over $250 of the premium in cash, and giving his note for 
the balance, is in any worse position on failure to pay the note 
when due than he would have been in case he had paid noth- 
ing atall. But, paradoxical as it may seem, the contention of 
the learned counsel for the defendant is that payment of a part 
of the premium in cash and failure to pay the note for the bal- 
ance on the due day takes the policy out of the protection of 
the statute, and subjects it to forfeiture. His contention is, as 
we understand it, that the premium was paid in cash and by 
note, and that the note contained an independent forfeiture 
clause which took the policy out of the statute. All this must 
mean that when the parties repeated in the note the same for- 
feiture clause that they had stipulated into the policy it there- 
by acquired such new force and vitality that the statute was 
impotent to save the policy from destruction. It is difficult to 
perceive the force of the argument. In the first place, a party 
does not ordinarily pay his debts by giving his own note on 
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time. Such a transaction generally amounts to nothing more 
than an extension of time; and when the plaintiff gave his 
note he did not pay the premium, but procured an extension of 
the time within which to pay it, and the failure to pay the note 
on the due day amounted to nothing more than a failure to pay 
that part of the premium. 

It is said, further, that the note became part of the defend- 
ant’s assets, and was transferable to other parties, and, if so 
transferred, could not be paid to the company. Of course, it 
did become a part of the assets, just as the cash payment did. 
The fact that it was negotiable, and payable at a designated 
place, is of no consequence. The reinstatement of the policy 
does not affect the character of the note as a part of the de- 
fendant’s assets. The note is just as good after the judgment 
in this case as it was before. Indeed, it is a better note, since 
the reinstatement of the policy renders its payment certain. 
This is not a struggle to save assets, but to destroy liabilities. 
The defendant insists upon retaining and enforcing the note 
on the one hand and canceling its liability upon a policy for 
$10,000 upon the other. This position, at first glance, does not 
seem to be agreeable to equity, and the mind does not readily 
accept the contention that the statute permits it. The default 
for which the contract was forfeited was in omitting to pay a 
premium note at three months from November 15, 1899. The 
policy had then run over six years, and, by its terms, was in- 
contestable, except for a failure to pay the premium and other 
specified cause, not material now. It is obvious that defend- 
ant, in order to take the policy out of this saving clause, must 
contend that the premium was not paid; while, for the pur- 
pose of taking the policy out of the protection of the statute 
forbidding forfeitures, it must contend that it was, and thus a 
glaring inconsistency is presented, which reveals the inherent 
weakness of the whole contention. It is often said that the 
law abhors forfeitures. It is perfectly safe to say that neither 
law nor equity favors them; and a remedial statute, intended 
to save contracts of life insurance-from forfeiture, should not 
be construed by the courts with all that narrow rigor that is 
sometimes applied to the construction of penal statutes. It 
should receive at least a fair construction; and it is plain 
enough that we cannot do that and at the same time assent to 
the contention of the learned counsel for the defendant in this 
case. The only default on the part of the plaintiff was a fail- 





536 Court of Appeals of New York. [ June, 


ure to pay a part of the premium on the due day, and as the de- 
fendant had never served the statutory notice, it was not in a 
position to work a forfeiture of the policy. 

But whether the default was a failure to pay the premium as 
such, or a note given for the same, is, in our view, of very little 
consequence, since a default in either respect was a cause of 
forfeiture under the conditions of the policy. The statute 
which relieves from a forfeiture in cases where the notice pre- 
scribed therein has not been given was, in legal effect, a part 
of the contract. All contracts are made subject to any law 
prescribing their effect, or the conditions to be observed in 
their performance; and hence the statute is as much a part of 
the contract in question as if it had been actually written into 
it, or made a part of the stipulations. The failure of the plain- 
tiff to pay the note in question was a cause of forfeiture under 
the terms of the policy, and therefore was within the scope of 
the statute which was intended to prevent that result, unless 
certain conditions were observed. The fact that the same 
stipulation was repeated in the note does not change the situa- 
tion. The plaintiff, by giving a note, and thereby procuring an 
extension of the time for the payment of the balance of the 
premium, waived no right that he had under the original 
policy. It would require a very clear and a very strong case to 
justify a court of equity in holding that a statute which was 
intended to prevent forfeitures had been waived by implica- 
tion, through some act of the party against whom the forfei 
ture is claimed. Courts will not imply a waiver of a remedial 
statute in order to produce the forfeiture of a contract. On 
the contrary, equity demands that the contract and the rights 
of the party under it shall be saved, if that result can be ac- 
complished without violating any settled rules of law. We 
think that both law and equity concur in accomplishing that 
result in the present case. 

The judgment was right, and should be affirmed, with costs. 

Haight, Martin, and Vann, JJ., coneur. Parker, C. J., and 
Gray and Bartlett, JJ., dissent. 

Judgment affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


MARSH 
vs. 


CONCORD MUT. FIRE INS. CO.* 


The policy insured a “frame mill building and all additions thereto ad- 
joining and communicating, including steam pipes, if any * * * 
and occupied by the insured as a pail shop.”’ The only buildings ad- 
jacent were a dryhouse, twelve feet distant, and connected with the 
main building by a movable bridge, and a boiler house, two feet from 
the dryhouse, and connected with it by a covered walk, and from 
which steam pipes extended through the dryhouse into the main 
building for heating purposes. All the buildings were used in the 
manufacture of pails, and were commonly known as the insured’s 
pail factory. Subsequent insurance on the dryhouse was procured 
in another company. 


Held, That the subsequent insurance was not evidence that it was not 
intended also to include the dryhouse in the first policy. 


Held, That though the language used may be technically inaccurate, the 
dryhouse and boiler house were additions adjoining and communi- 
cating within the policy. 


Exceptions from Superior Court, Cheshire County. 


Debt, on a policy insuring the plaintiff against loss by fire to 
the amount of $1,000 


On frame mill building and all additions thereto adjoining 
and communicating, including steam pipes, if any, * * * 
and occupied by the assured as a pail shop. 

The plaintiff is a pail maker. His plant consists of a frame 
mill building, a dryhouse about twelve feet from the main 
building, and a boiler house about two feet from the dry- 
house. The plaintiff seeks to recover for partial loss by fire in 
the two latter buildings. The dryhouse is divided into four. 
compartments, each of which contains a system of steam pipes 
under the floors, which connect with the boiler house. Steam 
pipes also extend from the boiler house through the dryhouse 
to the main building for heating purposes. There is a mov- 
able bridge or walk between the main building and the dry- 
house. The latter building is also connected with the boiler 
house by a covered walk. The buildings described were all oc- 
cupied by the plaintiff in his business of manufacturing pails, 


* Decision ren ‘ered, Marel. 7. 1! 02. 
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and were all the buildings he occupied in connection with it. 
They were commonly known as his pail shop or factory. The 
agent who wrote the policy was familiar with the premises, 
the way they were occupied, and the business which was car- 
ried on therein. Subsequently the plaintiff obtained other in- 
surance “on frame dryhouse building” in the Phoenix Insur- 
ance Company; and in order to identify the property described 
in that policy, which was introduced by the defendants, the 
plaintiff was permitted to ask the witness if the frame dry- 
house mentioned therein was an addition to the frame mill 
building described in the policy in suit, and connecting there 
with. To this the defendants excepted. The court found a 
verdict for the plaintiff, and the defendants excepted. 


Ouiver E. Branca, for Plaintiff. 
Samuet C. Eastman, for Defendants. 
Watker, J. 

“In construing insurance policies, courts are governed by 
the same general rules which are applicable to other written 
contracts. That is to say it is the duty of the court to adopt 
that construction of the policy which in its judgment shall best 
correspond with the intention of the parties, which is to be as- 
certained from the whole instrument, the nature of the prop- 
erty to which the language of the policy is to be applied, the 
purposes for which property is ordinarily to be used, its situa- 
tion, and the manner in which it is usually kept:’ Stone vs. 
Insurance Co., 69 N. H., 4388, 440. The interpretation of an in- 
surance contract, like the interpretation of other contracts, 
depends upon the intention of the parties, ascertained from 
legally competent evidence. For sound reasons, universally 
recognized in the administration of justice, the evidence which 
is admissible upon the question of the meaning or intention of 
the parties does not include, ordinarily, their parol testimony. 
The point to be determined is not what they in fact intended 
or expected to do, but what they in fact expressed as their pur- 
pose in the writing presented for interpretation: Goodeno vs. 
Hutchinson, 54 N. H., 159. It is not the province of the court 
to make contracts for parties, or to allow them to change, 
modify, or abrogate their agreements by parol testimony that 
they did not intend to bind themselves by the terms they chose 
to employ as expressive of their intention: Preston vs. Insur- 
ance Co., 58 N. H., 76; Tasker vs. Insurance Co., 59 N. H., 488, 
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445. Whether or not the plaintiff understood that the policy 
in suit covered the dryhouse and the boiler house must be as- 
certained, not from his present recollection of his intention, or 
from his correct or erroneous conception of the extent of the 
policy at a time subsequent to its date, but from the policy it- 
self, as applied to the subject-matter of the contract. If the 
fact were established that subsequently he obtained insurance 
upon the dryhouse, assuming that it was not covered by the 
defendant’s policy, it could have no more legitimate bearing 
upon the issue of the parties’ intention when they executed 
the contract than his present assertion or contention that it 
was included in the policy in suit: Nutting vs. Herbert, 35 N. 
H., 120, 126; Aleutt vs. Lakin, 33 N. H., 507. 

The policy purports to insure the plaintiff against loss by 
fire 

On frame mill building and all additions thereto adjoining 

and communicating, including steam pipes, if any, * * * 

and occupied by the assured as a pail shop. 

Whether, in the strictest sense of the terms, the dryhouse or 
the boiler house could be said to be “additions” to the princi- 
pal building, and, if so, whether they were “ adjoining and com- 
municating” additions to that building, may suggest discus- 
sions of the technically correct use of language, in which it is 
not often useful for the court to indulge. The question of the 
grammatical propriety of the language is not before the court. 
The question for decision is, what is the meaning of the lan- 
guage employed, in view of the apparent purposes of the 
parties, the situation and uses of the property, and the nature 
of the contract evidenced by the policy? The plaintiff was a 
pail manufacturer. He owned one large building and two 
smaller ones, located a few feet away. All the buildings were 
used by him in the prosecution of his manufacturing business, 
and constituted his manufacturing plant. Each was:a neces- 
sary part of the whole, which was “occupied ‘by the assured as 
a pail shop” or manufactory. The frame mill building was 
not used independently of the smaller buildings, and without 
the additional buildings it did not constitute the pail shop. 
In view of the dependent use of all the buildings in the manu- 
facture of pails, the word “additions” was not an inappropri- 
ate designation of the two smaller ones; and for the same rea- 
son the qualifying words, “adjoining and communicating,” 
though perhaps unnecessary, were evidently intended to desig- 
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nate such additional buildings as were necessary appurte- 
nances to the main building in the manufacture of pails. They 
were “adjoining and communicating” buildings, because they 
were within a few feet of, and next to, the mill building, and 
because their common use in the business made it necessary 
that some communication or connection should exist betweer 
them and the mill building. If they had not been in common 
use with the mill building,—if, for instance, they had been 
used for stores or dwelling houses,—the evidence of the mean- 
ing of these terms in the policy would be less convincing. The 
parties, knowing the relative locations of ‘the buildings and 
their interdependent uses, would be guilty of no great perver- 
sion of language in designating the smaller buildings as “ad- 
joining and communicating” with the larger building. The 
word “communicating” alone does not convey a definite mean- 
ing. There are many senses in which communication may be 
said to exist, as by telegraph, telephone, or conversation, be- 
tween individuals, or by physical contact, or apparent uses, 
between inanimate objects. The context, purposes, and cir- 
cumstances in view of which it is used must be resorted to, to 
determine its significance in a particular case: Kendall vs. 
Green, 67 N. H., 557, 562, 563. Nor does the literal meaning 
of the word “adjoining,” when used in a contract or statute, 
exclude all other evidence of intention and of the subject-mat- 
ter involved. If it is apparent it was used in its literal and re- 
stricted sense, or if there is no evidence indicating its use in a 
different sense, the court would not be justified in giving it 
some other or more comprehensive meaning. In a criminal 
statute, the meaning of “adjoining” may properly be deter- 
mined by the legislative purpose requiring a strict construc 
tion, such as was applied in State vs. Downs, 59 N. H., 520. 
See, also, Rex vs. Hodges, Moody & M., 341. But when it is 
apparent from the context that its literal meaning would de 
feat the intended purpose, it must be assumed that the word 
was used in a different sense: Moore vs. Insurance Co., 64 N. 
H., 140, 142; Shaw vs. McGregory, 105 Mass., 96,100. “A rigid 
adherence to the letter often leads to erroneous results and 
misinterprets the meaning of the parties:’ Reed vs. Insur 
ance Co., 95 U.S., 23, 30. 

The fact that there was a movable bridge between the mil! 
building and the dryhouse, as well as the fact that steam pipes 
made a physical connection between the buildings, is evidence 
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of some weight, though perhaps not alone sufficient, that the 
parties’ intention when the contact was made was as above in- 
dicated. But any doubt that might remain upon the evidence 
thus far discussed is removed by the consideration that, if the 
dryhouse and the boiler house are not the “adjoining and com- 
municating” additions intended, this language can be given no 
force or significance; for there were no other buildings or ad- 
ditions to which it could refer. It is unreasonable to assume, 
except from necessity, that language used by parties in a writ- 
ten contract was not intended to express an intelligible idea, 
or that they employed language having no application or refer- 
ence to the subject-matter of the contract. No such necessity 
exists in this case, and the language referred to cannot be re- 
jected as surplusage. It is susceptible of a reasonable con- 
struction based upon all the competent evidence in the case 
(Marsh vs. Insurance Co., 70 N. H., 590), and that construction, 
found as a fact, the court is bound to enforce. 

If the testimony of the defendant’s witness on cross-exami- 
nation that the dryhouse was an addition to the mill building 
was incompetent, it was harmless. The trial justice having 
ruled adversely to the defendant upon the construction of the 


contract, its rights were fully protected by the exception, and 
the admission of the testimony upon any ground presents no 
reversible error: Wait vs. Association, 66 N. H., 581. 
Exceptions overruled. 
Ohase, J., did not sit. The others concurred. 





United States Circuit Court. 


UNITED STATES CIRCUIT COURT. 


D. MASSACHUSETTS. 


MUTUAL LIFE INS. CO. or New York 


v8. 
PEARSON.* 


Whether a court of equity will take cognizance of a case where there is 
an adequate remedy at law, rests in the sound discretion of the court 
where there are circumstances which show that the legal remedy 
may not be efficient to the ends of justice and its prompt administra- 
tion. 


The application to a company of another State provided that the policy 
should not take effect until the premium had been paid while in good 
health. The representative of insured paid the premium and pro- 
cured the policy, concealing the fact that the insured, who died two 
days later, was dangerously ill. The policy called for the payment, 
not of cash, but of a series of bonds with interest, running for years, 
which could be successively sued on. 


Held, That the company had no adequate legal remedy against a harass- 
ing litigation, especially where, if sued in a State court, it might be 
unable to set up the application, and was entitled to an injunction 
against any suit on the policy and to its cancellation in equity ina 
Federal court. 


In equity. 


Lewis S. Dasney, Epwarp Lyman Snort, and Reeratp Foster, for 
Complainant. 
Atrrep Hemenway and Cuares T. Gattacuer, for Defendant. 


Cott, C. J. 

This bill in equity seeks the delivery and cancellation of a 
life insurance policy on the ground of fraud and conspiracy. 
and an injunction against bringing any suit upon the policy. 
The defendant has demurred to the bill. The principal 
grounds of demurrer are that the bill does not state such a 
‘ause of action as entitles the complainant to relief in equity, 
and that it appears from the bill that the complainant has a 
plain, adequate, and complete remedy at law. 

The inherent power of a court of equity to set aside a con- 
tract obtained by fraud is ancient, familiar, and elementary; 
and the only serious question raised by the demurrer is 
whether, upon the state of facts set forth in the bill, the com- 
plainant has an adequate and complete remedy at law. 


* Decision rendered, March 28, 1902. 
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The material facts disclosed by the bill are as follows: On 
December 27, 1900, James C. Pearson applied to the Mutual 
Life Insurance Company of New York, complainant, for a con- 
tract of insurance. The application contained the provision 
that this contract “shall not take effect until the first premium 
shall have been paid, during my continuance in good health.” 
A few days later, after Pearson had been examined by the 
medical examiner of the company, the application was ap- 
proved. A contract of insurance was then made out for 240 
bonds, of $1,000 each, payable in thirty-five years from their 
date, bearing interest at the rate of 4 per cent per annum, pay- 
able semi-annually. On January 8, 1901, the policy was handed 
to Fowler & Streich, agents for the company, to be delivered to 
Pearson upon the payment by him of the first annual premium 
of $15,594.90. On January 6, 1901, Pearson, while on his way 
from New York to Boston, suddenly became ill with appendi- 
citis, and on arrival in Boston was taken to a private hospital. 
On January 8th an operation was performed, and he died about 
noon the next day. On January 7th Oliver H. Story, the pri- 
vate secretary of Pearson, after an interview with him at the 
hospital, and with full knowledge of his illness, went to New 
York, and on January 8th obtained possession of the policy 
from Fowler & Streich by the payment of the first premium. 
Story fraudulently concealed from Fowler & Streich the fact 
that Pearson was in the hospital and dangerously ill. This 
fact was not known to the company, or to any of its officers or 
agents. If known, the premium would not have been received, 
or the policy delivered. Pearson died before Story could de- 
liver the policy to him, and before Fowler & Streich had paid 
over to the company the premium. The company, upon learn- 
ing of Pearson’s sickness, refused to receive the premium from 
Fowler & Streich, and at once tendered Story the premium, 
and demanded the return of the policy, which was refused. 
Upon the probate of the will of Pearson, and the appointment 
of the executrix, the company again tendered the premium, 
and demanded a return of the contract, which was again re- 
fused. 

The application of the rule that equity jurisdiction cannot 
he invoked where there is an adequate remedy at law depends 
upon the circumstances of each case: Watson vs. Sutherland, 5 
Wall.,74,79. Ina broad sense, the application of the rule rests 
upon the sound discretion of the court, where there are any 
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circumstances which show that the remedy at law may not be 
perfect and complete: Boyce vs. Grundy, 8 Pet., 210, 215; 
Sullivan vs. Railroad Co., 94 U.S., 806, 811. In view of the cir- 
cumstances under which the defendant gained possession of 
the policy, the complainant is clearly entitled to a prompt and 
complete remedy. It appears from the bill that, pending 
negotiations, or before the contract had been perfected by the 
payment of the first premium, the assured had become sud- 
denly ill of appendicitis, and that this fact was fraudulently 
concealed from the complainant; in other words, that the de- 
livery of the policy was procured by the fraudulent conceal 
ment of a material fact affecting the subject-matter of the con 
tract. It may be said, therefore, that the minds of the parties 
never met with relation to the subject-matter of the contract, 
for the reason that, before the completion of the contract, the 
subject-matter had changed; and it follows that the contract 
is absolutely void ab initio. The bill is not founded upon 
breach of warranty, but states a case in which the possession 
of the policy was obtained by fraud of a character which goes 
to the very essence of the contract, and prevents the existence 
of any contract except inform. The case presented would not 
have differed in principle had the bill alleged that the assured 
had died before the completion of the contract, and that this 
fact had been fraudulently concealed from the company at the 
time the first premium was paid and the policy delivered. The 
complainant having stated a case which entitles it to the 
speedy surrender and cancellation of the policy, the remedy at 
law is not perfect and complete, for the following reasons: If 
the relief prayed for be denied, and the bill be dismissed, the 
complainant must wait until the defendant brings an action at 
law in some court. The defense to an action at law, the bring- 
ing of which is dependent upon the will of the defendant, does 
not afford the complainant that prompt and efficient relief 
which it may justly claim, under the bill. 

In Bank vs. Stone (C. C., 88 Fed., 383, 391), Judge Taft said :— 

“It would seem clear that a court of equity will not withhold 
relief from a suitor merely because he may have an adequate 
remedy at law if his adversary chooses to give it to him. The 
remedy at law cannot be adequate if its adequacy depends 
upon the will of the opposing party. To refuse relief in equity 
upon the ground that there is a remedy at law, it must appear 
that the remedy at law is ‘as practical and efficient to the ends 
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of justice and its prompt administration as the remedy in 
equity.’ ” 

In that case, Mr. Justice Harlan and Judge Lurton sat with 
Judge Taft. 

In Schmidt vs. West (C. C., 104 Fed., 272, 275) the court 
said :-— 

“Tt may well be doubted whether a defense at law is an ade- 
quate remedy in any case in which it cannot be used until the 
wrongdoer, or one claiming under her, sees proper to put the 
machinery of the law in motion to enforce her pretended right. 
For there would be, not only no adequate remedy, but no af- 
firmative remedy whatever, available to the complainant, un- 
less a court of equity may entertain jurisdiction and grant ap- 
propriate relief for the wrong.” 

In Insurance Co. vs. Cable, the Circuit Court of Appeals for 
the Seventh Circuit, in overruling the demurrer to a similar 
bill for the cancellation of a policy, on the ground that the 
remedy at law was not adequate and complete, said :— 

“The remedy open to the plaintiff is one not under its own 
control, but in the control and discretion of the opposite 
party:” 39C.C. A., 264. 

It further appears that the complainant is a citizen of New 
York, and the defendant a citizen of Massachusetts, and that 
consequently the complainant is entitled to litigate in the Fed- 
eral courts, and that it should not be obliged to answer to a 
threatened suit in the State courts of Massachusetts, and es- 
pecially if it be true, as alleged in the bill, that the complain- 
ant would thereby be prevented from putting in Pearson’s ap- 
plication as evidence, or having it considered as part of the 
contract: Insurance Co. vs. Cable, 39 C. C. A., 264. 

Again, the policy does not call for the payment of a certain 
sum of money, but for the delivery of 240 bonds, of $1,000 each, 
payable thirty-five years from their date, with interest cou- 
pons payable semi-annually. Under this contract, the defend- 
ant might sue upon each coupon as it became due, and thus put 
the complainant to the trouble and expense of defending far 
many years a multiplicity of actions brought in various juris- 
dictions: Buzard vs. Houston, 119 U. S., 347, 352. 

It is true——where a contract of insuran¢e for the payment of 
a definite sum of money has been perfected and one or more 
premiums paid, and the amount payable has become due, and 


the defense is the ordinary breach of warranty,—that a court 
VoL. XXXI.-35. 
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of equity will refuse, as a general rule, to take jurisdiction 
upon a bill brought by the insurance company to cancel the 
policy, both on the ground that the defense at law is adequate, 
and because such issues of fact are more properly triable by 
jury; and this is especially true where an action at law is al- 
ready pending in the same court: Insurance Co. vs. Bailey, 13 
Wall., 616; Hoare vs. Bremridge, 8 Ch. App., 22. But in cases 
like the present bill, where possession of the policy ‘has been ob- 
tained by gross fraud, intentional or otherwise, and there are 
special circumstances showing that the remedy at law will not 
be “as practical and efficient to the ends of justice and its 
prompt administration,” a court of equity will entertain juris- 
diction of the bill: Insurance Co. vs. Cable, 39 C. C. A., 264; 
Id., 49 C. C. A., 216; Insurance Co. vs. Dick (Mich.), 72 N. W., 
179; Trail vs. Baring, 4 Giff., 485; Equitable Ins. Co. vs. Great 
Western Ry. Co., 38 Law J. Ch., 132, 20 Law T. (N. S8.), 422. 
Demurrer overruled. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DOYLE 
v8. 


AMERICAN FIRE INS. CO.* 


Prior to a statute of 1900 in Massachusetts husbands had an estate by 
curtesy initiate in all real estate of their wives, which could be levied 
on by creditors. But that statute which gave the power of contract- 
ing to the wife reduced the curtesy of the husband to an inchoate 
right which was contingent on his survival, and did not vest until 
such survival. 


Held, That the curtesy initiate gave an insurable interest to the husband. 


Held, That where the husband was insured and the loss occurred prior to 
the statute taking effect, a representation that he was the owner of 
property belonging to the wife, if made in good faith, did not defeat 
a policy so issued to himself, but he is entitled only to recover the 
value of such interest as measured by the subsequent statute. 

Held, That such interest may properly be computed on the principle ap- 
plicable to dower rights. 


Report from Superior Court, Berkshire County. 


Contract on a policy of fire insurance. The policy was is- 
sued to plaintiff, and the loss made payable to Richard Wood. 





*Decision rendere |. April 2, 1902. 
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mortgagee, as his interest may appear. The Superior Court 
ruled that the plaintiff could not recover, the title to the real 
estate at the time of the fire being in his wife, and the plaintiff 
having no interest therein other than an inchoate right of cur- 
tesy. The case was reported to the Supreme Judicial Court. 


A. Cuatktey Coitins and Hersert C. Joyner, for Plaintiff. 
Joun D. Bryant and Loren E. Grisworp, fur Defendant. 


Know ron, J. 

The important question in this case is whether the plaintiff 
had an insurable interest in his wife’s real estate. The facts 
stated in the supplemental report are immaterial, and the 
other facts in reference to the changes in title and occupation 
do not affect the general question which arises whenever a hus- 
band, after the birth of a living child, seeks to obtain insur- 
ance in his own name on a building attached to his wife’s land. 
The plaintiff’s relation to the property was that of a tenant by 
the curtesy initiate. Until the enactment of St. 1900, c. 450, 
which took effect after the trial of this case, our statutes had 
carefully preserved the rights of husbands to have estates by 
the curtesy covering all the real estate of their wives: Pub. 
St., c. 124, § 1; Id., ec. 147, §§ 1-6. But our law giving to mar- 
ried women the right to contract, and to hold property as if 
they were sole, has changed the rights of tenants by the cur- 
tesy initiate. A tenant by the curtesy no longer has a right 
of possession and control of his wife’s property in her lifetime. 
Her control of it is absolute in every particular, except that 
she cannot deprive him of an estate by the curtesy which will 
become consummate at her death. His right as tenant by the 
curtesy cannot now be levied on by creditors as formerly it 
could. So long as she lives, his right is not a vested estate, 
and cannot be conveyed as a separate interest. It is an in- 
choate right, which cannot be taken from him, whose vesting 
is dependent only upon the contingency of his survival after 
the death of his wife. This subject has been considered by 
this court in a series of decisions: Bank vs. Williams, 17 
Pick., 488; Comer vs. Chamberlain, 6 Allen, 166; Staples vs. 
Brown, 183 Allen, 64; Walsh vs. Young, 110 Mass., 396-399; 
Hayden vs. Peirce, 165 Mass., 359. The effect of our statutes 
‘and decisions is to Jeave the right of a tenant by the curtesy 
initiate like an inchoate right of dower. Prior to January 1, 
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1902, when St. 1900, c. 450, took effect, the only difference be- 
tween them was that the former covered the whole real estate 
of the wife, while the latter covered only one-third of the real 
estate of the husband, and accordingly the former took effect 
in possession immediately on the death of the wife, while the 
latter did not vest in possession until after it had been as- 
signed. It is very plain on principle, and it has often been de- 
cided, that a tenant by the curtesy at the common law had au 
insurable interest in his wife’s estate during her life. 
Whether a tenant by the curtesy before the death of his wife 
has an insurable interest under the statutes that govern this 
case is a question which it is not easy to answer. In Pennsy! 
vania, under very similar statutes, a similar question has been 
answered in the affirmative: Harris vs. Insurance Co., 50 Pa., 
341. In Clark vs. Insurance Co. (81 Me., 373) it was held that 
under the statutes of Maine, on the death of a wife, her hus- 
band takes an interest jn her real estate by descent, and that 
prior to her death he has not an insurable interest in her prop- 
erty. He is treated like an ordinary heir at law, who has a 
mere expectancy, even though there are limitations upon the 
power of the wife to deprive the husband of his share by a will 
or deed without his consent. A similar decision was made in 
Indiana under a similar statute: Insurance Co. vs. Newman, 
120 Ind., 554; Rev. St. Ind. (Ed. 1881), $§ 2485, 5117. See, also, 
Insurance Co. vs. Montague, 38 Mich., 548. In the Massachu- 
setts cases there is no adjudication on the question, but there 
are strong intimations that it should be answered in the af 
firmative: Kyte vs. Assurance Co., 144 Mass., 43; Oakes vs. 
Insurance Co., 131 Mass., 164-166. It is well settled that a 
vested title to property, legal or equitable, is not necessary to 
give one an insurable interest in it: Eastern R. Co. vs Relief 
Fire Ins. Co., 98 Mass., 420, 423; Williams vs. Insurance Co., 
L107 Mass., 377; Wainer vs. Insurance ©o., 153 Mass., 335-341; 
Hayes vs. Insurance Co., 170 Mass., 492; Redfield vs. Insurance 
Co., 56 N. Y., 354; Rohrbach vs. Insurance Co., 62 N. Y., 47; 
Hooper vs. Robinson, 98 U. 8., 528; Warren vs. Insurance Co., 
31 Iowa, 464. We think that the tendency of the modern de- 
cisions is to relax the stringency of some of the earlier cases, 
and to admit to the protection of the contract all property 
standing in such a relation to the person seeking insurance 
that its loss would probably directly affect his pecuniary con- 
dition. Under the statutes that we are considering, a tenant 
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by the curtesy initiate has an inchoate right, which is recog- 
nized and protected by law. Whether, in any case, it will be- 
come vested in a title, depends on a contingency. The exist- 
ence of such a right in real estate which has been conveyed 
away by the wife is an incumbrance upon the property, within 
the meaning of the common covenant against incumbrances. 
A grantee holding such a covenant, who procures its release, 
may recover from his grantor any reasonable sum paid to re- 
move the incumbrance: Harrington vs. Murphy, 109 Mass., 
299. That the vesting of the right in an absolute title de- 
pends on a contingency does not affect the fact that it has a 
prospective value. So long as the right is recognized by the 
statute, this ought not to prevent the holder of it from bar- 
gaining for indemnity against its loss. The statutes in Penn- 
sylvania and Massachusetts differ from those in Maine and In- 
diana by distinctly recognizing the rights of a tenant by the 
curtesy by name, while in the latter States tenancy by the cur- 
tesy is abolished, and the right of the husband depends on a 
statute of descent, and on a limitation of the wife’s right of 
disposal of her real estate. Under the statutes of the two for- 
mer States a husband’s right by the curtesy cannot be taken 
by the wife’s creditors, either before or after her death. In 
that respect it is like a wife’s right of dower. We are of opin- 
ion that under our statutes and decisions a tenant by the cur- 
tesy initiate has an insurable interest in ordinary buildings on 
his wife’s land. 

It is contended that the value of such an interest in a build- 
ing at the time of a fire cannot be estimated, and that, there- 
fore, inasmuch as a contract for fire insurance is a contract for 
indemnity, and not for profit, the contract cannot be enforced, 
because the damages are incapable of assessment. This argu- 
ment is not without force, and it justifies hesitation in holding 
such an interest to be insurable. In many cases it would re- 
quire a balancing of probabilities on very uncertain grounds, 
but inherently it presents no question different in kind from 
those that often arise in court when the probable length of a 
particular life must be ascertained. In deciding it we have to 
determine the probable length of life of each of two persons. 
For ordinary cases there are tables in common use. Facts pe- 
culiarly affecting individual cases can be shown by testimony. 
In the case of a young husband in perfect health, whose wife is 
in the last stages of a disease well known to be fatal, it cannot 
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be held that his inchoate right.as tenant by the curtesy of her 
real estate is valueless, or that there would be great difficulty 
in determining its value. On principle there is no good reason 
for saying that such an interest in a husband is not insurable 
because its value depends upon the probable length of each of 
two lives. In many cases in which damages must be assessed 
for personal injuries there is as much uncertainty as in esti- 
mating the present value of an inchoate right by the curtesy. 
The value of such rights must be determined whenever they 
come in question in suits upon covenants against the incum- 
brances. Under St. 32 & 33 Vict., c. 71, § 31, contingent claims 
are constantly valued by the court for allowance against the 
estates of bankrupts: Ex parte Blakemore, 5 Ch. Div., 372- 
374; Hardy vs. Fothergill, 18 App. Cas., 351. 

It being found by the judge that there was no intention on 
the part of the plaintiff to deceive, it could not successfully be 
contended, under this form of policy, that the general state- 
ment of the plaintiff's ownership of the property invalidates 
the policy : Pub St., c. 119, § 181; Rev. Laws, c. 118, § 21; 
Fowle vs. Insurance Co., 122 Mass., 191; Walsh vs. Associa- 
tion, 127 Mass., 383; Washington Mills Emery Mfg. Co. vs. 
Weymouth & B. Mut. Fire Ins. Co., 135 Mass., 503; Wainer vs. 
Insurance Co., 153 Mass., 335. The plaintiff is therefore enti- 
tled to recover in his own right for the loss upon the building 
as well as for the loss upon the personal property; but for the 
destruction of the building he can recover only such a sum as 
will indemnify him for his loss estimated according to the 
value of his inchoate right at the time of the fire. He cannot 
recover in the right of the mortgagee, because no title passed 
by the mortgage deed. A title in the mortgagee by estoppel 
‘annot be availed of in this proceeding, because the subse- 
quent deed to the mortgagor, under which the mortgagee now 
claims, was not made until after the fire. If the mortgagee 
has now an interest in the property, he had none when the loss 
occurred. 

Judgment for the plaintiff upon the finding for the loss upon 
the personal property, and also for such sum as shall be deter- 
mined upon in a trial for his loss upon the building. 





Ward et al. vs. Maryland Casualty Co. 


SUPREME COURT OF NEW HAMPSHIRE. 


WARD ET AL. 
vs. 


MARYLAND CASUALTY CO.* 


An employers’ liability policy provided that immediate notice should be 
given, in case of accident, together with full particulars, and that 
like notice and full particulars of any claim; that the company 
would defend the suit in behalf of the insured or settle the claim 
unless it elected to pay the indemnity agreed to the insured; and 
that the insured should aid in effecting settlement and securing evi- 
dence when called on, but should not otherwise interfere. 

Held, That immediate notice requires only due diligence under the cir- 
cumstances, and whether it is given is a question of fact. 

Held, That the particulars required were only such as were sufficient to 
enable the insurer to judge of the probability of a claim, and not an 
exhausting investigation to determine the facts upon a considera- 
tion of conflicting evidence. 


The liability of the insurer was not avoided by failure to forward to the 
counsel of the insurer, at his request, the summons served by the 
employee. Such failure was simply evidence as to whether he had 
sufficiently complied with the policy requirement as to aiding in 
securing information. 


Where there was considerable correspondence, and, as a matter of law, 
it could not be said that there was not a substantial compliance, a 
finding against the company will not be disturbed. 


Exceptions from Grafton County. 


Scorr Stoanz and Grorce F. Morris, for Plaintiffs. 
Jewet, Owen & Veazey, for Defendant. 


Cuasg, J. 

The defendants’ liability depends in part upon the answer to 
the question whether the plaintiffs gave them “immediate” 
notice in writing of O’Connell’s accident, the claim made on 
account of it, and the suit that was brought to enforce the 
claim. This involves an ascertainment of the meaning of the 
word “immediate” as used in the policy. The word, when re- 
lating to time, is defined in the Century Dictionary as follows: 
“Without any time intervening; without any delay present; 
instant; often used, like similar absolute expressions, with 
less strictness than the literal meaning requires.—as an imme- 
diate answer.” It is evident that the word was not used in 
this contract in its literal sense. It would generally be impos- 


* Decision rendered, March 7, 1902. 
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sible to give notice in writing of a fact the instant it occurred. 
It cannot be presumed that the parties intended to introduce 
into the contract a provision that would render the contract 
nugatory. As “immediate” was understood by them, it al- 
lowed the intervention of a period of time between the occur- 
rence of the fact and the giving of notice more or less lengthy 
according to the circumstances. The object of the notice was 
one of the circumstances to be considered. If it was to enable 
the defendants to take steps for their protection that must 
necessarily be taken soon after the occurrence of the fact of 
which notice was to be given, a briefer time would be required 
to render the notice immediate according to the understanding 
of the parties than would be required if the object could be 
equally well attained after considerable delay. For example, 
a delay of weeks in giving notice of the commencement of the 
employee’s suit might not prejudice the defendants in prepar- 
ing for a defense of the action, while a much shorter delay in 
giving notice of the accident might prevent them from ascer- 
taining the truth about it. The parties intended by the lan- 
guage used that the notice in each case should be given so soon 
after the fact transpired that, in view of all the circumstances, 
it would be reasonably immediate. If a notice is given “with 
due diligence under the circumstances of the case, and without 
unnecessary and unreasonable delay,” it will answer the re- 
quirements of the contract: Chamberlain vs. Insurance Co., 
55 N. H., 249, 265, 268; May, Ins. (1st Ed.), § 462; Id. (14th Ed.), 
§ 1089; Donahue vs. Insurance Co., 56 Vt., 375; Lockwood vs. 
Assurance Co., 47 Conn., 553, 568. Whether the notices were 
reasonably immediate,—like the kindred question of what is a 
reasonable time,—are questions of fact that must be deter- 
mined in the Superior Court: Tyler vs. Webster, 43 N. H., 147. 
151; State vs. Plaisted, id., 413; Chamberlain vs. Insurance 
Co., 55 N. H., 265; Austin vs. Ricker, 61 N. H., 97; Ela vs. Ela, 
70 N. H., 163, 165. 

The defendants further allege that the plaintiffs did not give 
full particulars of the accident. The provision of the contract 
requiring full particulars did not call for unnecessary details, 
but only such as would enable the defendants to determine 
whether a claim was likely to be made against the plaintiffs. 
Nor did it call upon the plaintiffs to make an exhaustive in- 
vestigation of the circumstances attending the accident. or to 
decide what the facts were npon a consideration of conflicting 
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evidence. The request, made by the defendants’ resident 
managers in Boston of persons insured in the company, that 
they would notify the defendants’ attorneys by telegraph or 
telephone of an accident, so that they might send a person at 
once to make an investigation, shows that the defendants so 
understood the matter. 'The purpose of the notice was to put 
the defendants upon inquiry rather than to give them full in- 
formation concerning the accident. Whether the particulars 
furnished by the plaintiffs were sufficiently full under the cir- 
cumstances to answer the requirement of the policy, is also a 
question of fact, to be determined in the Superior Court: 
Stone vs. Insurance Co., 69 N. H., 438. 

The provision in the third condition of the policy, that the 
assured when requested by the company shall aid in securing 
information and evidence, is of a similar nature, and should be 
interpreted and applied in accordance with the foregoing 
views. 

To the defendants’ claim that their liability under the policy 
was ended by the plaintiff’s failure to forward to the defend- 
ants’ counsel the summons or paper served upon the plaintiffs 
in the O’Connell action immediately after service, in compli- 
ance with the counsel’s request, it is a sufficient answer that 
there is no provision in the policy making such failure a cause 
of forfeiture of the plaintiffs’ rights. Such failure would be 
competent evidence on the question whether the plaintiffs rea- 
sonably aided the defendants in securing information concern- 
ing the action. Its weight would depend upon the circum- 
stances, and must be determined by the tribunal charged with 
the duty of deciding questions of fact. 

The court ruled pro forma that the correspondence and tele- 
grams were a substantial compliance with the conditions of 
the policy, and found for the plaintiffs. If this means that the 
questions were treated as matters of law, there was error in 
the course adopted, and the finding must be set aside. If it 
means that upon a consideration of the correspondence and 
telegrams it was found, as a fact, that there was a substantial 
compliance with the condition of the policy, the only addi- 
tional question of law raised by the defendants’ exception is 
whether there was sufficient evidence to warrant such a find- 
ing. The evidence was ample. Not to mention any other tes- 
timony, the request made by the defendants’ counsel of the 
plaintiffs, about August 20, 1900,—fifteen months after the 
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accident and fourteen months after the last request for fur- 
ther information concerning the accident,—that the plaintiffs 
would send the summons in the O’Connell action to the counsel 
in order that they might take the proper steps to defend the 
plaintiffs, very strongly shows that the defendants did not un- 
derstand that their liability had ceased because of any prior 
failure of the plaintiffs to comply with the requirements of the 
policy. It was a practical admission that the prior efforts of 
the plaintiffs to fulfill the terms of the policy had been reason- 
able, both as to form and seasonableness. Apparently, the 
defendants then had full information concerning all the facts 
covered by the admission, except perhaps the date when O’Con- 
nell’s action was begun. A finding that a notice of the begin- 
ning of the suit, given eighteen days after the service of the 
writ upon one of the plaintiffs, and two days before its service 
upon the other, was “immediate” within the meaning of the 
word as used in the policy, would not be unsupported by the 
evidence. 

The general finding in favor of the plaintiffs is understood to 
include a finding of all facts in their favor that are necessary 
to support the general finding, and so to include findings favor. 
able to them upon the questions of fact above mentioned. The 
pro forma ruling is understood to have related to the facts so 
found. Accordingly, unless the defendants procure an amend- 
ment of the case showing that this construction is erroneous 
their exception must be overruled. 

Exception overruled nisi. All concur. 





1902.] McMaster, Administrator, »s. New York Life Ins. Co. 


UNITED STATES SUPREME COURT. 


FRED. A. MCMASTER, ADMINISTRATOR 
of the Estate of F. E. McMaster, 
Deceased, Petitioner, 


v8. 
NEW YORK LIFE INS. CO.* 


There was evidence that after signing an application for life insurance 
the agent, unknown to the insured, inserted a provision that the 
policy should be dated the same as the application, contrary to an 
agreement with the agent that the insurance should begin upon re- 
ceipt of the policies. The policies were dated a few days later than 
the application, and were received and paid for some days later still. 
They provided that the premiums thereafter should be due on the 
anniversaries of the date of issue. 


Held, That in an issue as to when the renewal premium actually came 
due, and whether the policy was forfeited for its nonpayment at that 
time, such evidence, together with evidence that the agent at the 
time of their delivery assured the applicant that they conformed to 
the agreement was admissible to show whether the insured was 
bound by the insertion. 


Held, That the failure of the insured to read the policies when thus as- 
sured by the agent that they conformed to the agreement was not 
negligence which estopped him to deny that he had waived the policy 
provisions regarding date of payment by accepting the policies. 


Statement of facts by Futter, C. J. 

This was an action brought by Fred. A. McMaster, adminis- 
trator of the estate of Frank FE. McMaster, deceased, against 
the New York Life Insurance Company on five policies of in- 
surance of $1,000 each upon the life of Frank E. McMaster. 

The applications were dated December 12th, and the policies 
December 18, 1893. The premiums for a year in advance were 
paid and the policies delivered December 26, 1893. 

McMaster died January 18, 1895, and the defense was that 
the insurance had been forfeited by failure in payment of the 
second annual premiums on or before January 12, 1895, that is 
to say, within thirty days after December 12, 1894, when the 
company contended they became due. 

The company alleged in a substituted and amended answer 
that the policies were executed and delivered December 12, 
1893, and set forth :— 


* Decision rendered, October 28, 1901. 
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2. This defendant, for further answer, says that said ap- 
plication is dated the 12th day of December, 1893, and asked 
the issuing of five policies of $1,000 each upon the life of the 
said Frank E. McMaster, deceased. Said application also 
contained a request that said five policies each should be is- 
sued, dated, and take effect the same date as the applica- 
tion; namely, the 12th day of December, 1893, and said re- 
quest was complied with, and the policies were so issued. 

This defendant grants to the insured in said defendant 
company a grace of one month on the payment of premiums, 
which extended the day of payment of premiums from De 
cember 12, 1894, as in the policies issued to said Frank E. 
McMaster, deceased, late as the 12th day of January, 1895, 
but not later. 

3. This defendant, for further answer, says that payment 
of the premiums due upon said policies were not paid within 
the time prescribed as aforesaid, and that said Frank E. 
McMaster died on the 18th day of January, 1895, six days 
after said policies had lapsed and were forfeited for nonpay- 
ment of premiums as required. 

* * * 

6. This defendant, further answering said petition, says 
that said application is a part of said policies, in each case, 
that said assured received and accepted said policies during 
his lifetime, and had them all in his possession for a long 
time, and was aware and knew, or could have known, the 
contents in each policy. 

That said assured had paid the premiums when said poli- 
cies were delivered to him; that by reason of said assured’s 
acceptance of said policies, his representative, the plaintiff 
herein, is estopped from denving the date of said policies or 
claiming that said policies should have a different date from 
the application, and is estopped for the reasons above stated 
from claiming that said words; to wit, * Please date policy 
same as application.” were not in said application when in- 
sured signed same, for by accepting said policies the assured 
waived said right to object, if said words were inserted, as 
alleged in petition, after the signing of the application, 
which this defendant denies. 

The case was tried by the Circuit Court without a jury; 
special findings of fact made; and judgment rendered in favor 
of defendant: 28 Ins. L. J., 960. 

Plaintiff prosecuted a writ of error from the Circuit Court of 
Appeals, and the judgment was affirmed: 40 ©. C. A., 119, 29 
Ins. L. J..385. The writ of certiorari was then allowed. 

Pending the trial below, plaintiff filed a bill in equity for the 
re-formation of the policies, and the Circuit Court granted the 
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relief prayed. On appeal this decree was reversed (30 C. C. A., 
532), and an application to this court for certiorari was denied: 
171 U. S., 687. The Circuit Court of Appeals expressed the 
opinion in that case that no recovery could be had at law or in 
equity, and accordingly the Circuit Court in this case, although 
of opinion that plaintiff was entitled to recover, gave judg- 
ment for defendant. 

Separate opinions were given by the judges of the Court of 
Appeals, Sanborn and Thayer, JJ., concurring in affirming, and 
Caldwell, J., dissenting. 

The findings of fact by the Circuit Court were as follows:— 

“Ist. The plaintiff, Fred A. McMaster, was, when the suit 
was brought, and is now, the lawfully appointed administrator 
of the estate of Frank E. McMaster, deceased, having been ap- 
pointed administrator of the named estate by the Probate 
Court of Woodbury County, lowa; and furthermore said plain- 
tiff was, when this suit was brought, and is now, a citizen of 
the State of lowa, and a resident of Woodbury County, Iowa. 

“2d. That the defendant, the New York Life Insurance Com- 
pany, was, when this suit was brought, and is now, a corpora- 
tion created under the laws of the State of New York, having 
its principal office and place of business in the city of New 
York, in the State of New York, but being also engaged in car- 
rving on its business of life insurance in the State of lowa and 
other States. 

“3d. That in December, 1893, F. W. Smith, an agent for the 
New York Life Insurance Company, residing at Sioux City, 
lowa, solicited Frank E. McMaster to insure his life in that 
company, and as an inducement to taking the insurance, 
pressed upon McMaster the provision adopted by the company, 
and set forth in the circular issued by the company, and 
printed on the back of 'the policies issued by the company, un- 
der the heading, ‘ Benefits and Provisions referred to in this 
Policy, in the following words: ‘After this policy shaJl have 
been in force three months, a grace of one month will be 
allowed in payment of subsequent premiums, subject to an in- 
terest charge of 5 per cent per annum for the number of days 
during which the premium remains due and unpaid. During 
said month of grace the unpaid premium, with interest as 
above, remains an indebtedness due the company, and in the 
event of death during said month, this indebtedness will be 
deducted from the amount of the insurance.’ 
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“4th. Relying on the benetits of this provision and in the be- 
lief that if he accepted a policy of insurance upon his life from 
the New York Life Insurance Company, paying the premiums 
thereon annually, the company could not assert the right of 
forfeiture until thirteen months had elapsed since the last pay- 
ment of the annual premium, the said Frank E. McMaster 
signed an application for insurance in said company, dated 
December 12, 1893, of the form which is made part of the poli- 
cies sued on and attached to the petition, the same being made 
part of this finding of facts. 

“Sth. In the application when signed by Frank E. McMaster 
it was provided that the amount of insurance applied for was 
the sum of $5,000, to be evidenced by five policies for $1,000 
each, on the ordinary life table, the premium to be payable an- 
nually. 

“6th. There now appears on the face of the application, in- 
terlined in ink, the words, ‘ Please date policy same as applica- 
tion.’ These words were not in the application when it was 
signed by McMaster, but after the signing thereof they were 
written into the application by F. W. Smith, the agent of the 
New York Life Insurance Company, without the knowledge or 
assent of Frank E. McMaster, and were so written in by the 
agent in order to secure to the agent a bonus which the com 
pany allowed to agents for business secured during the month 
of December, 1893; and it does not appear that Frank E. Me- 
Master ever knew that these words had been written into the 
application, and it affirmatively appears that he had no knowl- 
edge thereof when the application was forwarded to the home 
office of the company and was acted on by the company. 

“7th. By the express understanding had between F. W. 
Smith, the agent of the New York Life Insurance Company, 
and Frank E. McMaster, when the application for insurance 
was signed, it was agreed that the first year’s premium was to 
be paid by McMaster upon the delivery to him of the policies, 
and that the contract of insurance was not to take effect until 
the policies were delivered. 

“Sth. The defendant company, at its home office in New 
York City, upon receipt of the application, determined to grant 
the insurance applied for, and issued five policies, each for the 
sum of $1,000, dated December 18, 1893, and reciting on the 
face thereof that the annual premium on each policy was $21, 
and forwarded the same to its agent, F. W. Smith, at Sioux 
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City, Iowa, for delivery to Frank E. McMaster. These five 
policies are in the form of the one attached to the petition in 
this case, which is hereby made a part of this finding of fact, 
and each policy contains the recital: ‘This contract is made 
in consideration of the written application for this policy, and 
of the agreements, statements, and warranties thereof, which 
are hereby made a part of this contract, and in further consid- 
eration of the sum of twenty-one dollars and ——— cents, to 
be paid in advance, and of the payment of a like sum on the 
twelfth day of December in every year thereafter during the 
continuance of this policy.’ 

“9th. The five policies, inclosed in envelopes, on or about 
December 26, 1893, were taken by F. W. Smith, the agent of 
the defendant company, to the office of Frank E. MeMaster, 
who asked the agent if the policies were as represented, and if 
they would insure him for the period of thirteen months, to 
which the agent replied that they did so insure him, and there- 
upon McMaster paid the agent the full first annual premium, or 
the sum of $21 on each policy, and, without reading the policies, 
he received them and placed them away. The agent did not in 
any way attempt to prevent McMaster from reading the poli- 
cies, and he had the full opportunity for reading them, but in 
fact did not read them, and accepted them on the statement of 
the agent of the company, as hereinabove set forth. 

“10th. That not later than November 17, 1894, notice was 
sent to Frank E. McMaster of the coming due of the premiums 
on the policies issued to him by the defendant company in ac- 
cordance with the requirements of the statutes of the State of 
New York. 

“11th. The renewal receipts for the second annual premium 
on the five policies held by Frank E. McMaster in the defend- 
ant company were sent for collection to Mary A. Ball, at Sioux 
City, Iowa, who, on the 11th or 12th day of December, 1894, 
called on said McMaster for payment of the premiums in ques- 
tion. At that time McMaster declined making payment there- 
on, saying that he had seen other policies which promised 
better results, and that he did not think he would renew the 
insurance in the defendant company. Miss Ball told him the 
New York contracts had some nice provisions, like thirty days 
of grace and loans, and, in reply to an inquiry from McMaster, 
stated that his policies entitled him to the month’s grace in the 
payment of the premiums, and that, as she understood it, the 
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grace on the second premiums would expire January 11, and 
McMaster said if he concluded to keep any of the insurance he 
would call and pay for it before the grace expired. 

“12th. That in November or December, 1894, Frank E. Me- 
Master was examined for the purpose of obtaining life insur- 
ance by the agents of the Union Central Insurance Company, 
it being understood between the parties that the policies were 
not to issue until in January, 1895, and it being the purpose of 
McMaster to take $1,000 or $2,000 insurance in the Union Cen- 
tral Company, at the expiration of his insurance in the defend- 
ant company, but also to continue part of the policies held in 
the defendant company. 

“13th. That on or about January 15, 1895, the agent of the 
Union Central Company, meeting McMaster on the street in 
Sioux City, told him the policies issued by the Union Central 
Company had been received, and in reply McMaster said: ‘Al! 
right. Just hold them. There is no hurry about them.’ And 
in the same conversation he stated that he had other insur- 
ance,—refering to the policies in the defendant company. 

“14th. That the action of Frank E. McMaster shows, and the 
court so finds the fact to be, that the said McMaster believed 
that the policies isssued to him by the defendant company 
would continue in force for the period of thirteen months from 
the date of the policies, and his action with respect to the poli- 
cies in the defendant company and the proposed insurance in 
the Union Central Company was based upon and governed by 
this belief on his part. 

“15th. That Frank E. McMaster died at Sioux City on the 
morning of January 18, 1895. 

“16th. That up to the time of his death the said Frank E. 
McMaster had not paid the second year’s premiums on the poli 
cies issued to him by the defendant company, nor have the 
same been paid since his death, nor had the said McMaster re- 
ceived or paid for the policies issued by the Union Central 
Company, and the same had not been delivered or become 
effectual. 

“17th. That due and sufficient notices and proofs of the 
death of said Frank E. McMaster were immediately sent to 
and received by the defendant company, and due demand for 
the payment of the five policies sued on was made by the plain- 
tiff, as administrator of the estate of Frank E. McMaster, and 
refused by the defendant company on the ground that the poli- 
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cies in question had lapsed and were not in force at the time of 
the death of said Frank E. McMaster, by reason of the failure 
to pay the second year’s premiums coming due on said policies. 

“18th. That the defendant company has not paid said poli- 
cies or any part thereof, and, assuming the same to be valid, 
there is due thereon November 1, 1898, the sum of ($5,965) five 
thousand nine hundred and sixty-five dollars, after deducting 
from the face of the policies the amount of the second premi- 


- 99 


ums, with interest thereon to March 14, 1895. 
The policies were dated December 18, 1893, and provided :— 


Annual Premium $21.00.—This contract is made in con- 
sideration of the written application for this policy, and of 
the agreements, statements, and warranties thereof, which 
are hereby made a part of ‘this contract, and in further con- 
sideration of the sum of twenty-one dollars and ———— cents, 
to be paid in advance, and of the payment of a like sum on 
the 12th day of December in every vear thereafter during the 
continuance of this policy. 

Incontestability.—After this policy shall have been in 
force one full year, if it shall become a claim by death the 
company will not contest its payment, provided the condi- 
tions of the policy as to payment of premiums have been ob- 
served. 

The benefits and provisions placed by the company on the 
next page are a part of this contract as fully as if recited 
over the signatures hereto affixed. 

Benefits and provisions referred to in this policy. 

Benefits at end of Accumulation period.—If ‘the insured is 
living on the 12th day of December in the year nineteen hun- 
dred and thirteen, on which date the accumulation period of 
this policy ends, and if the premiums have been paid in full 
to said date, the insured shall be entitled to one of the six 
benefits following: [cash value; annuity; paid-up policy, 
ete., ete.] If the insured made no selection dividends were 
to be apportioned as provided. 

(Any indebtedness to the company, including any balance 
of the current year’s premium remaining unpaid, will be de- 
ducted in any settlement of this policy or of any benefits 
thereunder.) ; 

Powers not delegated._—-No agent has power in behalf of 
the company to make or modify this or any contract of insur- 
ance, to extend the time for paying a premium, to waive any 
forfeiture, or to bind the company by making any promise or 
making or receiving any representation or information. 
These powers can be exercised only by the president, vice- 
president, second vice-president, actuary or secretary of the 
company, and will not be delegated. 

Vou. XXXI.—36. 
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Payment of Preminms.—<All premiums are due and pay- 
able at the home office of the company, unless otherwise 
agreed in writing, but may be paid to agents producing re- 
ceipts signed by the president, vice-president, second vice- 
president, actuary or secretary, and countersigned by such 
agent. If any premium is not thus paid on or before the day 
when due, then (except as hereinafter otherwise provided: 
this policy shall become void, and all payments previously 
made shall remain the property of the company. 

Grace.—After this policy shall have been in force three 
months, a grace of one month will be allowed in payment of 
subsequent premiums, subject to an interest charge of 5 per 
cent per annum for the number of days during which the 
premium remains due and unpaid. During the said month 
of grace the unpaid premium, with interest as above, re 
mains an indebtedness due the company, and in the event of 
death during the said month this indebtedness will be de 
ducted from the amount of the insurance. 


The applications were dated December 12, 1893, and con- 
tained, among other things, the following :— 

Sum to be insured, $5,000. 

Five policies of $1,000 each. 

Please date policy same as application. [It was averred 
in the complaint and found by the Circuit Court that these 
words in italics were inserted by the agent after the applica- 
tions were signed and without applicant’s knowledge. | 

( Annually. 
Premium payable Som: 
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Note: Strike ont the rates not desired. 
Ordinary Life. 
Life premium. 
Endowment payable in .... years. 
| Limited endowment payable in .... years. 


On what table 


I do hereby agree as follows: * * * 2. That inasmuch 
as only the officers at the home office of said company, in the 
city of New York, have authority to determine whether or 
not a policy shall issue on any application, and as they act 
on the written statements and representations referred to, 
no statements, representations, promises or information 
made or given by or to the person soliciting or taking this 
application for a policy, or by or to any other person, shall be 
binding on said company, or in any manner affect its rights, 
unless such statements, representations, promises, or In 
formation be reduced to writing and presented to the officers 
of said company, at the home office in this application. * * * 
4. That any policy which may be issued under this applica- 
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tion shall not be in force until the actual payment to and 
acceptance of the premium by said company or an author- 
ized agent, during my lifetime and good health. 


Henry J. Taytor, Frank E. Gritz, and Eric A. Buresss, for Pe- 
tittoner. 


W. E. Opver1, Frepertck D. McKenney, and Grorce W. Husset, 
for Respondent. 


Fouer, C. J. 

By the payment of the annual premiums in advance and the 
delivery of the policies, McMaster’s life became insured in the 
sum of $5,000. j 

The contracts were not assurances for a single year, with 
the privilege of renewal from year to year on payment of stipu- 
lated premiums, but were entire contracts for life, subject to 
forfeiture by failure to perform the condition subsequent of 
payment as provided, or to conversion in 1913 at the election 
of the assured: Thompson vs. Knickerbocker L. Ins. Co., 104 
U.S., 252; New York L. Ins. Co. vs. Statham, 93 U.S., 30. 

The contention of the company presented by its answer was 
that McMaster requested that the policies “ should be issued, 
dated, and take effect the same date as the application; 
namely, the 12th day of December, 1893;” that the policies 
were accordingly so issued; and that McMaster’s acceptance of 
them estopped his representative from denying that date, or 
claiming that the request that the policies should be so dated 
was not made by him. | 

But the policies were not dated December 12th, and were 
dated December 18th, the day on which they were actually is- 
sued. The applications were in terms parts of the. policies, 
and by them it was agreed that the policies, though issued, 
should not be in force until the actual payment and acceptance 
of the premiums. This was a provision intended to cover any 
time which might elapse between issue and delivery and pay- 
ment. So that, notwithstanding the premiums in this in- 
stance were not actually paid and received and the policies de- 
livered until December 26th, it may be conceded that, and in 
accordance with the practice in such matters, the contracts of 
insurance commenced to run from December 18th rather than 
from December 26th. They were certainly not in force on De- 
cember 12, 1893. No controversy was raised as to fractions of 
a day, or the exclusion or inclusion of the first day, and it was 
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conceded that payment on January 12th, in one view, or on 
January 18th, in the other, would have averted a forfeiture. 

Assuming, however, that the alleged request was not made 
by McMaster, that it was not, at least literally, complied with, 
or that it was immaterial, the company insists that the policies 
expressly required payment of the annual premiums, subse- 
quent to the first (payable and paid on delivery), on December 
12th in each year, commencing with December 12, 1894; that 
McMaster in accepting them without objection became bound 
by this requirement, and could not plead ignorance thereof re- 
sulting from not reading them when tendered; and that, there- 
fore, these policies were properly forfeited January 12, 1895, 
being twelve months from December 12, 1893, with a month of 
grace added. 

The applications were part of the policies, and from them ii 
appeared, and was found by the Circuit Court, that MeMaster 
applied for insurance “on the ordinary life table, the premium 
to be payable annually.” He was solicited to insure by the 
company’s agent, and might, according to the company’s form 
which was used, have asked that the premiums be payable an- 
nually, semi-annually, or quarterly, but he chose that they 
should be payable annually, and that the rate of premium 
should be calculated on that basis by the ordinary life table. 
The company assented to this, and fixed the annual premium 
on each policy at $21, on payment of which—that is, payment 
in advance—the policy was to go into effect. The payments 
were made, and the insurance was put in force for McMaster’s 
life, subject, it is true, to forfeiture for nonpayment of subse- 
quent premiums, but foreiture when? If within the first year, 
then, the payment for that vear did not secure the immunity 
from forfeiture during the vear which had been contracted and 
paid for. 

But the company says that McMaster requested that the 
policies should go into effect on December 12, 1893, and that 
his representative is estopped from denying that that is the 
operation of the policies as framed and accepted, or that the 
second premiums matured December 12, 1894. 

It was found from the evidence that after McMaster had 
signed the applications, and without his knowledge or assent, ° 
the agent of the company inserted therein: “ Please date 
policy same as application;” and it was further found that 
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when the policies were returned to Sioux City, and were taken 
by the company’s agent to McMaster, he “asked the agent if 
the policies were as represented, and if they would insure him 
for the period of thirteen months, to which the agent replied 
that they did so insure him, and thereupon McMaster paid the 
agent the full first annual premium or the sum of $21 on each 
policy, and without reading the policies he received them and 
‘placed them away.” 

We think the evidence of this unauthorized insertion, and of 
what passed between the agent and McMaster when the poli- 
cies were delivered, taken together, was admissible on the 
question whether McMaster was bound by the provision that 
subsequent payments should be made on December 12th, com- 
mencing with December 12, 1894, because requested by him, or 
because of negligence on his part in not reading the policies. 

The applicable statutes of lowa declared that “any person 
who shall hereafter solicit insurance or procure applications 
therefor shall be held to be the soliciting agent of the insur- 
ance company or association issuing a policy on such applica- 
tion, or on a renewal thereof, anything in the application or 
policy to the contrary notwithstanding.” 

Each policy provided that after it had been in force for three 
months a “grace of one month will be allowed in payment of 
subsequent premiums, subject to an interest charge of 5 per 
cent per annum for the number of days during which the pre- 
mium remains due and unpaid. During the said month of 
grace the unpaid premium, with interest as above, remains an 
indebtedness due the company, and, in the event of death dur- 
ing said month, this indebtedness will be deducted from the 
amount of the insurance.” This was a month in addition to 
the period covered by premiums already paid. 

McMaster was justified in assuming, and on the findings 
must be held to have assumed, that if he paid the first annual 
premium in full he would be entitled to one year’s protection, 
and to one month of grace in addition; that is, to thirteen 
months’ immunity from forfeiture. And the findings show 
that the company, by its agent, gave that meaning to the 
clause, and that McMaster was induced to apply for the insur- 
ance by reason of the protection he supposed would be thus 
obtained. 

In Continental L. Ins. Co. vs. Chamberlain (132 U. S., 304) it 
was decided that a person procuring an application for life in- 
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surance in Iowa became by force of the statute the agent of the 
company in so doing, and could not be converted into the agent 
of the assured by any provision in the application. 

In that case the applicant was required to state whether he 
had any other insurance on his life. He was, in fact, a mem- 
ber of several co-operative associations, and therefore did have 
other insurance; but the soliciting agent of the company, to 
whom he stated the facts, believing that insurance of that kind 
was not insurance within the meaning of the question, wrote 
* No other ” as the proper answer, at the same time assuring 
the applicant that it was such. And this court held that the 
company was bound by the interpretation put upon the ques- 
tion by its soliciting agent. 

When, then, McMaster signed these applications he under- 
stood, and the company by its agent understood, that if the 
risks were accepted at the home office he would, by paying one 
year’s premium in full, obtain contracts of insurance which 
could not be forfeited until after the expiration of thirteen 
months. 

The company accepted the risks and issued the policies De- 
cember 18th, and they were delivered and the premiums paid 
December 26th. 

Bearing in mind that McMaster had made no request of the 
company in respect of antedating the policies, and was igno- 
rant of the interpolation of the agent,and ignorant in fact, and 
not informed or notified in any way, of the insertion of Decem- 
ber 12th as the date for subsequent payments, he had the right 
to suppose that the policies accorded with the applications as 
they had left his hands, and that they secured to him, on pay- 
ment of the first annual premiums in advance, immunity from 
forfeiture for thirteen months. And the agent assured him 
that this was so. 

The situation being thus, we are unable to concur in the view 
_ that MeMaster’s omission to read the policies when delivered 
to him and payment of the premiums made constituted such 
negligence as to estop plaintiff from denying that McMaster by 
accepting the policies agreed that the insurance might be for- 
feited within thirteen months from December 12, 1893: Su 
preme Lodge K. of P. vs. Withers, 177 U. S., 260, and cases 
cited; Fitchner vs. Fidelity Mut. F. Ass’n, 103 Iowa, 279; Hart- 
ford Steam Boiler Inspection & Ins. Co. vs. Cartier, 89 Mich., 
41. 
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On the other hand, can the company deny that McMaster 
obtained insurance which was not forfeitable for nonpayment 
of premiums within thirteen months after the first payment? 

If it can, by reason of its own act, without McMaster’s 
knowledge, actual or legally imputable, then the company’s 
conduct would have worked a fraud on McMaster in disap- 
pointing, without fault on his part, the object for which his 
money was paid. The motive of the agent to get a bonus for 
himself rather than to deceive McMaster, is not material, as 
the result of his action would be the same. To permit the 
company to deny the acts and statements on which the trans- 
action rested would produce the same injury to McMaster, no 
matter what the agent’s motives. 

But what is the proper construction of these contracts in 
respect of the asserted forfeiture? The company, although 
retaining the premiums paid, and not offering to return them, 
contends that, if McMaster was not bound by an agreement 
that the subsequent premiums should be paid on December 
12th, then that the minds of the parties had not met, because 
it had not contracted except on the basis of payments so to be 
made; but the question still remains whether the right of re- 
covery in this case is dependent on such payment on the 12th 
day of December, 1894, or within thirty days thereafter. 

We are dealing purely with the question of forfeiture, and 
the rule is that if policies of insurance contain inconsistent 
provisions, or are so framed as to be fairly open to construc- 
tion, that view should be adopted, if possible, which will sus- 
tain rather than forfeit the contract: Thompson vs. Phenix 
Ins. Co., 186 U. S., 287; First Nat. Bank vs. Hartford F. Ins. 
Co., 95 U. S., 673. 

Each of these policies recited that it was made in considera- 
tion of the written application therefor, which was made part 
thereof, and of the payment in advance of an annual premium 
of $21, “and of the payment of a like sum on the 12th day of 
December in every year thereafter during the continuance of 
this poliey.” 

Does this latter provision require payment of an annual pre- 
mium during the vear already secured from forfeiture by pay- 
ment made in advance? 

May not the words “in every year thereafter” mean in every 
year after the year the premiums for which have been paid? 
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Or in every year after the current vear from the date of the 
policy? 

At all events, if the payment in advance was a payment 
which put in force a contract good for life, determinable by 
nonpayment of subsequent premiums, and this first payment 
was payment of the premiums for a year, could the require- 
ment of payment of a second annual premium within that year 
be given greater effect than the right to cancel the policies 
from January 18, 1895, if such payment were not tendered un- 
til after the lapse of thirteen months from December 12, 1893? 

To hold the insurance forfeitable for nonpayment of another 
premium within the vear for which payment had already been 
fully made would be to contradict the legal effect under the 
applications and policies of the first annual payment. Clearly, 
such a construction is uncalled for, if the words * the 12th day 
of December in every year thereafter” could be assumed to 
mean in every year after the year for which the premiums had 
been paid. But if not, taking all the provisions together, and 
granting that the words included December 12, 1894, never- 
theless it would not follow that forfeiture could be availed of 
to cut short the thirteen months’ immunity from December 1s, 
1893, as the premiums had already been paid up to December 
18, 1894. And the company could not be allowed, on this 
record, by making the second premiums payable within the 
period covered by the payment of the first premium, to defeat 
the right to the month of grace which had been proffered as 
the inducement to the applications, and had been relied on as 
secured by the payment. If death had occurred on December 
18, 1894, or between the 12th and 18th, it is quite clear that re- 
covery could have been had, and as the contracts were for life, 
and were not determinable (at least for twenty years) at a 
fixed date, but only by forfeiture, it appears to us that the ap- 
plicable rules of construction forbid the denial of the month of 
grace in whole or in part. 

It is worthy of remark that it was specifically provided that 
after the policies had been in force one full year they should 
become incontestable on any other ground than nonpayment of 
premiums, and we suppose it will not be contended that if any 
other ground of contest had existed and death had occurred 
between December 12 and December 18, 1894, the company 
would have been cut off from making its defense, because the 
policies had been in force “one full year” from December 12th. 
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And if not in force until December 18th, the date of actual 
issue, how can it be said that liability to forfeiture accrued 
before the twelve months had elapsed? 

The truth is the policies were not in force until December 
18th, and as the premiums were to be paid annually, and were 
so paid in advance on delivery, the second payments were not 
demandable on December 12, 1894, as a condition of the con- 
tinuance of the policies from the 12th to the 18th. And as the 
policies could not be forfeited for nonpayment during that 
time the month of grace could not be shortened by deducting 
the six days which belonged to McMaster of right. 

In our opinion the payment of the first year’s premiums 
made the policies nonforfeitable for the period of thirteen 
months, and inasmuch as the death of McMaster took place 
within that period, the alleged forfeiture furnished no defense 
to the action. 

The judgment of the Circuit Court of Appeals is reversed; 
the judgment of the Circuit Court is also reversed, and the 
cause is remanded to the latter court, with a direction to enter 
judgment for plaintiff in accordance with the eighteenth find- 
ing, with interest and costs. 

Mr. Justice Brewer did not hear the argument, and took no 
part in ‘the decision. 





United States Supreme Court. 


UNITED STATES SUPREME COURT. 


MILTON C. MITCHELL, Plaintiff in Error, 


v8. 


POTOMAC INS. CO., or GrorGEeTown, D. C.* 


The policy was on a stock of goods, with written privilege to keep a lim- 
ited amount of gasoline. Conditions in finer print ‘“covenanted” 
that the company should not be liable for loss caused by explosion 
unless fire ensued, and then for loss by fire only. Gasoline was kept 
in a tank in the cellar, from which customers were supplied through 
a pump in the store above. An explosion of gasoline vapor followed 
the lighting of a match in the cellar. 


Held, That where there was no evidence to support a theory of a fire al- 
ready existing in the cellar at the time of the explosion, a request to 
submit the question of such fire to the jury was properly denied. 


Held, That where no fire ensued, and the only damage was through the 
falling of the building and crushing of the stock, the policy was not 
liable. 


Held, That the lighted match was not a fire within the meaning of the 
policy. 


In error to the Court of Appeals of the District of Columbia 


Samuet Mappox for Plaintiff in Error. 
J. Hotpsworta Gorpon for Defendant in Error. 


Prcxuam J., delivered the opinion of the court. 

This is an action brought by the plaintiff in error upon a 
policy of insurance issued by the defendant. On the trial the 
insurance company had a verdict upon which judgment was 
entered, and, the Court of Appeals of the District of Columbia 
having affirmed it (16 App. D. C., 241), the plaintiff has brought 
the case here. The policy was for $5,000 on the plaintiff's 
stock in trade, which was destroyed on September 27, 1896. 
The property insured was described in the written part of the 
policy as follows :— 

On his stock of stoves and their findings, tins, and tinware, 
tools of trade, and such other goods kept for sale in a first- 
class retail stove and tin store, situate No. 3,108 M Street, 
Georgetown, D. C. 

Privilege granted to keep not more (than) five (5) barrels of 
gasoline or other oil or vapor. 


* Decision rendered, November 11, 1901. 
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The policy also contained the following printed indemnity 
clause :— 


Against all such immediate loss or damage as may occur 
by fire to the property specified, not exceeding the sum in- 
sured, nor the interest of the assured in the property, except 
as hereinafter provided. * * * 


In finer print are the following conditions and exceptions, 
among others :— 


It being covenanted as conditions of this contract that 
this company * * * shall not be liable * * * for 
loss caused by lightning or explosions of any kind unless fire 
ensues, and then for the loss or damage by fire only. 

Or, if gunpowder, phosphorus, naphtha, benzine, or crude 
earth or coal oils are kept on the premises, or if camphene, 
burning fluid, or refined coal or earth oils are kept for sale, 
stored, or used on the premises, in quantities exceeding one 
barrel at any one time without written consent, * * * 
this policy shall be void. 


The damage to the insured stock amounted to $4,568.50, and 
was due to the falling of the building and the crushing of the 
stock as hereafter detailed. The defendant denied liability on 
the ground that the falling of the building and injury to the 


stock had been caused solely by explosion, no fire ensuing, and 
was therefore excepted from the policy. 

An extra premium was charged for the gasoline privilege. 

The plaintiff in error conducted a business at 3,108 M Street, 
Georgetown, D. C., in a two-story-and-attice brick structure, his 
stock consisting of stoves and tinware, and he did beside a 
general repairing business. There was a cellar under the 
building divided into two compartments by a division, with 
room for a doorway, but there was no door between the divi- 
sions. The gasoline which the insurance policy permitted the 
plaintiff to keep was stored in the cellar in a tank underneath 
the back cellar floor. Customers were supplied with gasoline 
from a pump which was operated in the back of the store 
above the cellar where the gasoline tank was. There were no 
gas jets in the cellar, and no artificial lighting of any kind. 
When near the door one could see without the use of a match, 
or candle, or any other light, but when seven or eight feet 
away it was necessary to have artificial light of some kind. In 
the front cellar stove castings and brick, surplus stoves and 
ranges were kept. Along the sides shelving was arranged, 





572 United States Supreme Court. [ June, 


upon which brick and castings were put. No trouble had been 
experienced with gasoline vapor on account of the furnace 
which was in the cellar, or from matches or candles which were 
used to light persons about. There was no fire in the furnace 
at the time of the loss. Frequently half a dozen candles were 
around on the floor when work was to be done. The back cel- 
lar was used for the same purpose as the front cellar, except 
that stoves were not put in there; it was lighted only by a 
small window looking out into the alley. Matches and candles 
were used in the back cellar as in the front. When the work- 
men found what they were looking for, it was customary to 
drop these charred matches upon the floor, or put them on the 
stoves or castings. 

The clerk who went into the cellar on the occasion testified 
in regard to the disaster as follows :— 

“It was about 1 o’clock in the day. When I went down 
there was no odor of gasoline in the cellar. I know the odor, 
which is pungent, unmistakable, and easily detected. The 
particular piece of casting that was wanted was in a tier of 
bins in the shelving on the east side of the main cellar, and 
about fiften feet from the back cellar. It was so far from the 
door that I could not see it without the use of a light. On 
reaching the tier I struck a match and looked in the particular 
place where we were accustomed to keep this kind of casting; 
but it was not there. As I had been away from the store for 
three weeks previous, and did not know to what bin in the 
shelves they had been moved, I started looking from one to the 
other, beginning near the top. The first match burned my 
fingers, and I dropped it and lit another, with which I con- 
tinued my search down, when all of a sudden the place was en 
veloped or filled with this blue flame. It was a bluish color, 
and I knew at once that it was gasoline vapor that had ignited. 
I knew it at once because I remembered the appearance of it,— 
had seen it before. Where it started I do not know; but the 
first I knew of it, it was all over the place and I was in the 
midst of it. I don’t know distinctly whether the blaze started 
at my hand or not. When [ became conscious of the fact that 
there were flames there, it was all over the place; not only 
where I was, but all over the cellar. I noticed it first all over 
the cellar. There was no noise connected with it, except the 
sh-sh-sh like the swish of a whip or anything of that kind. I 
could see it play around. I became unconscious, either from 
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the burns or the walls falling on me, I don’t know which. The 
first thing I noticed on recovering consciousness was the fact 
that the back cellar was full of fire, and knowing that the 
gasoline was in that part of the cellar, I used every effort to 
get as far away from it as possible. Ll crawled toward the 
front, where I was pulled through the front wall. I had been 
protected from the debris by the way in which the joists fell. 
They broke in the middle, one end remaining in the east wall 
and the other resting on the floor, thus leaving a little angle at 
the side. This condition existed all the way to the front of the 
building. It was very dark,—like the darkness of Egypt. 
The brickwork was shattered in front and the house had fallen 
down.” 

The plaintiff in error claimed on the trial that there was evi- 
dence of a fire in the back cellar preceding the explosion and 
causing it, and that the explosion was therefore but an inci- 
dent in the progress of the fire, and the company was therefore 
liable on the policy. He made the following request to charge 
the jury :— 

“If the jury find from the evidence that on the 28th day of 
September, 1896, at or before the time the witness Oliver went 
into the cellar of the plaintiff's premises, as described by him, 
a fire originating in accidental or other causes was in progress 
in the back cellar of said premises, and afterward and while 
such fire was in progress the gas or vapor generated by the 
evaporation of liquid gasoline came in contact with the flames 
of such fire and exploded and prostrated portions of the build- 
ing in which the insured commodities were stored, then the 
damage done to such commodities by reason of such prostra- 
tion was occasioned by fire within the meaning of the policy, 
and the plaintiff is entitled to recover in this action.” 


The court refused the request, and the exception to such re- 
fusal brings up the first question argued by the plaintiff in 
error. 


In the course of the charge it was stated as follows :— 

“The court has granted an instruction to this effect, that if 
there existed upon the premises a fire, and that the explosion, 
if there was an explosion, followed as an incident to that fire, 
then the loss ‘to the plaintiff would be really occasioned by the 
fire, but if the explosion were not an incident to a precedent 
fire, but was the origin and the direct cause of the loss, then 
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there was no destruction by fire. and the plaintiff is not enti- 
tled to recover anything from the defendant.” 

It is not important to inquire whether there was in truth 
any evidence tending to prove the existence of a fire in the 
front cellar preceding the lighting of the match therein, be- 
cause the submission of the question to the jury was all that - 
the plaintiff could ask, and the verdict negatives its existence. 
But the court drew a distinction between the front and rear 
cellar, and refused the foregoing request by the plaintiff's 
counsel, for the reason given, as follows:— 

“The court was asked to instruct vou with reference to the 
theory that there was a precedent fire in the back room. The 
court felt obliged to refuse such an instruction, because there 
is no testimony in the case that would justify the jury in reach- 
ing the conclusion that before Mr. Oliver struck that match 
there existed a fire in the rear portion of that cellar. There is 
no testimony and no evidence of the fact.” 

The court also charged as follows :— 

“Tt is not contended that any fire followed the explosion, 
and that any portion of this stock in trade was injured by a 
subsequent fire, but it is claimed by the plaintiff that there ex- 
isted a precedent fire, and that the explosion was an incident 
of that precedent fire. The court has granted an instruction 
to the effect that if there existed upon the premises a fire, and 
that the explosion, if there was an explosion, followed as an 
incident to that fire, then the loss to the plaintiff would be 
really occasioned by the fire, for the explosion would be noth- 
ing but an incident to fire.” 

The court also charged :— 

‘ Now the question for you to determine in the light of all 
this testimony and your own knowledge and experience is this: 
Was the falling of this building and the injury to the stock in 
trade contained within it due to an explosion or not? If it 
was, and there was no antecedent fire, the verdict should be for 
the defendant. If you find in the case evidence that there was 
an antecedent fire, which did not amount to an explosion, but 
which was simply rapid combustion, which resulted in a col- 
lapse of the building, and not in an explosion, then it is con- 
ceded that the plaintiff is entitled to recover such damages as 
you shall find that he sustained. If you find a verdict for the 
plaintiff, you ought to give him interest on the amount to 
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which he is entitled from the 19th day of January, 1897. You 
may take the case, gentlemen.” 

With relation to the denial of the request of plaintiff’s coun- 
sel, the Court of Appeals, in the opinion delivered by Mr. Jus- 
tice Shepard, said :— 

* The instruction undertook to direct the special attention 
of the jury, first, to the probable existence of an accidental fire 
in the rear cellar before the entry of the witness Oliver into 
the front one, and, second, to the probable ignition of the vapor 
in the front cellar by that fire instead of by the match lighted 
by Oliver immediately before the explosion took place in the 
front cellar. Neither of these inferences seems to have any 
reasonable foundation in the evidence, and the second is di- 
rectly opposed to the testimony of Oliver, upon which the 
plaintiff’s case rests. Had this been the only issue in the case 
the court might, without error, have directed a verdict for the 
defendant: Gunther vs. Liverpool & L. & G. Ins. Co., 134 U. 
S., 110,116.” And, also, Griggs vs. Houston, 104 U.S., 553. 

A careful perusal of the evidence in the case brings us to the 
same conclusion. There was no evidence of any fire in the 
back cellar preceding the lighting of the match in the front cel- 
lar, and it would have been error to submit such a question to 
the jury for that reason. The request was, therefore, properly 
denied. 

It is also contended that gasoline being kept for sale by the 
insured in his store, was covered by the written language of 
the policy, which included not only his stock of stoves, ete., but 
also “ such other goods kept for sale in a first-class retail stove 
and tin store, situate No. 3,108 M Street, Georgetown, D. C.” 
It is then argued that, as gasoline is in its nature explosive, 
the risk arising therefrom was covered by the policy, and the 
loss occasioned thereby was one for which the company was 
liable; and if the printed provisions of the policy provided 
otherwise they are inconsistent with the written part of the 
policy, and the latter must prevail. , This construction would 
render unnecessary the privilege to keep not more than five 
barrels of gasoline, which is also written in the policy. We 
think the construction contended for is inadmissible. 


The language of the policy did not insure the plaintiff upon 
any property which he might choose to keep and sell in his 
store. The language means, not only the particular property 


— 





576 United States Supreme Court. [/une, 


specifically described, but such other goods as are kept for sale 
in a first-class retail stove and tin store, which in this case was 
situated as stated in the policy. Identifying the store by nam- 
ing its situation does not alter the significance of the language, 
in effect, prescribing that the goods are such as are kept for 
sale in a first-class retail stove and tin store. The “ other 
goods ” must be such as are ordinarily, usually, customarily 
kept for sale in a first-class retail stove and tin store, and not 
such other classes of property as the insured may then or at 
any time choose to keep for sale in his particular store. This 
we think is the plain meaning of the language. The cases 
cited in the opinion delivered in the Court of Appeals make 
this plain, if anything more than the language itself were 
wanted for that purpose. Unless gasoline is such a com- 
modity as is usually kept for sale in a first-class retail stove 
and tin store, it would not be included in that language. 
There is no evidence showing that gasoline is thus usually 
kept, and without evidence to that effect it cannot be pre 
sumed that such is the fact. The language which immediately 
follows, “ privilege granted to keep not more than five barrels 
of gasoline or other oil or vapor,” also tends to show quite con- 
clusively that the parties did not consider the description al 
ready given of the property insured, as permitting the keeping 
and selling of gasoline, for otherwise the privilege would not 
have been necessary to be inserted in the policy. 

Taking the written and the printed language of the policy 
together, and there is no inconsistency therein. The extent 
and limits of the insurance are, as stated in the printed provi- 
sion, 

Against all such immediate loss or damage as may occur by 

fire to the property specified, not exceeding the sum insured; 
And there is the further condition, 

It being covenanted as conditions of this contract that this 

company * * * shall not be liable * * * for loss 

caused by lightning or explosions of any kind unless fire en- 
sues, and then for the loss or damage by fire only. 

The written part insured the plaintiff on property therein de- 
scribed, which does not cover gasoline in the description of 
“other goods.” What the insurance is and its limits are 
stated in the printed portions. Taking all the language to- 
gether, the written and the printed, the contract is plain and 
unambiguous, without inconsistency or contradiction between 
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the written and printed portions thereof, and therefore there 
is no room for the application of the principle that where such 
inconsistency or ambiguity exists the written portion prevails. 

In regard to the keeping of gasoline for sale, and the reason 
for writing the privilege to so keep it in the policy, and the 
effect thereof, the court charged as follows :— 

“You hardly need be told, I think, as ordinary business men, 
that a privilege to keep something does not bring the privi- 
leged article within the articles insured by the policy. Sup- 
pose that clause read ‘privilege to keep not more than fifty 
pounds of gunpowder,’ on the premises, and the party insured 
was keeping a dry goods store or a drug store, would it be con- 
tended by any sensible man that the gunpowder was an article 
insured by the policy? Clearly this privilege to keep was in- 
serted to offset the forfeiture of the policy if the provision con- 
tained in this policy were violated without this privilege, and 
that provision is this :— 

“If gunpowder, phosphorus, naphtha, benzine, or crude earth 
or coal oil are kept on the premises, or if camphene, burning 
fluid, or refined coal or earth oils are kept for sale, stored, or 
used on the premises in quantities exceeding one barrel at any 
one time, without written consent of the company, the policy 
should be void. 

“So that if these five barrels of gasoline were kept upon 
those premises without the written consent of the company, 
the policy would have been absolutely forfeited and the plain- 
tiff would not have been entitled to recover damages for loss 
if the whole stock had been destroyed by fire. (1) So it must 
be believed that the plaintiff, when he took his policy, fully 
understood what its terms and provisions were. That is the 
reason that he asked for, received, and paid for this privilege 
of keeping not more than five barrels of gasoline on the prem- 
ises. I suppose that, inasmuch as keeping such inflammable 
material upon the premises would naturally increase the risk 
of loss, the insurance company would require the payment of a 
larger premium than it would have required if such inflamma- 
ble material were not kept on the premises.” 


We regard this part of the charge as unexceptionable. 


The plaintiff also claims that error was committed by the 


court in charging the jury, at the request of the defendant, in 
substance;— 
Vou. XXXI.—37. 
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(1) If the loss was caused solely by an explosion or ignition 
of explosive matter, not caused by a precedent fire, the plain- 
tiff cannot recover. 

(2) If an explosion occurred from contact of escaping vapor 
with a match lighted and held by an employee of the plaintiff, 
and the loss resulted solely from such explosion, the verdict 
must be for the defendant. 

(3) A match lighted and held by an employee of the plaintiff 
coming in contact with the vapor and causing an explosion is 
not to be considered as “ fire” within the meaning of the 
policy. 

We think each instruction was correct. A loss occurring 
solely from an explosion not resulting from a preceding fire is 
covered by the exception in the policy. And an explosion 
which occurred from contact of escaping vapor with a lighted 
match, under the facts stated, would also plainly come within 
the exception of the policy. Also a lighted match is not a 
“ fire’ when used as stated in the above third clause of the 
charge: United Life, F. & M. Ins. Co. vs. Foote, 22 Ohio St., 
340; Transatlantic F. Ins. Co. vs. Dorsey, 56 Md., 70; Briggs vs. 
North American & Mercantile Ins. Co., 53 N. Y., 446, 449. 

Exception was also taken to the charge of the judge explain- 
ing the meaning of the word “ explosion ” as used in the policy. 
Upon that the court charged :— 

“ Now, gentlemen of the jury, when the word ‘ explosion’ 
was used in the policy, the company as ordinary men,—at least 
its officers were ordinary men, and not, as I assume, scientific 
men,—and the party insured an ordinary man, are presumed to 
have understood the word ‘explosion’ in its ordinary and 
popular sense. Not what some scientific man would define to 
be an explosion, but what the ordinary man would understand 
to be meant by that word. And, after all, the question here 
being explosion or nonexplosion, is, What do you, as ordinary 
men, understand occurred at that time in the light of all the 
testimony? Was it an explosion in the ordinary and popular 
sense of that word, or was it a fire with a subsequent explosion 
or a subsequent collapse of the building as a sequence to the 
fire?” 

The plaintiff claimed there was some evidence that the col- 
lapse of the building was the result, not of explosion, but of 

‘apid combustion of the gasoline vapor, which first expanded 
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the atmosphere of the cellar, and then, through cooling, pro- 
duced a vacuum that caused the crushing in of the floor by the 
unresisted pressure of the external atmosphere. 

With reference to that contention the court charged :— 


“ If the jury believe from the evidence that on the 28th day 
of September, 1896, the commodities of the plaintiff mentioned 
in the policy of insurance offered in evidence, were destroyed 
or injured or lost in the manner testified to by the plaintiff’s 
witnesses; and if they further find from the evidence that such 
loss or damage was the result of fire not having its origin or 
commencement by or with an explosion of any sort, but by the 
accidental combustion of any nonexplosive substance in the 
cellar of plaintiff’s premises, described in said policy, and that 
in consequence of such combustion the front building erected 
on said premises was prostrated, and the loss or damage to the 
property insured was the immediate result thereof,—then the 
loss was occasioned by fire within the meaning of the policy, 
and the plaintiff is entitled to recover in this action.” 


We think these two extracts from the charge of the judge 
fairly presented the question to the jury, and the exception to 


the charge is not available. 


We find no error in the case, and the judgment of the Court 
of Appeals is affirmed. 





Supreme Court of Tennessee. 


SUPREME COURT OF TENNESSEE. 


NORTH GERMAN INS. CoO. 
v8. 
MORTON-SCOTT-ROBERTSON CO.* 


Where the representative of a company that demanded a separate ap- 
praisal did not join in the negotiations for a joint appraisal by the 
other insurers, but afterward co-operated with them and took advan- 
tage of whatever was done, and was notified of all that occurred and 
made no objections, the company cannot allege that it was not a 
party to the joint appraisal. 

The right of a company under its policy to an option to take its pro rata 
share of the salvage is not violated by a sale of part of the salvaged 
goods by the insured where enough remains unsold to enable the 
company to exercise its option. 

A demand for an appraisal is a waiver of the question of liability, and 
leaves open only the question as to the amount of liability. 


The expenses of the sale of salvaged goods should be apportioned among 
the insurers. 


Appeal from Circuit Court, Davidson County. 


Vertrees & Vertrees and Tuos. J. Tyne, for Appellant. 
Lexiyerr & Bar and Pirrs & Suita, for Appellee. 


Snoparass, C. J. 

This is an action upon a fire insurance policy. It was tried 
in the court below before a jury, and there was verdict and 
judgment for $2,264 and costs, and the insurance company has 
appealed and assigned errors. These assignments are twenty- 
three in number, and quite elaborately made. They could not 
be disposed of seriatim in any reasonable time; and need not 
be so considered, inasmuch as there are only a few determina- 
tive features in the case. The general facts of the case are set 
out in much detail in the case of Palatine Ins. Co. vs. Morton- 
Scott-Robertson Co. (reported in 106 Tenn., 558), and will not 
be here repeated. The North German Insurance Company 
had insurance on the same property involved in the Palatine 
Case, and concurrent with that and other companies, and is 
sued for the same loss. It is insisted that there are material 
differences in the present case from the Palatine Case, and 
hence the decision in that case should not be held conclusive 





~ ® Decision rendered, March 8, 1902. 
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in this. The first material difference claimed is that in the 
Palatine Case there was a joint demand by the insuring com- 
panies, of which the Palatine was one, for a joint appraisal, to 
which the North German was not a party, but that the latter 
company, through its adjuster, made a separate demand for 
appraisal. We have examined the record carefully upon this 
feature of the case. We find that the Palatine Company made 
a separate demand for appraisal, as well as the North German, 
and this fact was stated in the Palatine Case, and commented 
on. But the point now made is that the North German was 
not a party to the original joint demand made by the other 
companies, and therefore stands in an attitude different and 
independent from the companies that did enter into that joint 
demand. It appears that some negotiations had been agreed 
upon between the assured and the adjusters of the other com- 
panies before the arrival of Mr. Bassett, the representative of 
the North German Company, and they had been virtually 
abandoned. It clearly appears from the record that while Mr. 
Bassett had not yet arrived on the scene, and did not until the 
19th take any part in the conference, his company was notified 
of all that was done and was being done. The fire occurred on 
Friday, December 9, 1898. On January 9th the company was 
notified that counsel had been employed, and that the Royal 
had made settlement, by the terms of which the salvage was 
to go to the insured. On the 16th a copy of the opinion of 
counsel was sent to Mr. Bassett, and he was kept informed as 
to all that was transpiring, and was evidently co-operating 
with the other companies, and taking advantage of everything 
done by them that could be of benefit to him. He was present 
on the 19th of December, and actively co-operated with the 
other adjusters from that time forward, though he claims that 
he represented his company alone. But this was the case with 
other adjusters; each represented his own company, but they 
acted in concert and under an organization or agreement, ex- 
press or tacit, for mutual protection and defense. After the 
conferences in person ceased, it appears that Mr. Bassett was 
notified by letter of all that occurred, just as were the others. 
An examination of the record forces the conclusion that Mr. 
Bassett did act in conjunction with the other adjusters, 
and was fully informed of all that was done, and made no ob- 
jection to any of it, but tacitly approved and sought the benefit 
of it. 
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But we think this question not determinative or material in 
the aspect in which this case is presented, since there was an 
individual or separate demand made by the plaintiff, as well 
as by other companies, and it was acceded to by the assured, 
and afterward declined by the company, because in the mean- 
time the salvage had been disposed of, and possibly the plain- 
tiff could not obtain his proportion to which he would have 
been entitled. So that we may consider the matters as oc- 
curring previous to this demand as not controlling, and pro- 
ceed to examine the case in the light of the separate and indi- 
vidual demand which was made. It is said that the insured 
put it out of their power to have an appraisal by selling and 
disposing of the salvage, and this could bar plaintiff’s action. 
This question was considered in the Palatine Case, and it was 
decided adversely to the contention of plaintiff, upon what the 
court then thought was sound reason and good business prin 
ciples. It is now sought to have this holding of the court re- 
viewed. It is very earnestly insisted that the ruling is incor- 
rect, and a very learned and ingenious argument is made in 
support of this contention. That the option to take the sal- 
vage is a valuable one is conceded, and the companies cannot 
be arbitrarily deprived of it, and it has been held that the un- 
authorized sale of the entire salvage, so as to destroy this 
option of the insured, would defeat the insured’s right of 
action: Hamilton vs. Insurance Co., 1386 U. S., 242. In the 
Palatine Case it was held that when there are several insurers 
with same form of policy the right of each is to take only his 
pro rata of the appraised salvage articles; that, even if the 
insured sells a portion of the salvage, it is immaterial, so long 
as enough remains unsold to enable the complaining company 
to exercise its option under the policy to take its pro rata of 
the salvage. It would seem that this is a reasonable rule, and 
in cases of concurrent insurance perhaps the only practicable 
one. It is said the proper rule is that all the companies must 
act together, and as a unit take all the salvage, and divide the 
same among themselves, and that the option should be exer- 
cised collectively, or not at all. This certainly would be an 
easy rule, and one which would largely relieve the assured, but 
it depends for its execution upon the assent and agreement of 
all the companies. There was no disposition manifested or 
offer made by the plaintiff company to enter into such an agree- 
ment, but, on the contrary, the company appears to have fought 
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shy of doing anything practical to adjust the matter, relying 
upon the strict construction of the terms of its policy. In the 
meantime the salvage had been left in the possession of the 
assured, and several of the companies had agreed to its sale. 
It was in a damaging condition, and the delay but added to the 
deterioration. The salvage was the property of the insured, 
and for its reasonable value he must account, so that it would 
be unfair to require him to hold it in a deteriorating condition 
while the companies delayed settlement, and thus give oppor- 
tunity for its further depreciation. In addition, if there was a 
joint right to the salvage which must be exercised as a unit, 
then, as a result, there might be a joint right of appraisal; 
which was denied in the Palatine Case. 

We are also of opinion that when an insurance company de- 
mands an appraisal or estimate of loss it must be held to have 
conceded its liability for some amount, and the only question 
that remains open is the amount of the loss. This is the last 
step to be taken in the adjustment of a loss, and not the first 
one, as is usually held by insurance companies. Unless it be 
in exceptional cases, there is no necessity for an appraisal as 
long as liability is denied, and when the appraisal is demanded 
other questions which go merély to the liability of the insur- 
ance company must be treated as waived: Hickerson vs. In- 
surance Co., 96 Tenn., 193. 

We think there was no error in apportioning the expense of 
selling the salvage goods. This rule was laid down in the 

*alatine Case, and is based upon the rule announced in the 
case of Bank vs. Haller, 101 Tenn., 84. 

While many other questions are presented and dwelt on, we 
think they are all settled by the Palatine Case, and that that 
case was properly decided, and the present case is not dis- 
tinguishable from it on any determinative question. 

The judgment of the court below is therefore affirmed, with 
costs. 





Supreme Court of Rhode Island. 


SUPREME COURT OF RHODE ISLAND. 


LEONARD 
v8. 


STATE MUT. LIFE ASSUR. CO.* 


Denials of the truth of statements in an application need not be spe- 
cially pleaded. 


The medical examiner whose duty it was to fill up the medical certificate 
took the signature of the applicant before filling it up. 


Held, That the company was responsible for an answer omitted where it 
had been correctly given. 


Held, That where the medical examiner had no authority as to the gen- 
eral application, but told the applicant that it made no difference 
how he answered a question therein as to whether he contemplated 
other insurance, knowing that he did contemplate such insurance, 
and the applicant gave a false answer, the company was not re- 


sponsible, and where the answer was a warranty the policy was 
avoided. 


Irvine Cuampuin and Huan J. Carrot, for Plaintiff. 
Epwarp D. Bassert, for Defendant. 


Sringss, C. J. 
It is not necessary to consider the exceptions which relate to 


the pleadings in this case, because the special pleas them- 
selves were not necessary. 

1. The long-settled rule in this State is that statements in 
an application for insurance made as of the applicant’s own 
knowledge, upon which the contract is based, are warranties, 
the burden of proving which is upon the plaintiff: Wilson vs. 
Insurance Co., 4 R. I., 159; Lyons vs. Insurance Co., 14 R. L., 
109; Sweeney vs. Insurance Co., 19 R. I., 191. In the latter 
case it was said that they may be sustained, prima facie, by the 
presumption of truth which attaches to a man’s solemn acts 
and declarations in the course of a contract; but, having been 
made a part of the contract, the plaintiff must sustain them if 
they are attacked. It follows from this that a denial of the 
truth of the statement does not require a special plea, for they 
are a part of his case. Special pleas are never mere denials of 
necessary averments in the declaration, but they are used 
where the averments may be true, and the plaintiff have a 
color of action, but some other fact exists which will defeat it. 


* Decision rendered, March 7, 1902. 
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Familiar illustrations are pleas of the statute of limitations, 
discharge in bankruptcy, license, justification, and the like. 
The defendant was therefore entitled to show, under the gen- 
eral issue, that certain answers were untrue, and to these the 
plaintiff would reply. This was done by special pleas, but, as 
the result was right, the mode of reaching it, and the questions 
of law raised thereby, are of no consequence. It is also a set- 
tled rule in this State that one who is only authorized to so- 
licit insurance is not the agent of the company in making the 
application, and that, if he takes part in making the applica- 
tion, he is in that respect the agent of the applicant, and not 
of the company: Wilson vs. Insurance Co., 4 R. L, 141; Reed 
vs. Insurance Co., 17 R. I., 485. 

2. Two statements in the application are set up by the de- 
fense as untrue,—one in omitting to state that two sisters had 
died of phthisis, and one in stating that the insured did not 
contemplate other insurance. The statement in regard to the 
death of the sisters occurred in the certificate of the medical 
examiner, and, as in Leonard vs. Insurance Co. (22 R. I., 519), 
the company required the medical examiner to put the ques- 
tions and fill out the answers in his own handwriting, thereby 
making the examiner the agent of the company in this respect. 
Hence, if this agent received correct answers to the questions, 
and took the signature of the applicant before the answers 
were recorded, all this must be regarded as the action of the 
company, and not within the rule above stated,—that the 
writer of the application is the agent of the insured. Upon 
this ground there was no error. The second statement, that 
he did not contemplate other insurance, is simply a question of 
fact. The jury was correctly instructed that it must find the 
answer to be true, in order to return a verdict for the plaintiff. 

3. The insurance in this company was $3,500, and at the 
same time Leonard applied for and afterward received insur- 
ance to an equal amount in another company; the same doctor 
examining for both companies. The statement about other in- 
surance was not a part of the medical certificate, but of the 
application filled out by the solicitor of the insurance. The 
latter testified that when he came to this question he asked 
the doctor if it would “make any difference,” and he said “ No.” 
It is not at all clear what this means, but the argument is that 
as the examination for both companies took place at the same 
time, and this answer was made in the presence of the medical 
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examiner, therefore the insured supposed it was all one trans- 
action, and that the company had notice of the fact, notwith- 
standing the answer. But evidently the insured knew that 
there were two applications, and the doctor was not the agent 
of the company for anything more than the medical certificate. 
Notice to him, therefore, of anything not called for by his cer- 
tificate, was not notice to the company. He had no authority 
to waive the answer, or to give advice binding on the company 
to write the answer as it was written. Indeed, it is almost in- 
credible that anybody, without an intent to deceive, could have 
answered the very simple question, “Is any application for in- 
surance in any other company now pending or contemplated?” 
“ No,” upon the reason that the application was made at that 
time instead of some other time. At no time could the insured 
be so certain that he contemplated other insurance as then, 
while he was being examined for it. The answer was untrue, 
and the insured was not misled in making it by any one repre- 
senting the company in that respect. 

4. The plaintiff claims, however, that the answer does not 
avoid the policy, because it was innocently made, and the real 
fact was known to the company’s agent. The reply to this 
claim is that falsity, not fraud, is the basis of liability on a 
warranty: Ingraham vs. Railroad Co., 19 R. I., 356; Fogarty 
vs. Barnes, 16 R. 1., 627; Place vs. Merrill, 14 R. 1, 578. The 
cases cited by the plaintiff follow the rule that the one who 
takes the application is the agent of the company, which is not 
the rule of this State, and the medical examiner is made the 
agent of the company only as to that part of the application 
which he is required to write. The answer being untrue, and 
being a part of the contract, and relating to a matter within 
the knowledge of the applicant, it must be regarded as a ma- 
terial misstatement. which avoids the contract. This being 
conclusive of the rights of the parties, judgment must be for 
the defendant. 

Petition for new trial granted, and case remitted to Common 
Pleas Division, with instructions to enter judgment for the 
defendant. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ATTORNEY-GENERAL 
v8. 


NETHERLANDS FIRE INS. CO.* 


The statute of Massachusetts forbidding foreign companies to insure an 
amount in excess of one-tenth of their assets in a single risk does 
not apply to risks written in other States on property located there, 
of which Massachusetts has no jurisdiction. 


Information by the Attorney-General against the Nether- 
lands Fire Insurance Company to collect a penalty for insur- 
ing in a single risk a larger amount than one-tenth of its net 
assets. Information dismissed. 


Freperick H. Nasu, for Plaintiff. 
Rosert F. Herrick and Atsert M. Lyon, for Defendant. 


Hormgs, C. J. 
This is an information brought under Rev. Laws, ec. 118, 
§ 112 (see St. 1894, c. 522, § 111; Rev. Laws, ec. 226, § 2), to col- 


lect a penalty alleged to have been incurred under St, 1894, 
¢. 522, §§ 20, 103 (Rev. Laws, ec. 118, §§ 20, 103). The defend- 
ant is a foreign insurance company incorporated under the 
laws of Holland and authorized to do business in this State. 
In California it insured “in a single risk a larger amount than 
one-tenth of its net assets,” and the question is whether the 
prohibition in section 20 against so doing extends to insurance 
by a foreign company outside the State. 

In the recent case of Johnson vs. Insurance Co. (Mass., 21 
Ins. L. J., 340) it is intimated that it is beyond the power of the 
Legislature to invalidate contracts made in another jurisdic- 
tion by a foreign corporation. even though that corporation 
has submitted itself to our.laws so far as it is necessary in 
order to enable it to do business here. The doubt as to the 
power was regarded as an argument for construing the statute 
as not making the attempt. The same argument applies here, 
and, of course, if, for that or any other reason, section 20 is 
read as confined in its direct operation to Massachusetts con- 


* Decision rendered, May 22, 1902. 
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tracts, the penalty imposed by section 103 does not apply. The 
statute does not purport to impose the penalty upon acts 
which it cannot and does not attempt to prohibit. Therefore 
we have not to consider the question whether it might punish 
what it could not prevent. See Carnahan vs. Telegraph Co., 
89 Ind., 526; Com. vs. Macloon, 101 Mass., 1. 

The construction which a court naturally would be disposed 
to give the statute is somewhat confirmed by the history of 
our legislation, appealed to by both sides. The 10 per cent 
limit upon risks after having been applied to domestic compa- 
nies (St. 1817, c. 120, § 7; Rev. St., c. 37, § 21) was next applied 
to foreign companies in a different way by making it unlawful 
to act or contract as agent in this State for such companies 
unless they were restricted in like manner by their charters or 
otherwise: St. 1826, c. 141, § 3; Rev. St., c. 37, § 42. This 
went on through St. 1854, c. 453, § 31; St. 1856, c. 252, § 44; 
Gen. St., c. 58, § 66; Pub. St., ¢, 119, § 197; and there was 
added a specific prohibition of making contracts in this Com- 
monwalth by which a risk of more than 10 per cent of the capi- 
tal or the securities specified was incurred: St. 1870, ¢. 349, 
§1; Pub. St., c. 119, § 224. These local provisions stood along- 
side of the seemingly universal limitation set upon domestic 
companies: Pub. St., ¢. 119, § 56. 

The trouble is due to an attempt at condensation in the codi- 
fication of 1887. There under the head of “ Provisions com- 
mon to all Companies,” after forbidding any company author- 
ized to do business in this Commonwealth to reinsure its 
Massachusetts risks with any company not so authorized, it 
goes on: “And no such company shall insure in a single hazard 
a larger sum than one-tenth of its net assets:” St. 1887, ¢. 214, 

This obviously was intended, as is indicated by the mar- 
gin of the section, to consolidate the sections concerning do- 
mestic and foreign insurance companies in the Public Statutes: 
Pub. St., c. 119, §§ 56,197. See section 224. The act of 1887 
was a continuation of existing laws, so far as it was the same 
(section 112), and it is plain that with regard to the question 
before us no alteration was intended. But it is plain also that 
without a good deal of straining it must be construed either as 
narrower than the possible meaning of section 56 for domestic 
companies or broader than the expressed intent of sections 197 
and 224 for foreign. It is enough to say that we think the lat- 
ter horn of the dilemma cannot be accepted, as we feel confi- 
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dent that it was not meant. The later statutes seem to re- 
quire little additional comment: St. 1891, ¢. 368; St. 1894, 
c. 187, § 1; Id., c. 522, § 20; St. 1895, c. 59, § 1; Rev. Laws, 
c. 118, § 20. The general intent of continuity is expressed in 
St. 1894, c. 522, § 112; Rev. Laws, c. 226, § 2. In St. 1894 
(c. 137, § 1) one of the re-enactments of St. 1887 (c. 214, § 20), 
the part dealing with reinsurance of risks, omits the limitation 
to Massachusetts risks. But the words with which we are 
concerned, so far as material, are the same as in 1887, and have 
not changed their meaning. 

It is obvious that the Massachusetts insurer has compara- 
tively little concern with the extent of risks taken elsewhere, 
because apart from precautions taken by the statute, to which 
we need not advert, a disaster to an insurance company which 
did not embrace the destruction of the insurer’s property 
would mean at most a loss of premiums and the necessity of 
insuring elsewhere. But a disaster in Massachusetts would 
be likely to mean the destruction of property of other insurers 
beside the one who made the insurance exceeding 10 per cent, 

and a chance of losing their insurance. 

The defendant at once reinsured in companies authorized to 
do business in Massachusetts to an amount which, if deducted 
from the total risk, would reduce the defendant’s remaining 
risk within the statutory limit. It is argued with some plausi- 
bility that this fact would save the defendant if the statute 
applied to its case: St. 1894, c. 522, § 20. But as the statute 
does not apply we leave this question undecided. 

Information dismissed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


TrtLeE GUARANTEE CoNSTRUED. 


In the case of Purcell vs. Land Title Guarantee Company, 
decided by the Court of Appeals of Kansas City, Mo., April 7, 
1902, the certificate of a title guarantee company certified that 
the party had a good and perfect title in fee simple, free from 
incumbrances, except as stated, and in consideration of a speci- 
fied sum guaranteed the certificate to be correct. It recited. 
that the guarantor should not be liable beyond a proportionate 


share, for any loss or damage, and should be subrogated to the 
rights of the guaranteed, and that the guarantor should defend 
the guaranteed against any claim ‘adverse to the “title hereby 
guaranteed.” It was held that the instrument was a guaran- 
tee of title, and not merely of the correctness of the instru- 
ment. 

Where a mortgage existed at the time on the property the 
right of action on the certificate does not accrue, or limitation 
begin to run until the eviction of the insured on account of the 
encumbrance. Where the agent was informed of the mort- 
gage by the insured, and replied that no notice need be taken 
of it, which was relied on by the insured, this was a waiver of a 
requirement that written notice should be furnished the guar- 
antor of any proceedings. 


Rescission oF Poricy. 

In the case of Sea Ins. Co. vs. Johnson, decided by the United 
States Circuit Court of Appeals, Fifth Circuit, December 11, 
1900, it was held that where it appeared from the correspond- 
ence and acts of the parties that the insured was dissatisfied 
with the rates charged on an open policy, and asked for a re- 
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duction which the insurer declined, but suggested that if dis- 
satisfied the policy be returned, and the insured returned the 
policy with check for amount due, saying he supposed it would 
conclude the whole matter, it was a’‘mutual agreement to can 
cel at once, Which was not affected by a stipulation that either 
party might cancel on thirty days’ notice. 


InsoLvency.—Ctaims To Stare Deposit. 

In the case of Lipscomb vs. Manhattan Fire Ins. Co., decided 
by the United States Circuit Court, Northern District Georgia, 
December 13, 1901, it was held that the deposit law of Georgia 
of 1895 was intended primarily to secure losses from fire, and 
where the fund is brought into court for distribution, in case of 
insolvency, loss claimants are entitled to priority over claim- 
ants for unearned premiums. 


Recerrr ror Premium Nor a Conrract. 

A receipt given by the agent for the first premium will not 
be held to be a binding contract of insurance, contrary to a 
provision in the application that no contract should be created 
unless it was accepted, according to a decision of the United 
States Circuit Court of Appeals of the Fifth Circuit, in the 
case of Pace vs. Provident Savings Life Assur. Soc., rendered 
January 14, 1902. 


GUARANTEE OF ReEspoONsIBILITY OF CARRIER IN CASE OF FIRE. 


In the case of Lee vs. London Assurance, decided by the 
United States Circuit Court, Eastern District Pennsylvania, 
January 18, 1902, the policy insured against loss by fire and 
other risks on cotton to be shipped, and exclided cotton in the 
custody or control of a carrier. But, by a supplemental agree- 
ment, it was stipulated that in consideration of such exclusion, 
in the event of loss on such cotton, the solvency and prompt 
collection of the loss from the carrier was guaranteed. It was 
held that the guarantee did cover loss through delay in ship 
ment on cotton in possession of a carrier, whose inflammable 
character, shown by two fires that broke out in it, was re- 
garded as so great that a steamship company refused to re- 
ceive it from the carrier and transport it. 


Liseu.—CaHarGeE OF INCENDIARISM. 


In the case of McGehee vs. Ins. Co. of North America, de- 
cided by the United States Circuit Court of Appeals, Fifth Cir- 
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cuit, January 7, 1902, it was held that allegations in a pleading, 
where relevant, charging the plaintiff with fraudulently burn- 
ing the property and overstating the loss in his proofs of loss, 
are privileged and not a ground for action for libel. 


Rernsurance.—Luoyps Poticres. 

In the case of Alker et al., Respondents, vs. Rhoads et al., Ap- 
pellants, decided by the Appellate Division of the Supreme 
Court of New York, May, 1902, a Lloyds association reinsured 
another similar association against losses on certain policies 
in excess of 50 per cent of the net premiums not to exceed 
$5,000, the reinsurance policy providing that the net premiums 
were to be determined by deducting from the gross, among 
other items, “ commissions paid,” and that the underwriters 
should make good to the reinsured “ their proportion of such 
excess loss,” followed by the words “$15,000 * * *  with- 
out the right of cancellation by either party.” It was held 
that where the compensation of the manager was in the shape 
of commissions on the business, such commissions should be 
considered in determining the net premiums. It was also held 
that it was the intention of the parties that there should be 
total reinsurance of $15,000, and where there was actual rein- 
surance of only $10,000, the pro rata of the reinsurer should be 
based on an assumed reinsurance of the full amount, and was 
limited to one-third, instead of one-half, of the excess loss. 
The policy was, in form, one of ordinary insurance, and con- 
tained the usual limitation clause requiring suit to be brought 
within one year. The reinsurance feature was contained in 
the attached rider. It was held that the contract being one of 
reinsurance, the limitation clause did not apply, and right of 
action was governed by the general statute of limitations. 
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UNITED STATES SUPREME COURT. 


FIDELITY MUT. LIFE ASS’N oF PHILADELPHIA, 
Plaintiff in Error, 


vs. 


JENNIE M. METTLER.* 


The death of the insured need not be proved beyond a reasonable doubt 
in a suit on a life policy, and where the jury are instructed that 
mere disappearance is not, of itself, sufficient, but that all the cir- 
cumstances should be considered, an instruction that continued ab- 
sence without being heard from by relatives or friends is not error. 


instruction that if the jury believed that after disappearance of in- 
sured he was seen by two witnesses at two distinct places and times 
they must find for the defendant, is not erroneous as leading the 
jury to believe that they must be satisfied that he was so seen. 

There was evidence tending to show that insured probably fell into a 
river, near which he was camped, and concerning which there was 
conflicting testimony as to its dangerous character and quicksands. 


Held, That an instruction that unless the jury believed that insured, 
when last seen, was in such a perilous position that it was more 
probable that he there and then lost his life than that he extricated 
himself they must find for defendant, was properly refused where 
there was no evidence that he was seen to be in peril. 

The fact that insured was behind in payments on his land and forfeit- 
ures were entered, and that he was temporarily in the employ of a 
photographer. does not impugn his statement in the application that 
he was by occupation a farmer and real estate agent. 

Testimony amounting to nothing more than the assertion of a belief of 
the death of the insured by the family, was not competent to estab- 
lish death, but was admissible to show good faith on the part of the 
family, and its erroneous admission was not ground for reversal. 

A State law making life and health companies liable for damages and 
attorneys’ fees in case of default in the payment of their policies 
which is made a condition of their doing business there is not in 
violation of the Constitution of the United States. The case is not 
affected because such liability is limited to certain classes of insur- 
ance companies. 


In error to the Circuit Court of the United States for the 
Northern District of Texas to review a judgment in favor of 
plaintiff in an action on three policies of life insurance. 

Affirmed. 


Statement of facts by Futter, C. J. 


This was an action brought by Jennie M. Mettler in the Dis- 
trict Court of Dallas County, Tex., December 2, 1897, and re- 
moved to the Circuit Court of the United States for the 


*Decision rendered, May 5, 1902. 
Vou. XXXI -38. 
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Northern District of Texas, against the Fidelity Mutual Life 
Insurance Association of Philadelphia, to recover on three 
policies of insurance upon the life of one William A. Hunter, 
payable to his widowed sister, Jennie M. Mettler, each stipu- 
lating for the payment of $5,000 in case of Hunter’s death. 
The policies were dated in October, 1896, and Hunter paid at 
the time of their delivery the sum of $32.55 on each policy, and 
agreed to pay on each a like sum semi-annually thereafter, on 
the 28th day of the months of April and October, for the period 
of ten years from October 28, 1896. 

At the commencement of the trial “ defendant admitted that 
all matters of proof relating to the death of the insured—all 
formal proofs—are sufficient, and that the only question to be 
tried and involved is the question of whether or not W. A. 
Hunter is dead as claimed in plaintiff’s petition, and whether 
he died in the manner and form as alleged therein.” 

The evidence tended to show that Hunter left Mrs. Mettler’s 
house on the 3d of December, 1896, announcing his intention 
to go to Mentone, in Loving County, for the purpose of making 
proof of a section of land in that county belonging to him, and 
which he had occupied for three years; that he left with a team 
consisting of a wagon and two horses, with hay, provisions, 
camping outfit, cooking utensils, and a gun; and that he ex- 
pected to be absent a week or ten days, intending, at a later 
period, after having returned from Mentone, to go back to that 
place; that shortly before leaving he handed to a lawyer a 
package of papers sealed in a large envelope, which he asked 
should be kept in a vault, and which packages contained the 
policies of insurance; and that Mrs. Mettler did not know that 
the policies had been taken out in her name. 

The evidence further tended to show that Mrs. Mettler, not 
hearing anything of her brother for fifteen days after his de- 
parture, sent twice to ascertain whether he had arrived, but 
found that he had not; a searching party then went out; this 
party followed the trail of the wagon, and found it and hay, 
provisions, harnesses, ete., abandoned where Hunter had 
camped near the banks of the Pecos River, some miles distant 
from Pecos; a bed on the ground, which some one had slept in, 
cooking utensils, remains of a fire, a skillet in which meat had 
been fried, some bread, some tomatoes were there; and a gun 
was leaning against the wagon wheel. One of the horses was 
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lying dead; it had been tied to a mesquite bush with an inch 
rope, and had struggled to get to the hay, but could not reach 
it; there were signs of the other horse, which was elsewhere 
seen wandering about with a rope on its neck. Footprints, 
identified by Mrs. Mettler as those of her brother, were found 
leading to the river, but not returning; two water buckets 
were near; some of the foot tracks were at the edge of the 
river; and there were marks of the slipping of one of the feet, 
and a broken mesquite root in the bank. 

There was conflicting evidence as to quicksands in the river, 
its depth, rapidity, and dangerous character. Two of defend- 
ant’s witnesses gave testimony tending to show that some 
time after the alleged death they had seen a person whom they 
identified as Hunter by photographs. 

In the course of the examination of plaintiff the following 
occurred :— 

“Q. State what is the general reputation in the family—your 
father, brothers, and sisters—as to the death of your brother, 
W. A. Hunter.” To which defendant objected because it is in- 
competent and hearsay; (2) family reputation cannot estab- 
lish or prove death, especially where it is 1,500 miles away; (3) 
it is competent for no purpose, especially when that reputation 
has been established since the institution of this cause of 
action, which objection the court overruled, and said: “I 
think the question is one of weight to be given the evidence. 
It is a question for the jury to say whether or not family belief 
tends to prove his death.” To which ruling defendant then 
and there excepted for the reasons stated in the objection, and 
the witness thereupon testified: ‘My father, brothers, and 
sisters all believe my brother to be dead.” Witness further 
testified, over the same objections made by defendant, which 
objections were overruled by the court, and then and there ex- 
cepted to by defendant, “that the family believed he was 
drowned in the Pecos River, out in the West, and that this 
family belief has existed ever since I wrote them about it.” 
The witness was here handed a letter, which she recognized as 
written by herself and addressed to her father, dated Decem- 
ber 30,1896. “I think I wrote it the day I came back from the 
camp, from where we found my brother’s camping outfit.” “I 
reported that my brother was dead. I know he wrote to and 
received some letters from the family. The very best relations 
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existed between my father and brother. Never was any dis- 
agreement between them. The very closest of friendship ex- 
isted between my brother and me; brotherly and sisterly love.” 

Plaintiff introduced the depositions of W. A. Hunter, Sr., the 
father of the insured, Charles E. Hunter, his brother, and five 
sisters, all residing in Homer, Ohio. The father testified that 
plaintiff and W. A. Hunter, Jr., lived at Homer until they went 
to Texas in 1885; that a family correspondence had been kept 
up with both of them regularly until the fall of 1896, when he 
disappeared, and was still kept up with her; that the family 
relationship was happy and affectionate; that his son’s habits 
were good, and that he possessed the confidence of his family 
and of his friends; that he “seemed thoroughly contented 
with life, and I know of no reason to cause any change in his 
disposition. I could not tell exactly when any member of the 
family at Homer last received a letter from said William A. 
Hunter, Jr., but a short time before his disappearance. I last 
heard of him through Jennie M. Mettler, about the time he dis- 
appeared, and he was living at Mentone, Tex., I believe” 

The following question was propounded to the witness, W. 
A. Hunter, Sr., and to the other members of the family :— 

Q). If you know, state what is the general reputation and 
repute in the family as to whether said William A. Hunter is 
dead or alive? How do you know the general repute in the 
family as to whether he is dead or alive? If you know, what 
is the general repute in the family as to what has become of 
said William A. Hunter? As to the “family,” who do you 
mean? 

To this question and the answer thereto of each witness de- 
fendant then and there objected, which was overruled, and de- 
fendant excepted. The answer was:— 

A. That the general repute in the family is that William A. 
Hunter, Jr., is dead. He is supposed by the family to have 
drowned in the Pecos River; that is the general belief. By the 
“family ” is meant the father and the brothers and sisters of 
William A. Hunter, Jr. 

Each of the other witnesses testified in substance as their 
father, and the same objection was made to their testimony, 
and the same ruling had and exception preserved. The father 
testified “in answer to cross interrogatories propounded by de- 
fendant, that he never offered any reward or took any steps to 
find W. A. Hunter, Jr., either dead or alive, after he heard of 
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his disappearance; that he made no inquiry concerning the 
said W. A. Hunter, Jr., save through his daughter, Mrs. Met- 
tler; that he did not have the Pecos River seined, and made no 
search either of the river or elsewhere, or any effort to find him 
or his body. Newark, Licking County, Ohio, is sixteen miles 
from witness’s home. When witness saw the articles pub- 
lished in the Newark Advocate about the disappearance of W. 
A. Hunter, Jr., he did not go there to see the editor of said 
paper. The town is not connected by rail with witness’s resi- 
dence. The same facts as to failure to offer reward or to make 
any search or inquiry for W. A. Hunter, Jr., were elicited by 
cross interrogatories from Charles E. Hunter, brother of the 
plaintiff and W. A. Hunter, Jr.” 

The jury was charged, among other things: “ Reputation in 
his [insured’s] family on the part of his father, sisters, and 
brothers of his death, is proper evidence for your considera- 
tion, but not the opinion of any one.” 

The policies were stated to be made in consideration of writ- 
ten application of Hunter therefor, and a copy of the applica- 
tion was attached. Hunter therein agreed “that the 
truthfulness of the statements above made or contained, by 
whomsoever written, is material to the risk, and is the sole 
basis of the contract with the said association;” ‘“ that I will 
not without the written consent of the president engage in any 
occupation or employment more hazardous than that above 
mentioned; and that if any concealment, or untrue statement, 
or answer ‘be made or contained herein, then the policy of in- 
surance issued hereon and this contract shall be ipso facto null 
and void, and all moneys paid hereon shall be forfeited to said 
association.” And the applications showed, among other 
things, that Hunter in answering questions as to his occupa- 
tion said: “That my present occupation is real estate and 
farming; prior was bookkeeping.” 

There was evidence that Hunter had occupied a section of 
land in Loving County for three years; that he was in the real 
estate and farming business; that he planted corn, grain, po- 
tatoes, and so on; that ‘the farming was experimental, the 
land requiring irrigation; that he and Mr. Mettler, then de- 
ceased, had been connected with an irrigation company and 
the construction of a ditch; and that he resided at Mentone, 
Loving County, “ where he engaged in the real estate and farm- 
ing business, and looked after their irrigation business in Lov- 
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ing County.” That he was bookkeeping in 1888 and 1889, and 
two years, deputy clerk, etc. Defendant introduced evidence 
in reference to forfeitures of Hunter’s claims to public lands 
entered in February, 1897, and the testimony of a photogra- 
pher that Hunter was in his employ two or three months one 
summer at Fort Worth, which he thought was in 1896. De- 
fendant’s agent who took the application testified that he had 
known Hunter since 1888, at which time he was keeping books; 
that Hunter stated when he applied that he was in the real 
estate business and farming, and that witness had a talk with 
him about irrigation matters in connection with his farming. 


This witness testified for defendant that when Hunter made 
the application he said: “ That he and his brother-in-law had 
gotten into an irrigation scheme, and had bought a good deal 
of Pecos valley land, and owed a good deal of money on the 
land, and his brother-in-law had afterward died, and he 
thought if he should happen to die his sister would lose what 
they had paid. For this reason he thought of taking some in- 
surance so that she could pay the land out in the event of his 
death.” 

The constitutionality of the statute of Texas allowing 12 per 
cent damages and reasonable attorneys’ fees was denied and 
duly put in issue by defendant. 

The verdict was for plaintiff for “ $15,000 as principal; $2,- 
250 as interest at rate 6 per cent from December 2, 1897 to 
June 2, 1900; $5,175, the same being 12 per cent damages on 
the amount of $15,000 and interest thereon at 6 per cent; $2,- 
500 as reasonable attorneys’ fees.” Plaintiff remitted the sum 
of $3,875 of said $5,175, “ leaving $1,800 on the item of 12 per 
cent damages, on the amount of the loss,” and judgment was 
thereupon entered. 

The writ of error was allowed directly from this court, and a 
motion to dismiss for want of jurisdiction was made, the con- 
sideration of which was postponed to the merits. 


Joun G. Jounson, J. E. Giizert, T. Exxtiorr Parrerson, and Maurice 
E. Locke, for Plaintiff in Error. 
Cuas. A. CuLBerson and Wa. H. Crark, for Defendant in Error. 


Futter, C. J., delivered the opinion of the court. 
Inasmuch as the validity of the statute of Texas authorizing 
the recovery of damages and attorneys’ fees for failure by life 
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and health insurance companies to pay losses was seasonably 
drawn in question by defendant below as being in contraven- 
tion of the Constitution of the United States, we think the 
case comes within Loeb vs. Columbia Twp. (179 U. S8., 472); 
American Sugar Ref. Co. vs. New Orleans (181 U. S., 277), and 
that the writ of error may be maintained. The motion to dis- 
miss is therefore overruled. 

Four propositions are relied on as grounds of reversal, 
which we will consider in the reverse order in which they are 
stated in the brief for plaintiff in error. 

I. * The court erred in not charging the jury to find a verdict 
in favor of the defendant because of the failure to offer suffi- 
cient evidence from which an inference of Hunter‘s death could 
be drawn.” 

In our opinion the evidence was sufficient to justify the in- 
ference that Hunter was drowned in the Pecos River, on De- 
cember 4, 1896, and that the court below properly refused to 
peremptorily instruct the jury to find for defendant. 

The question of Hunter’s death was a question of fact to be 
determined on all relevant facts and circumstances disclosed 
by the evidence. The evidence tended to show that he was 
last seen alive on December 3d, when he parted from his sister 
and started for Mentone, with the intention of returning in a 
few days. He did not arrive nor return, but disappeared. He 
camped on the banks of the Pecos River; and the abandoned 
wagon, harnesses, and gun, the starved horse, the ashes of the 
fire, the used cooking utensils, the fragments of food, the bed 
with its imprint of the sleeper, bore testimony that he cooked, 
ate, and slept there, and that he went no farther. The foot- 
steps to the river’s brink, going but not returning, the water 
buckets, the mark of slipping, the fractured root, the flowing 
stream,—indicated what might have happened; and the fact 
that he was not seen nor heard from thereafter, although his 
relations with his family were intimate and cordial, and he had 
always kept up a correspondence with them, so that one or 
more of them would have been likely to hear from him unless 
his life had abruptly terminated or its habitual course been 
suddenly changed, rendered the inference of fatal accident rea- 
sonable. 

The record does not set forth the general charge of the court 
in full, but, among others, this instruction was given: “ While 
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death may be presumed from the absence, for seven years, of 
one not heard from, where news from him, if living, would 
probably have been had, yet this period of seven years during 
which the presumption of continued life runs, and at the end of 
which it is presumed that life ceases, may be shortened by 
proof of such facts and circumstances connected with the dis- 
appearance of the person whose life is the subject of inquiry, 
and circumstances connected with his habits and customs of 
life, as, submitted to the test of reason and experience, would 
show to your satisfaction by a preponderance of the evidence 
that the person was dead.” 

Defendant excepted to the giving of this instruction, and re- 
quested the court to instruct that “ the circumstances proven 
must exclude, to a reasonable and. moral certainty, the fact 
that such person is still living, and each fact in the chain of 
facts from which the death of the party is to be inferred must 
be proved by competent evidence and by the same weight and 
force of evidence as if each one were the main fact in issue; 
and all the facts proven must be consistent with each other 
and consistent with the main facts in issue, that is, the death 
of the party.” 

The court did not err in giving the one and refusing the 
other instruction. This was not a criminal case, and it was 
not necessary that the death should be proven beyond a rea- 
sonable doubt. The party on whose side the weight of evi- 
dence preponderated was entitled to the verdict. Proof to a 
“moral certainty ” is an equivalent phrase with “ bevond a 
reasonable doubt:” Gray, Ch. J., Com. vs. Costley, 118 Mass., 
1. In civil cases it is sufficient if the evidence on the whole 
agrees with and supports the hypothesis that it is adduced to 
prove, but in criminal cases it must exclude every other hy- 
pothesis but that of the guilt of the party. It has been held 
in some cases that when a criminal act is alleged, the rule of 
reasonable doubt is applicable in establishing that act, but 
this is not sucha case: 1 Greenl., Ey. 15th Ed., § 13a, note. 

The court also instructed the jury as follows: “ If from the 
evidence in this case you should come to the conclusion that 
Hunter has been continuously absent since December 3, 1896, 
without being heard from by his relatives and friends, it should 
have due weight with you in arriving at your verdict.” “Ab- 
sence alone cannot establish the death of Hunter, for the law 
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presumes an individual shown to be alive and in health at the 
time of his disappearance continues to live. While the death 
of Hunter is not to be presumed from absence alone, yet it is a 
circumstance which should be taken into consideration with 
all the other evidence in the case, and the conclusion of life or 
death arrived at from all the facts and circumstances, includ- 
ing his continued absence.” 

To this defendant excepted, and it is now argued that there 
was error because the court did not call the attention of the 
jury to defendant’s contention that Hunter’s continued ab- 
sence might be attributed to the desire to obtain the insurance 
money. But it nowhere appears that defendant requested the 
court to modify the instruction in that particular, and as given 
it was correct. 

The jury were not left to infer death from the mere fact of 
disappearance, but were specifically told that that was not in 
itself sufficient, and that all the facts and circumstances must 
be considered. 

Defendant asked the court to give this instruction: “If you 
believe from the evidence that William A. Hunter, Jr., has 
been seen or heard from ‘by any one at any time since his dis- 
appearance, you will find for the defendant.” This the court 
refused, and gave the following instruction: “The evidence of 
witnesses is also before you tending to show that William A. 
Hunter has been seen on two occasions and at two places since 
the date of his alleged disappearance on December 4, 1896. 
You should carefully consider this evidence in relation to his 
having been seen since the date of his alleged disappearance, 
and if you believe from the evidence that he was seen by the 
witnesses who have testified to this, then, of course, it would 
be your duty to find for the defendant.” 

There was some evidence that Hunter had been seen, but 
none that he had been otherwise heard from. The request of 
defendant was rightly rejected, and the instruction given was 
sufficient. The criticism that the jury may have supposed 
that they were instructed that they must be satisfied that he 
had been seen by both witnesses, or on two occasions, is with- 
out merit. It was impossible to have misunderstood what the 
learned judge of the Circuit Court intended. If, as matter of 
fact, Hunter was seen alive, whether once or twice, then, of 
course, he did not die as contended by plaintiff. 
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It is further argued that the court erred in not instructing 
the jury as requested by defendant, that “ unless the jury be- 
lieve from the evidence that William A. Hunter, Jr., when last 
seen was in a position of peril, such as that it is more probable 
that he then and there lost his life than that he extricated 
himself from such perilous position alive, you must find for the 
defendant.” Such an instruction was uncalled for and calcu- 
lated to mislead. There was no evidence that Hunter was in 
a position of peril when last seen. The evidence did, indeed, 
tend to show that he probably fell into the river, and so came 
in contact with a specific peril, and there was evidence regard- 
ing the depth, the rapidity, and the quicksands of the river; 
but the instruction was objectionable in that it assumed that 
he was seen in a perilous position of such a character as to 
afford the basis for speculation as to the probabilities of his 
extrication. 

In Davie vs. Briggs (97 U. S., 634) Mr. Justice Harlan said: 
“If it appears in evidence that the absent person within the 
seven years encountered some specific peril, or within that 
period came within the range of some impending or immediate 
danger, which might reasonably be expected to destroy life, 
the court or jury may infer that life ceased before the expira- 
tion of the seven years.” 

But it was not thereby ruled that the inference of death 
might not arise from disappearance under circumstances in- 
consistent with a continuation of life, even though exposure to 
some particular peril was not shown, and the evidence indi- 
cated that Hunter came within the range of immediate danger. 

II. “ The court erred in not charging, as requested, that if 
Hunter at the time of making application for insurance was 
not a farmer and real estate agent, there could be no recovery.” 

This relates to the refusal to instruct that * the jury must 
believe from the evidence that W. A. Hunter, Jr., at the time 
of making application for insurance to defendant, on which 
policies of insurance were issued and are ‘herein involved, was 
at the time he made such application both a farmer and real 
estate agent, and unless you so believe, you will find for the 
defendant.” 

The entire charge of the court is not in the record, and there 
is nothing to show that the subject of Hunter’s answer as to 
his occupation was not covered by it. Again, Hunter did not 
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say that he was * a farmer and real estate agent,” but that his 
occupation when he made the application was “real estate and 
farming,” and the evidence of the truthfulness of that state- 
ment was so plenary, and the evidence from which to infer the 
contrary was so slight, that we think the refusal was justified 
on that ground. 

Treating the statement of occupation as a warranty, the evi- 
dence that Hunter was behind in his payments on the land in 
Loving County, and that forfeitures were entered in February, 
1897, and that he may have been engaged with a photographer 
for two or three months, even in the summer of 1896, did not 
so impugn the substantial truth and good faith of his answer 
as to demand an instruction so worded. 

lil. “ The court erred in admitting the testimony of a repute 
in the family of Hunter concerning his death and the manner 
thereof.” 

Hunter had parted with his sister and started for Mentone 
December 3d, with the intention of returning within a week or 
ten days. “After he had been gone ten days, and did not come 
back, and then two weeks and did not come back,” his sister 
sent a man to make inquiry, who reported that Hunter had not 
been to Mentone. A few days later she sent again, and re- 
ceived a similar reply. The searching party went out, found 
the abandoned camp, and reported, and Mrs. Mettler then 
went herself. She described the condition of things at the 
camp and the brink of the river. This was December 29, and 
December 30, the day after she returned, she wrote her father 
in Ohio about it, and that her brother was dead, drowned in 
the Pecos River, and she testified that her father, brothers, 
and sisters, all believed that this was so, because of what she 
had written; while they testified that this was the belief of 
the family, based on the information she furnished. If this 
testimony should not have been admitted it is difficult to see 
that it could have been so prejudicial as to be fatal to the ver- 
dict, for it amounted to nothing more than the assertion of 
Mrs. Mettler’s belief and the acceptance by the family of that 
belief as their own. In other words, it cannot be supposed 
that the jury regarded the evidence as tending to establish the 
fact of death when it purported only to state Mrs. Mettler’s be- 
lief and the family’s concurrence. 

Moreover, in the aspect of showing the entertainment of 
such belief in good faith the evidence was admissible, if it had 





604 United States Supreme Court. [July, 


been offered at the proper time. Hunter had suddenly disap- 
peared. Search was made, but was not prosecuted after the 
discovery of the deserted camp. The father was sharply in- 
terrogated as to failure to offer reward, to seine the river, to 
make “ effort to find him or his body.” And so was the brother 
Charles. The theory of the insurance company was that the 
disappearance was voluntary, and that the conduct of Mrs. 
Mettler and the family was consistent with the belief that he 
was yet alive, and was indicative of a combination ‘to defraud 
the company. This inference the family were entitled to repel 
by testifying to their conviction of his death. As to the fact 
of death, it was mere matter of opinion, but as to their belief 
it was matter of fact showing innocence of fraud. Reasonable 
inquiry is frequently a prerequisite to the inference of death 
from disappearance, as well! as other effort, but no inquiry or 
effort was made here after discovery of the camp, because the 
belief of death and lapse of time rendered it useless. Whether 
that belief was well grounded was for the jury, but that there 
was such belief was a ee fact: New York L. Ins. Co. vs 
Hillmon, 145 U. S., 285, 296; Wallace vs. United States, 162 
U.S., 477. 

But we do not think the evidence was competent to establish 
the fact of death, under the circumstances of the case. To il- 
lustrate: In Scott vs. Ratliffe (5 Pet., 81, 8 L. Ed., 54) it was 
held that the testimony of a witness that * she was told that 
Mr. Madison was dead” was inadmissible; and in Secrist vs 
Green (8 Wall., 744, 751, 18 L. Ed., 153, 155) it was said that “it 
is competent to prove death and heirship by reputation.” But 
these and similar rulings and expressions in other cases must 
be taken in connection with the particular facts and circum- 
stances. In this case no question of pedigree; of birth, mar- 
riage, or death as bearing on legitimacy, descent, or relation- 
ship; of ancient rights; of past events prior to controversy, 
was involved; nor was there any pretense that this was evi- 
dence of tradition, or historical fact, or general reputation in 
the community participated in by the family. If evidence of 
death it would be evidence of the particular fact on which re- 
covery was sought, and inadmissible as such. The ruling was 
incorrect that: “It is a question for the jury to say whether 
or not the family belief tends to prove his death,” although 
that was qualified by the learned judge charging the jury: 
‘Reputation in his [insured’s] family on the part of his father, 
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sisters, and brothers of his death, is proper evidence for your 
consideration, but not the opinion of any one.” But, the en- 
tire record considered, we are of opinion that it cannot be pre- 
sumed that the evidence affected the verdict injuriously to 
defendant, if at all, and, on the contrary, that it affirmatively 
appears that if it could have had any influence whatever, it 
was solely from the point of view which rendered it admissible. 

1V. “ The statute of Texas which directs that life and health 
insurance companies who shall default in payment of their 
policies shall pay 12 per cent damages, together with reason- 
able attorneys’ fees, is in violation of the Constitution of the 
United States.” 

The statute referred to is article 3071 of the Revised Stat- 
utes of Texas of 1895, which reads as follows: “ In all cases 
where a loss occurs, and the life or health company liable 
therefor shall fail to pay the same within the time specified in 
the policy, after demand made therefor, such company shall be 
liable to pay the holder of such policy, in addition to the 
amount of the loss, 12 per cent damages on the amount of such 
loss, together with all reasonable attorneys’ fees for the prose- 
cution and collection of such loss.” 

Article 3072 provided that if any life or health insurance 
company failed to pay off and satisfy any execution issued on 
final judgment against it within thirty days of demand of 
payment, the commissioner of insurance should declare the 
company’s certificate of authority to do business null and void. 

These articles were sections of chap. 3, title 58, Insurance, 
and had been brought forward from the Revised Statutes of 
1879, arts. 2953, 2954, chap. 3, title 53, Insurance. And the 
same provisions as to foreign life insurance companies and 
those incorporated outside of the State of Texas were con- 
tained in the first general insurance statute of Texas, which 
was passed on May 2, 1874: 2 Paschal’s Digest, art. 71160. 

Under this title no insurance company was permitted to do 
business in Texas without first obtaining a permit from the 
commissioner of insurance, and compliance with the law was 
required before permission could be granted, while by the 
terms of article 3060 the commissioner was required to revoke 
the certificate of authority to do business in the State in case 
any company failed for thirty days to pay any execution issued 
against it on any valid judgment. 
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The provisions of chapter 3 embodied many conditions on 
which business was permitted to be done. By article 3061 it 
was made unlawful for any person to act within the State as 
agent or otherwise for any insurance company for soliciting 
business, unless the company had procured authority to do it 
from the commissioner. Article 3062 provided that any life or 
health insurance company desiring to do business in the State 
should furnish a sworn statement to the commissioner as pre- 
scribed, which by article 8063 was to be accompanied by a copy 
of its charter or the law creating it. Article 8064 required the 
company to designate an agent or attorney in fact on whom 
service might be had in case of suit, and article 3065 declared 
that no life or health insurance company incorporated in Texas 
or any other State should transact business in Texas with less 
capital than $100,000 actually invested. Article 3066 required 
insurance companies of other States to make such deposit in 
Texas as the laws of their home State required of Texas com- 
panies doing business there, and article 3067 provided that all 
foreign companies should deposit $100,000 with the State 
Treasurer before doing business in Texas; which deposit, by 
article 3068, was to be applied to the payment of judgment in 
favor of policyholders; but article 3069 provided that it should 
be sufficient if the deposit required by § 3067 was made in any 
other State. Article 3070 provided that suits might be 
brought in any county where loss occurred or where the policy- 
holder resided. 

By article 3073 it was made unlawful for any life or health 
insurance company to take any kind of risks or issue any poli- 
cies of insurance except those of life or health, and the busi- 
ness of life and health insurance in the State was forbidden to 
be “in anywise conducted or transacted by any company 
which, in this or any other State or country, is engaged or con- 
cerned in the business of marine, fire, inland, or other insur- 
ance.” 

Articles 3074, 3075, 3076, 3077, 3078, 3079, 3080, 3083, 3084 re- 
lated to marine, fire, or inland insurance companies. 

Articles 3081, 3082, 3086. 3087, 3089 applied to insurance 
companies generally. 

Article 3092 read: “ The provisions of this chapter shall in 
nowise apply to mutual benefit organizations doing business in 
this State through lodges or councils, such as the Order of 
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Chosen Friends, Knights of Honor, or kindred organizations.” 

Article 3096 read :— 

Nothing in this title shall be construed to affect or in any 
way apply to mutual relief associations organized and char- 
tered under the general incorporation laws of Texas, or 
which are organized under the laws of any other State, 
which have no capital stock, and whose relief funds are 
created and sustained by assessments made upon the mem- 
bers of said associations in accordance with their several by- 
laws and regulations; 

But an annual statement under oath to the department of in- 
surance was required, and the article concluded :— 

And should any such benevolent organization refuse or 
neglect to make an annual report as above required, it shall 
be deemed an insurance company conducted for profit to its 
officers and amenable to the laws governing such companies. 
Article 3092 was taken from an act of April 3, 1889, entitled 

“An Act to Provide for the Admission from Other States of 
Companies or Associations Carrying on the Business of Life or 
Casualty Insurance on the Assessment or Natural Premium 
Plan,” and certain conditions were affixed to ‘their right to do 
business in the State, which should not apply to mutual bene- 
fit organizations doing business through lodges or councils: 
Laws 1889, p. 98. 

Article 3096 was taken from an act of March 28, 1885, which 
amended chap. 3, title 55, of the Revised Statutes of 1879, by 
adding an article thereto couched in similar terms: Laws 
1885, p. 62. 

In the revision of 1895 these two laws were assigned to their 
appropriate place under the title of insurance. Such were the 
conditions which for many years had been imposed on life in- 
surance companies doing business in Texas when the policy 
sued on in this case was issued. But it is now contended that 
article 3071 is in conflict with the Constitution of the United 
States, in that it denies the equal protection of the laws, be- 
cause the same conditions are not imposed on fire, marine, and 
inland insurance companies, and on mutual benefit and relief 
organizations doing business through lodges and mutual relief 
benevolent associations, more particularly the latter. 

In other words, the contention is that the classification is so 
arbitrary, so destitute of reasonable basis, as to be obnoxious 
to constitutional objection. 
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In Union Cent. L. Ins. Co. vs. Chowing (86 Tex., 654) the Su- 
preme Court of Texas held that the statute, in providing for 
the recovery of damages and attorneys’ fees, was not in viola- 
tion of the Constitution of Texas or of the United States, and 
was a validlaw. This decision was rendered in May, 1894, but 
§$ 2953 of the Revised Statutes of 1879 was the same as § 3071 
of the Revised Statutes of 1895, and the acts of March 28, 1885, 
and April 3, 1889, were in force, which were subsequently 
brought forward as §§ 3092 and 3096. The Supreme Court 
held that as all corporations embraced in the classes named 
were affected alike by the provision, it did not deny the equal 
protection of the laws; and the court said that the 12 per cent 
was given as damages for a failure to comply with the contract 
by payment, and the attorneys’ fees were allowed as compen- 
sation for the costs of collecting the debt. The court was fur- 
ther of opinion that even if the 12 per cent was a penalty for 
failure to pay when due, there was no provision of the Consti- 
tution of 'Texas which forbade such legislation, and that it was 
for the Legislature to determine when the public was so inter- 
ested in the enforcement of contracts as to justify that en- 
forcement by penalties. 

In Fidelity & C. Co. vs. Allibone (15 Tex. Civ. App., 178) this 
ruling was repeated by the Court of Civil Appeals of Texas, 
and affirmed by the Supreme Court in Fidelity & C. Co. vs. Alli- 
bone, 90 Tex., 660. Both these courts held that the constitu- 
tional question involved was distinguishable from that ruled 
by this court in Gulf, C. & 8. F. R. Co. vs. Ellis, 165 U. 8., 150. 

In New York L. Ins. Co. vs. Orlopp (Tex. Civ. App., 61.58. W., 
336) the same conclusion was reiterated, on the ground that 
the State Legislature had the right to provide the terms on 
which foreign corporations of that class might do business in 
the State, and that, being a valid exercise of such power and 
right, the statute formed a part of ‘the contract of every life 
and health insurance company issued and made in Texas since 
the date of its enactment. The Circuit Court of Appeals for 
the Fifth Circuit, in Merchants’ Lifé Ass'n vs. Yoakum (39 C. 
©. A., 56) held the section to be valid on full discussion. 

It is apparent from the various sections of the title relating 
to insurance, to which we have before referred, that this par- 
ticular liability amounted to one of the conditions on which 
life and health insurance companies were permitted to do busi- 
ness in Texas, and the power of the State in the matter of the 
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imposition of conditions on its own and foreign corporations 
has been repeatedly recognized by this court. If, however, 
notwithstanding the acceptance of these conditions, the con- 
stitutionality of the particular condition were nevertheless 
open to question, we must decline to sustain the objection. 
The reasoning in Atchison, T. & S. F. R. Co. vs. Matthews (174 
U. 8., 96) applies rather than that in Gulf, C. & 8. F. R. Co. vs. 
Ellis. The ground for placing life and health insurance com- 
panies in a different class from fire, marine, and inland insur- 
ance companies is obvious, and we think that putting them in 
a different class from mutual benefit and relief associations 
doing business through lodges, and benevolent associations of 
the character mentioned in ‘the Texas statutes, is not an arbi- 
trary classification, but rests on sufficient reason. The Legis- 
lature evidently intended to distinguish between life and 
health insurance companies engaged in business for profit (and 
we are not called on to refine as to the distribution of such 
profits) and lodges and associations of a mutual benefit or 
benevolent character, having in mind also the necessity of the 
prompt payment of the insurance money in very many cases, 
in order to provide the means of living of which the benefici- 
aries had been deprived by the death of the insured. 

Orient Ins. Co. vs. Daggs, 172 U. 8., 557; Waters-Pierce Oil 
Co. vs. Texas, 177 U.S., 28; New York L. Ins. Co. vs. Cravens, 
178 U. S., 394 are in point and are decisive. 

In John Hancock Mut. L. Ins. Co. vs. Farren (181 U.S., 73) a 
section of the Revised Statutes of Ohio provided in effect that 
no answer to any interrogatory made by the applicant to the 
policy should bar the right to recovery or be used in evidence 
on a trial, unless it was clearly proved that such answer was 
willfully false and was fraudulently made; that it was ma- 
terial, and induced the company to issue the policy; and that 
but for such answer the policy would not have been issued; 
and, moreover, that the agent of the company had no knowl- 
edge of the falsity or fraud of such answer; and this provision 
was only applicable to life insurance companies. The consti- 
tutionality of that act was upheld by the Supreme Court of 
Ohio, and this court affirmed its judgment, and in the opinion 
the language used in Waters-Pierce Oil Co. vs. Texas was 
quoted: “A corporation is the creature of the law, and none 
of its powers are original. They are precisely what the incor- 


porating act has made them, and can only be exerted in the 
Vou. XXXI.—39. 





610 United States Supreme Court. [July, 


manner which that act authorizes. In other words, the State 
prescribes the purposes of a corporation and the means of ex- 
ecuting those purposes. The purposes and means are within 
the State’s control. This is true as to domestic corporations. 
It has even a broader application to foreign corporations.” 
And we added: “It was for the Legislature of Ohio to define 
the public policy of that State in respect of life insurance, and 
to impose such conditions on the transaction of business by 
life insurance companies within the State as was deemed best. 
We do not perceive any arbitrary classification or unlawful 
discrimination in this legislation, but, at all events, we cannot 
say that the Federal Constitution has been violated in the ex- 
ercise in this regard by the State of its undoubted power over 
corporations.” 

Our conclusion is that the record shows no reversible error, 
and the judgment is therefore atfirmed. 

Brewer, J., concurred in the judgment. 


Hartan, J. (with whom concurred Brown, J.), dissenting. 

I cannot assent to that part of the opinion of the court relat- 
ing to the constitutionality of the statute of Texas of 1895 
which provides that a life or health insurance company, failing 
to pay a loss within the time specified in the policy, after de- 
mand therefor, shall be liable, in addition to the amount of the 
loss, to pay the holder of the policy “12 per cent damages on 
the amount of such loss, together with all reasonable attor- 
neys’ fees for the prosecution and collection of such loss.” 

The operation of the statute is well illustrated in the pres- 
ent case; for the verdict of the jury was for $15,000 as princi- 
pal, $2,250 as interest, $5,175 as 12 per cent damages (of which 
the plaintiff remitted $3,375), and $2,500 as special attorneys’ 
fees for the plaintiff. 

The rule embodied in the statute is not made applicable to 
fire or marine insurance companies, or to any other companies 
or corporations doing business in Texas. Does not the State 
by that statute deny to life and health insurance companies, 
doing business within its limits. the equal protection of the 
laws which is secured by the Fourteenth Amendment of the 
Constitution of the United States? 

It seems to me that this question must be answered in the 
affirmative if any regard whatever be had to the principles an. 
nounced in Gulf, C. & S. F. R. Co. vs. Ellis, 165 U. 8., 150, 153. 
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In that case we had before us a statute declaring that any 
person in Texas having 

A valid bona fide claim for personal services rendered or 

labor done, or for damages, or for overcharges on freight, or 

claims for stock killed or injured by the train of any railway 
company, provided that such claims for stock killed or in- 
jured shall be presented to the agent of the company nearest 
to the point where such stock was killed or injured, against 
any railway corporation operating a railroad in this State, 
and the amount of such claim does not exceed $50,—may 
present the same, verified by ‘his affidavit, for payment to 
such corporation, by filing it with any station agent of such 
corporation in any county where suit may be instituted for 
the same; and if, at the expiration of thirty days after such 
presentation, such claim has not been paid or satisfied, he 
may immediately institute suit thereon in the proper court; 
and if he shall finally establish his claim, and obtain judg- 
ment for the full amount thereof, as presented for payment 
to such corporation in such court, or any court to which the 
suit may have been appealed, he shall be entitled to recover 
the amount of such claim and all costs of suit, and in addi- 
tion thereto all reasonable attorneys’ fees, provided he has 
an attorney employed in his case, not to exceed $10, to be 
assessed and awarded by the court or jury trying the issue. 

That statute being in force, an action was brought to recover 
$50 for a colt killed by the railway company. There was a 
judgment against the company for the amount claimed, and a 
special attorney’s fee of $10 in favor of the plaintiff was added, 
as required by the above statute. 

The contention in that case was that the statute made such 
an arbitrary discrimination against railroad companies em- 
braced by its provisions as to bring it within the prohibition of 
the Fourteenth Amendment. That view was sustained. This 
court said: “It is simply a statute imposing a penalty upon 
railroad corporations for a failure to pay certain debts. No in- 
dividuals are thus punished, and no other corporations. The 
act singles out a certain class of debtors and punishes them, 
when for like delinquencies it punishes no others. They are 
not treated as other debtors, or equally with other debtors. 
They cannot appeal to the courts as other litigants under like 
conditions and with like protection. If litigation terminates 
adversely to them they are mulcted in the attorneys’ fees of 
the successful plaintiff; if it terminates in their favor they re- 
cover no attorneys’ fees. It is no sufficient answer to say that 
they are punished only when adjudged to be in the wrong. 





612 United States Supreme Court. [July, 


They do not enter the courts upon equal terms. They must 
pay attorneys’ fees if wrong; they do not recover any if right; 
while their adversaries recover if right and pay nothing if 
wrong. In the suits, therefore, to which they are parties, they 
are discriminated against, and are not treated as others. 
They do not stand equal before the law. They do not receive 
its equal protection. All this is obvious from a mere inspec- 
tion of ‘the statute.” Referring to the Fourteenth Amend- 
ment of the Constitution, the court said: “The rights and 
securities guaranteed to persons by that instrument cannot be 
disregarded in respect to these artificial entities called corpo- 
rations any more than they can be in respect to the individuals 
who are the equitable owners of the property belonging to 
such corporations. A State has no more power to deny to 
corporations the equal protection of the law than it has to in- 
dividual citizens.” Again: “ Neither can it be sustained as a 
proper means of enforcing the payment of small debts and pre- 
venting any unnecessary litigation in respect to them, because 
it does not impose the penalty in all cases where the amount 
in controversy is within the limit named in the statute. In- 
deed, the statute arbitrarily singles out one class of debtors 
and punishes it for a failure to perform certain duties,—duties 
which are equally obligatory upon all debtors,—a punishment 
not visited by reason of the failure to comply with any proper 
police regulations, or for the protection of the laboring classes. 
or to prevent litigation about trifling matters, or in conse. 
quence of any special corporate privileges bestowed by the 
State. Unless the Legislature may arbitrarily select one cor- 
poration or one class of corporations, one individual or one 
class of individuals, and visit a penalty upon them which is not 
imposed upon others guilty of like delingency, this statute can- 
not be sustained. But arbitrary selection can never be justi- 
fied by calling it classification. The equal protection de- 
manded by the Fourteenth Amendment forbids this.” 

I do not perceive how the present decision can be upheld 
without disregarding the principles of the Ellis Case. If a 
railroad company, sued in Texas upon a claim of less than $50 
for killing or injuring stock, cannot be required, when unsuc- 
cessful in its defense, to pay a special attorneys’ fee,—no such 
rule being established in reference to other corporations or in- 
dividuals, sued for a like amount of money,—I cannot under- 
stand how life and health insurance companies, alone of all 
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corporations or companies doing business in Texas, can be re- 
quired to pay special damages and special attorneys’ fees when 
unsuccessful in defending suits brought against them. The 
two statutes are alike in this, that the defendant company or 
corporation, whether a railroad corporation or a life or health 
insurance company, even if successful in an action brought 
against it, could not recover special attorneys’ fees or special 
damages against its adversary. Thus the defendant company 
in a suit brought under either statute is not permitted to ap- 
pear in court upon terms of equality with the party suing it, 
and is subjected to special burdens net imposed upon other 
companies or other corporations refusing to pay money de- 
manded of them. 

We are informed by the opinion of this court that the courts 
in Texas have held that the Ellis Case was distinguishable 
from the present case, and we are referred to Union Cent. L. 
Ins. Co. vs. Chowning, 86 Tex., 654; Fidelity & C. Co. vs. Alli- 
bone, 15 Tex. Civ. App., 178, Aftirmed in 90 Tex., 660; and New 
York L. Ins. Co. vs. Orlopp (Tex. Civ. App.), 61.8. W., 386. The 
first named of those cases was decided more than two years 
before the Ellis Case was determined by this court. The first 
case in Texas in which the Ellis Case was referred to was that 
of Fidelity & C. Co. vs. Allibone. In that case the Court of 
Civil Appeals of Texas, after referring to certain prior deci- 
sions in that State sustaining the constitutionality of the stat- 
ute here in question, said: “A late decision of the Supreme 
Court of the United States (Gulf, C. & S. F. R. Co. vs. Ellis), 
construing a somewhat analogous statute of this State, and 
reversing the decision of our Supreme Court approving its 
validity, may be at variance with the cases just cited; but, 
until it is expressly so held either by our own Supreme Court 
or that of the United States, we will adhere to the decisions 
already made.” ‘The judgment in the last case was affirmed, 
the Supreme Court of Texas observing nothing more than that 
the case was “ distinguishable ” from the Ellis Case. 

Upon what grounds the two cases were distinguishable was 
not stated. It is a very convenient mode for distinguishing 
two cases, apparently in conflict, to say nothing more than 
that they are distinguishable. In New York L. Ins. Co. vs. Or 
lopp, the statute was sustained upon the ground that the State 
could prescribe the terms on which foreign insurance compa- 
nies might do business within its limits. 
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This court says that the particular liability imposed by the 
statute in question *“ amounted to one of the conditions on 
which life and health insurance companies were permitted to 
do business in Texas, and the power of the State in the matter 
of the imposition of conditions of its own and foreign corpora- 
tions has been repeatedly recognized by this court.” 

Of course, speaking generally, a State may impose condi- 
tions on its own and foreign corporations. But will any one 
say, or has this court ever directly held, that a provision of a 
State enactment relating to corporations, foreign or domestic, 
was legally operative or binding if such provision be inconsist- 
ent with the Constitution of the United States? 

It is one thing for a State to forbid a particular foreign cor- 
poration, or a particular class of foreign corporations, from 
doing business at all within its limits. It is quite another 
thing for a State to admit or license foreign corporations to do 
business within its limits, and then subject them to some 
statutory provision that is repugnant to the Constitution of 
the United States. If a corporation, doing business in Texas 
under its license or with its consent, insists that a particular 
statute or regulation is in violation of the Constitution of the 
United States, and cannot therefore be enforced against it, 
the State need only reply—such seems to be the logical result 
of the present decision—that the statute or regulation is a 
condition of the right of the corporation to do business in the 
State, and, whether constitutional or not, must be respected 
by the corporation. Corporations created by the several 
States are necessary to the conduct of the business of the 
country; and it isa startling proposition that a State may per- 
mit a corporation to do business within its limits, and by that 
act acquire the right to subject the corporation to regulations 
that may be inconsistent with the supreme law of the land. 

In Home Ins. Co. vs. Morse (20 Wall., 445, 455, 456) a statute 
of Wisconsin, requiring insurance companies of other States to 
stipulate, as a condition of their right to do business in that 
State, that they would not remove into the Federal Court any 
suit brought against them in the State courts, was held in- 
valid, not only because it tended to oust the courts of the 
United States of a jurisdiction conferred upon them by the 
Constitution, buf because it created an obstruction to the ex- 
ercise of a right granted by that instrument. The court said: 
“Every citizen is entitled to resort to all the courts of the 
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country, and to invoke the protection which all the laws or all 
those courts may afford.” The court further said that the 
right of the insurance company to remove the suit was “ denied 
to it by the State Court on the ground that it had made the 
agreement referred to, and that the statute of the State au- 
thorized and required the making of the agreement. We are 
not able to distinguish this agreement and this requisition, in 
principle, from a similar one made in the case of an individual 
citizen of New York. <A corporation has the same right to the 
protection of the laws as a natural citizen, and the same right 
to appeal to all the courts of the country. The rights of an 
individual are not superior, in this respect, to that of a corpora- 
tion. The State of Wisconsin can regulate its own corpora- 
tions and the affairs of its own citizens, in subordination, 
however, to the Constitution of the United States. The re- 
quirement of an agreement like this from their own corpora- 
tions would be brutum fulmen, because they possess no such 
right under the Constitution of the United States. A foreign 
citizen, whether natural or corporate, in this respect possesses 
a right not pertaining to one of her own citizens. There must 
necessarily be a difference between the status of the two in 
this respect.” 

This question was presented in somewhat different form in 
W. W. Cargill Co. vs. Minnesota, 180 U.S., 452, 468. That was 
an action by the State to prevent a Wisconsin corporation 
from operating a warehouse owned by it until it should have 
obtained a license from the railroad and warehouse commis- 
sion of Minnesota, organized under a statute of that State, and 
relating to elevators and warehouses. That statute provided: 
“Tt shall be unlawful to receive, ship, store, or handle any 
grain in any such elevator or warehouse, unless the owner or 
owners thereof shall have procured a license therefor from the 
State Railroad and Warehouse Commission, which license 
shall be issued for the fee of $1 per year, and only upon written 
application under oath, specifying the location of such ele- 
vator or warehouse and the name of the person, firm, or corpo- 
ration owning and operating such elevator or warehouse, and 
the names of all the members of the firm, or the names of all 
the officers of the corporation owning and operating such ele- 
vator or warehouse; and all moneys received for such licenses 
shall be turned over to the State grain inspection fund. Such 
license shall confer upon the licensee full authority to operate 
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such warehouse or elevator in accordance with the laws of this 
State and the rules and regulations prescribed by said com- 
inission; and every person, company, or corporation receiving 
such license shall be held to have accepted the provisions of 
this act, and thereby to have agreed to comply with the same.” 

The Wisconsin corporation defended the suit brought 
against it upon the ground that the statute there involved was 
repugnant to the Constitution of the United States. This 
court said: ‘“ We cannot question the power of the State, so 
far as the Constitution of the United States is concerned, to 
require a license for the privilege of carrying on business of 
that character within its limits,—such a license not being re- 
quired for the purpose of forbidding a business lawful or harm- 
less in itself, but only for purposes of regulation.” Again 

and this is most pertinent here—the court said: ‘“ The de- 
fendant, however, insists that some of the provisions of the 
statute are in violation of the Constitution of the United 
States, and if it obtained the required license, it would be held 
to have accepted all of its provisions, and [in the same words 
of the statute] ‘thereby to have agreed to comply with the 
same. * * * The answer to this suggestion is that the 
acceptance of a license, in whatever form, will not impose upon 
the licensee an obligation to respect or to comply with any 
provisions of the statute or with any regulations prescribed by 
the State Railroad and Warehouse Commission that are re- 
pugnant to the Constitution of the United States. <A license 
will give the defendant full authority to carry on its business 
in accordance with the valid laws of ‘the State and the valid 
rules and regulations prescribed by the commission. If the 
commission refused to grant a license, or if it sought to revoke 
one granted, because the applicant in the one case, or the 
licensee in the other, refused to comply with statutory provi- 
sions or with rules or regulations inconsistent with the Consti 
tution of the United States, the rights of the applicant or the 
licensee could be protected and enforced by appropriate judi- 
cial proceedings.” 

In the case before us the defendant company was doing busi- 
ness in Texas under a license issued by the State. By accept- 
ing such license, the company did not agree to submit to any 
local regulation that was repugnant to the Constitution of the 
United States. It could resist the enforcement of any regula- 
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tion or statutory provision that was inconsistent with rights 
secured to it by that instrument. 

The court says that the ground for placing life and health 
insurance companies in a different class from fire, marine, and 
inland insurance companies is obvious. The only reason as- 
signed for that statement is * the necessity of the prompt pay- 
ment of the insurance money in very many cases, in order to 
provide the means of living of which the beneficiaries had been 
deprived by the death of the insured.” But the same reasons 
exist for prompt payment by a fire insurance company'when the 
house which shelters the insured and his family is destroyed 
by fire. And yet, under the statute, a fire, marine, or inland 
insurance company, if it resists a claim for loss, is not liable, 
when its defense is unsuccessful, to pay any special damages 
or special attorneys’ fee. It can defend any suit brought 
against it under the same conditions accorded to individual 
citizens or to corporate bodies generally. But a different and 
most arbitrary rule is prescribed for life and health insurance 
companies. Their good faith in refusing to pay a claim for 
loss, or in defending an action brought to enforce payment of 
such a claim, is not taken into account. If, in any case, they 
do not, within a specified time, pay the amount demanded of 
them, no matter what may be the reason for its refusal to pay, 
and if they do not succeed in their defense, they must ‘pay not 
only the principal sum, with ordinary interest, but, in addition, 
12 per cent damages on the amount of the principal, and all 
reasonable attorneys’ fees for the prosecution and collection 
of the loss. Thus the State, in effect, forbids a life or health 
insurance Company to ‘appear in a court of justice and defend 
a suit brought against it, except subject to the harsh condition 
that if the jury does not sustain the defense, the company 
must pay special damages and special attorneys’ fees that are 
not exacted from any other defendant, corporate or individual, 
who may be sued for money. 

This is such an arbitrary classification of corporations and 
such a discrimination against life and health insurance com- 
panies as ‘brings the statute within the decision in the Ellis 
Case, which has been often referred to by this court witht ap- 
proval: Magoun vs. Illinois Trust & Sav. Bank, 170 U.S., 294; 
St. Louis, I. M. & S. R. Co. vs. Paul, 173 U. S., 409; Nicol vs. 


Ames, 173 U.S., 521; W. W. Cargill Co. vs. Minnesota, 180 U. 
S., 452. 
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In my opinion, the statute in question comes within the con- 


stitutional prohibition of the denial by a State of the equal 
protection of the laws, and should be held void. 


SUPREME COURT OF TEXAS. 


NEW YORK LIFE INS. - 


v8 
ENGLISH.* \ 


The policy issued by a New York company to a citizen of another State 
provided that it should be governed by the laws of New York, which, 
among other things, require fifteen days’ previous notice of any pre- 
mium or instalment of premium coming due, in order to forfeit for 
nonpayment. 


Held, That where the policy involves the construction of a New York 
statute it will be construed as a domestic statute, looking to the de- 
cisions of that State for light upon its construction. 


Held, That where such policy was paid for partly in cash and partly by a 
note which provided that in case of its nonpayment at maturity all 
further claim to insurance would be forfeited, such nonpayment 
would not work a forfeiture where the required statutory notice had 
not been given fifteen days before it came due. 


Certified questions from Court of Civil Appeals of Fourth 
Supreme Judicial District. 


Denman, Franxurxs & McGown, for Appellant. 

F. Vanpervoort, fur Appellee. 

Brown, J. 

The Court of Civil Appeals for the Fourth Supreme Judicial 
District has certified to this court the following statement and 
question :— 

“This is a suit brought by the appellee, Annie E. English, 
against appellant, the New York Life Insurance Company, to 
recover upon a policy issued by appellant upon the life of her 
husband, Wm. E. English. It is conceded by both parties that 
under the contract of insurance the policy sued upon shall be 
construed according to the laws of the State of New York. 
The facts shown by the evidence admitted under proper allega- 
tions in the pleadings of the party which we deem pertinent to 
the question of law to be solved are as follows :— 


* Decision rendered, April 7, 1902. 
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“On the 18th day of April, A. D., 1899, appellant, the New 
York Life Insurance Company, a foreign corporation duly au- 
thorized to do business in the State of Texas, issued its policy 
of insurance upon the life of W. E. English, whereby it agreed 
to pay to Annie E. English (appellee), wife of the insured, or, 
in the event of her prior death, to the insured’s executors, ad- 
ministrators, or assigns, at the home office of the company in 
the city of New York, the sum of $3,000, payable in ten equal 
annual instalments; the first instalment to be paid immedi- 
ately upon the receipt and approval of proofs of the death of 
Wm. E. English, of Carrizo Springs, in the county of Dimmitt, 
State of Texas, and the subsequent instalments to be paid an- 
nually thereafter. The policy shows upon its face the follow- 
ing stipulations and agreements :— 

(1) And the company agrees that said instalments may be 
commuted for a single payment of $2,582.00, payable when 
the first instalment becomes due, if the written consent of 
the insured has been filed with the company. (2) And the 
company further agrees that this policy shall be incontesta- 
ble after it has been in force one full year, if the premiums 
have been duly paid. (8) This contract is made in consid- 
eration of the written application of the insured, which is a 
part of this contract, and in further consideration of the sum 
of $72.30, to be paid in advance, and the payment of a like 
sum on the 5th day of April of every year thereafter, until 
the death of said insured. (4) The special advantages, bene- 
fits, and provisions printed or written by the company on the 
following pages are conditions precedent, and are a part of 
this contract, as fully as if they were recited at length over 
the signatures hereto affixed. 


“The following conditions of said policy of insurance appear 
on the back thereof, and are, by the terms of the policy, a part 
of the same:— 


(2) Grace in Payment of Premiums. <A grace of one month 
will be allowed in payment of premiums after this policy 
shall have been in force three months, subject to an interest 
charge at the rate of 5 per cent per annum for the number of 
days during which the premium remained due and unpaid. 
During the month of grace this policy remains in force, and 
the unpaid premium, with interest as above, remains an in- 
debtedness to the company, which will be deducted from the 
amount payable under this policy if the death of the insured 
shall occur during the month. (3) Reinstatement in Event 
of Lapse. This policy will be reinstated on written applica- 
tion therefor within six months after nonpayment of any 
premium, subject to evidence of good health satisfactory to 
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the company, and payment of premiums to date of reinstate- 
ment with interest at the rate of 5 per cent per annum. (4) 
General Regulations. No agent has power in behalf of the 
company to make or modify this or any contract of insur. 
ance, to extend the time for paying any premium, to waive 
any forfeiture, or to bind the company by making any prom- 
ise, or making or receiving any representation or informa- 
tion. The powers can be exercised only by the president, 
vice-president, second vice-president, actuary, or secretary of 
the company, and will not be delegated. All premiums are 
due and payable at the home office unless otherwise agreed 
in writing, but may be paid ‘to agents producing receipts 
signed by the president, vice-president, second vice-presi- 
dent, actuary, or secretary, and countersigned by such agent. 
If any premium is not paid on or before the day when due, 
this policy shall become void, and all payments previously 
made shall remain the property of the company, except as 
hereinbefore provided. Proofs of death must be furnished 
to the company at the home office within one year after the 
death of the insured, which proofs shall comprise satisfac- 
tory statements establishing the claim. Such statements 
must fully comply with the company’s forms in use at the 
time of the death of the insured. Any indebtedness to the 
company, including any balance of the current year’s pre- 
mium remaining unpaid will be deducted in any settlement 
of this policy or of any benefit thereunder. 


“ The following portion of the statutory laws of the State of 
New York was pleaded and introduced in evidence :— 

Chap. 218. An act to amend the insurance law and the act 
amendatory thereof, relative to capital and surplus.  See- 
tion ninety-two of said chapter is hereby amended so as to 
read as follows: ‘Sec. 92. No Forfeiture of Policy without 
Notice. No life insurance corporation doing business in this 
State shall, within one year after the default in payment of 
any premium, instalment or interest, declare forfeited or 
lapsed any policy hereafter issued or renewed and not issued 
upon the payment of monthly or weekly premiums, or un- 
less the same is a term insurance contract for one year or 
less, nor shall such policy be forfeited, or lapsed, by reason 
of nonpayment, when due of any premium, interest or instal- 
ment, or any portion thereof required by the terms of the 
policy to be paid, within one year from the failure to pay 
said premium, interest or instalment, unless a written or 
printed notice stating the amount of such premium, interest, 
instalment or portion thereof due on such policy, the place 
where it shall be paid, and the person to whom the same is 
payable, shall have been duly addressed and mailed to the 
person whose life is insured or the assignee of the policy, if 
notice of the assignment has been given to the corporation. 
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at his or her last known postoflice in this State, postage paid 
by the corporation, or by any officer thereof, or person ap- 
pointed by it to collect such premium, at least fifteen and 
not more than forty-five days prior to the day when the same 
is payable. The notice shall also state that unless such pre- 
mium, interest, instalment or portion thereof, then due, shall 
be paid to the corporation, or to the duly appointed agent or 
person authorized to collect such premium by or before the 
day it falls due, the policy and all payments thereof will be- 
come forfeited, except as to the right to a surrender value 
or paid-up policy as in this chapter provided. If the pay- 
ment demanded by such notice shall be made within its time 
limited therefor, it shall be taken to be in full compliance 
with the requirements of ‘the policy in respect to the time of 
such payment; and no such policy shall, in any case, be for- 
feited or declared forfeited or lapsed until the expiration of 
thirty days after mailing of such notice. The affidavit of 
any officer, clerk or agent of the corporation or of any one 
authorized to mail such notice that the notice required by 
this section has been duly addressed and mailed by the cor- 
poration issuing such policy shall be presumptive evidence 
that such notice has been duly given. No action shall be 
maintained to recover under a forfeited policy unless the 
same is instituted within one year from the day upon which 
default was made in paying the premium, instalment, inter- 
est or portion thereof, for which it is claimed that forfeiture 
ensued.’ 

“A premium on the policy matured April 5, 1900. On the 
14th day of March prior thereto, in compliance with the above 
statute, the appellant mailed to Wm. E. English, at Carrizo 
Springs, 'Texas, his postoftice address, the following printed 
notice: 

Bring this card with you when paying premium or inclose 
it with your remittance. The New York Life Insurance 
Company hereby gives notice that on policy No. 942,234 a 
premium of $72.30 will be due April 5, 1900, provided the 
policy be then in force. This premium will be due and pay- 
able at the home office, 346 and 348 Broadway, New York, to 
the cashier of the company, or R. H. Mitchell, cashier, Trust 
Building, Dallas, on the production of the official receipt 
therefor. Unless such premium then due shall be paid ta 
the company or a duly appointed agent or person authorized 
to collect such premium on or before the day it falls due, 
such policy and all payments thereon will become forfeited 
and void, except as to the right of a surrender value or paid- 
up poliey which may be provided in said policy or by statute. 
This notice is required by the laws of New York, and does 
not modify any terms of the contract. [Signed] Jno. A. 
McCall, President. 





622 Supreme Court of Texas. [July, 


“After the premium became due, and being unpaid, at the 
time of their respective dates, the company, by its cashier, R. 
H. Mitchell, at Dallas, wrote W. E. English the following let- 
ters, and mailed them to him at Carrizo Springs, Tex.:— 


Dallas, Tex., 4—24—1900. W. E. English, Carrizo Springs, 
Tex.—Dear Sir—-We beg to remind you that your premium 
of $72.30 on policy No. 942,234 was due April 5th, and is still 
unpaid. Your remittance must include interest at the rate 
of 5 per cent per annum from the 5th day of April, 1900. 
Your last day of grace is May 5, 1900. Yours truly, R. H. 
Mitchell, Cashier. 

Dallas, Tex., Apl. 25, 1900. Mr. W. E. English, Carrizo 
Springs, Tex.—Dear Sir—I beg to remind you that your pre- 
mium of $72.30 on policy No. 942,234 was due April 5th. 
May 5th, 1900, will be your last day of grace, and if you remit 
before that day, please add interest at the rate of 5 per cent 
per annum for the time past due. <A policy of insurance in 
the New York Life is such a valuable protection against loss 
that may come at any time, and such a valuable investment, 
if kept in force, that we feel sure that nothing but an over- 
sight or misapprehension of the facts could induce you to 
sacrifice vour contract with the company. If vou have de- 
layed making this payment on account of lack of ready 
funds, if you will send me one-half, or even one-fourth, of the 
amount of premium (interest to be paid in full in cash), I will 
extend the balance for six months, interest at the rate of 
5 percent perannum. Please favor me with a prompt reply. 
Yours very truly, ——————, Cashier. 

Dallas, Tex., May 5, 1900. Mr. W. E. English, Carrizo 
Springs, Tex.—Dear Sir—I am in receipt of your esteemed 
favor of the 2d instant, inclosing $18.10 as part payment of 
annual premium of $72.30 due April 5th under your policy 
No. 942,234. As requested, I inclose herewith note duly 
filled out for balance on one of company’s forms, which 
please sign as indicated, stamp with two-cent revenue stamp 
as required by law, and return to this office. Upon receipt 
of this note properly executed, I will take pleasure in send- 
ing you receipt covering settlement. Yours truly, R. H. 
Mitchell, Cashier. 


“On May 4, 1900, English paid $18.10 on the premium and 
gave his note for the balance, which is as follows:— 


Pol. 942.234. Dallas, Tex., Apl. 5, 1900. Without grace 
six months after date [ promise to pay to the order of the 
New York Life Insurance Company $54.20 at National Ex- 
change Bank, Dallas, Tex., value received, with interest at 
the rate of 5 per cent per annum. This note is given in part 
payment of the premium due 4--5--1900, on the above policy, 
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with the understanding that all claims to further insurance 
and all benefits whatever which full payment in cash of said 
premium would have secured shall become immediately void 
and forfeited to the New York Life Insurance Company if 
this note is not paid at maturity except as otherwise pro- 
vided in the policy itself. [Signed] W. E. English. 

“And the company then delivered to him the following re- 

ceipt:— 


Cash $18.10. Dallas, Tex., 5/4/1900. Note six mos., 
dated Apl. 5, 1900, due Oct. 5, 1900, without grace. Made by 
W. E. English. Payable at National Exchange Bank, Dal- 
las, Tex. Received from the owner of policy No. 942,234, 
$18.10 in cash and his note at six months for $54.20, which 
continues said policy in force until the 5th day of April, 
1901, at noon, in accordance with its terms and conditions, 
provided the above note is paid at maturity, and this receipt 
is signed by R. H. Mitchell, Cashier. 


“The following letter, accompanying the receipt, was writ- 
ten and authorized from the company’s branch office at Dallas, 
Tex., to W. E. English, Carrizo Springs, Tex. :— 

Dallas, Tex., May 19, 1900. W. E. English, Carrizo 
Springs, Tex.—Dear Sir—Referring to our recent corre- 
spondence, I take pleasure in handing you herewith receipt 
for April, 1900, premium under your policy No. 942,234. In 
this connection I desire to call your special attention to the 
fact that your note, given in part settlement of this pre- 
mium, will be due October 5, 1900, without grace, and is pay- 
able at the National Exchange Bank of this city. In due 
course, kindly forward the bank draft or money order to 
cover, thereby preventing lapse of policy. Yours very truly, 
R. H. Mitchell, Cashier. 


“And on October 8, 1900, appellant, by its cashier, R. H. Mit- 
chell wrote from Dallas, Tex., addressed to W. E. English, 
Carrizo Springs, Tex., the following letter :— 

Dallas, Tex., Oct. 8, 1900. Mr. W. E. English, Carrizo 
Springs, Tex.—Dear Sir—The National Exchange Bank of 
this city have just advised me that you failed to pay your 
note of $54.20 (interest, $1.35) due the 5th inst. without 
grace, and given in part settlement of the April, 1900, pre- 
mium under your policy No. 942,234. Thinking perhaps this 
was an oversight on your part, Wish to say if you will for- 
ward me remittances covering amount of note and interest, 
and also furnish us with the inclosed health certificate ex- 
ecuted by our examiner in your city, Dr. J. W. Hargus, with- 
out expense to the company, I will again take pleasure in 
placing your insurance in force, and forwarding you your 
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note for cancellation, provided health certificate proves sat- 

isfactory to our medical board at New York. If it will be 

inconvenient for you to settle this note in full, I am pleased 
to say that the company, in order to assist you, will be will- 
ing to accept one-half, or even one-third, of the amount of 

the note in cash, provided interest is paid, and grant you a 

three-months’ extension on the balance. Trusting you will 

favor me with an early reply, I am, yours very truly, R. H. 

Mitchell, Cashier. 

“The note copied in this statement and referred to in the 
above letter was not paid at maturity, nor has the note, or any 
part of it, ever been paid. No other notice in conformity and 
compliance with the statute of the State of New York, above 
quoted, than the notice above recited in this statement was 
ever given the insured by appellant company. The note was 
canceled by appellant at its home oflice in New York City on 
the 17th day of October, 1900, but retained by the company, as 
it claims, as evidence of the transaction and right of the com- 
pany to declare the policy canceled. On the same day the 
policy was marked * Lapsed’ on the books of the company ‘Apl. 
5, 1900, this being the date for the payment of the premium, 
the failure of which to pay appellant claims caused the lapse 
of the policy. 

“W. E. English died at Carrizo Springs October 19, A. D. 
1900. After his death the amount due on the note, premium, 
and interest was tendered the company by appellee, and pay- 
ment of the policy demanded by her. Appellant refused to 
accept the tender or pay the policy, claiming that the same had 
been forfeited by the failure of the insured to pay the premium 
due thereon. 

“Question—Did the acceptance of the note and cash for the 
premium of April 5, 1900, by the appellant, in view of the 
facts stated, constitute such a renewal of the policy, or have 
such effect, as would prevent its lapsing or being forfeited by 
the company, without other notice to the insured, such as is 
provided for in the statute of the State of New York, than is 
shown by our statement of the facts in this case? ” 

We answer the question that the failure of the insurance 
company to give notice of the time when the note would fall 
due, as required by the statute of New York certified, pre- 
vented the forfeiture of the policy in this case. The case of 
Insurance Co. vs. Orlopp (Tex. Civ. App., 61S. W., 336) rested 
upon the same state of facts in every material particular as 
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appears from the certificate in this case, and the Court of Civil 
Appeals held in that case that the same law which is set out in 
the certificate applied to a note given under similar circum- 
stances, and in the same language, except dates, amounts, and 
number of policy, and the words “ Without grace,” which do 
not appear in the note in that case. The New York Life In- 
surance Company applied to this court for a writ of error, 
which was refused. The sole ground upon which the applica- 
tion rested was that the court erred in holding that the law 
of New York which is now under investigation required the 
insurance company to give the notice therein specified upon 
the failure of the insured to pay the note given for a part of the 
premium, as in this case. The refusal of the application neces- 
sarily involved the concurrence of this court in the decision in 
that case, in which Justice Hunter ably and elaborately dis- 
cussed the whole question, and we shall not extend this dis- 
cussion beyond what is necessary to express tersely our rea- 
sons for the answer given to the question. The statute of New 
York is properly before us by pleading and proof on the part 
of the appellee, and we will construe it as if it were a domestic 
statute, looking to the decisions of the State of New York for 
such light as they may throw upon the question. This, in sub- 
stance, is the proposition submitted in the argument of the 
counsel for appellant, and we think correctly states the duty 
of this court in the premises. When the premium upon the 
policy —$72.30—fell due on April 5, 1900, the agent of the com- 
pany in Texas very kindly proposed to English, “If you will 
send me one-half, or even one-fourth, of the amount of the pre- 
mium, I will extend the balance for six months.” English 
paid $18.10 on the premium, and gave his note for the balance, 
$54.20, which recited that it was given in part payment of the 
premium, “with the understanding that all claims to further 
insurance and all benefits whatever which full payment in cash 
of said premium would have secured shall become immediately 
void and forfeited to the New York Life Insurance Company if 
this note is not paid at maturity, except as otherwise pro- 
vided in the policy itself.” The renewal receipt provided that, 
if the note was paid at maturity, the policy would be continued 
in force until April 5, 1901. We have grouped these facts as a 
basis for the proposition that the $54.20 expressed in the note 
was and continued to be “a portion of ” the premium which 


became due April 5, 1900. The agent understood that pay- 
VOL. XX XI.—40. 
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ment of a portion of the premium was postponed. English ac- 
cepted the proposition, and acted upon it, and the future life 
of the policy was made to depend upon the payment of the 
note. By the payment the benefits of the policy would be se- 
cured as if paid when first due, and a failure would cause just 
such loss under the policy as would have resulted if the note 
had not been given. We think that there can be no doubt on 
the question that the $54.20 embraced in the note was a part 
of the premium which fell due on the 5th of April, 1900. The 
law of the State of New York under consideration was not 
enacted for the benefit of the insurance companies, but was 
passed to prevent forfeitures of policies, and must be liberally 
construed to accomplish the purpose: Seiders vs. Association. 
93 Tex., 200. By the terms of the New York statute before 
quoted no insurance company can forfeit any policy of insur- 
ance, except it be “ weekly premiums or term insurance for one 
year or less,” on account of the failure of the insured to pay 
any premium or “any portion thereof” within one year from 
the failure, except notice as required by that statute has been 
given. The amount secured by the note was a portion of the 
premium required by the policy to be paid, and is within the 
very letter of the law. There is nothing in the statute which 
would exclude a note like this; on the contrary, it seems to 
have been framed with a view to cover all cases of failure to 
pay the premium on a policy of life insurance. We are re- 
ferred to the case of Conway vs. Insurance Co. (140 N. Y., 79) 
as placing a different construction upon this statute. We 
have examined that case carefully, and we are of opinion that 
the decision is not entitled to be regarded as the law of the 
State of New York: (1) Because the case had been decided 
and fully disposed of upon the proposition that the note was 
taken without authority on the part of the agents, and that 
the company was not bound by it as an extension of the time 
of the policy. (2) Because the subject of notice is disposed of 
in such a manner as to show that it had received no careful 
consideration by the court. The whole subject is disposed of 
in this language: “ No further notice was required from the 
company to the deceased. The notice provided to be given by 
the statute as a condition of its right to declare a policy lapsed 
for nonpayment of an annual premium was not necessary, in- 
asmuch as it had duly given the notice before the premium 
became due, which the statute has provided for. The statute 
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does not apply to this case.” No reasoning is indulged in to 
show why the note is not embraced in the plain terms of the 
statute, and in fact it is not entirely clear that the opinion re- 
fers to this particular point in the statute. (8) The statement 
of that case shows that the note was given to the general 
agents, who withheld the renewal receipt. The court held 
that the agents did not have authority to extend the time of 
payment. The note did not belong to the company, and, hav- 
ing disposed of the case upon that ground, it would follow that 
no notice was required to be given by the company as to that 
note. This is all the court said with reference to notice, which 
does not in terms nor in spirit embrace a note given by au- 
thority of the company upon which the policy was actually 
renewed, as in this case. In Strauss vs. Insurance Co. (Sup., 
67 N. Y. Supp., 509), in which a note like this had been given by 
the insured, and, upon failure to pay it, the company claimed 
a forfeiture of the policy, which the Supreme Court of that 
State held could not be maintained against the assignee, to 
whom notice has not been given of the failure to pay the pre- 
mium; and in concluding the opinion upon the question of the 
forfeiture claimed under the terms of the note the court said: 
“The condition in the unpaid note given for part of the pre- 
mium that the policy should, ‘ without notice to any party or 
parties interested therein, be null and void on the failure to 
pay this note on maturity,’ was ineffective. It has to be 
coupled with the like condition in the policy itself that the 
policy shall be null and void on failure to pay any premium or 
note given therefor on the day it comes due, and can be given 
no greater force. The statute limits the operation of such 
agreements of forfeiture so that they can only take effect after 
the prescribed notice of forfeiture. It is prohibitive, and can- 
not be evaded.” This brief and cogent statement of the law 
upon the subject of the note seems to us to be in direct conflict 
with the construction sought to be placed upon the loose state- 
ment in the case previously decided, and is entitled to more 
weight in determining the meaning of that statute. That deci- 
sion was affirmed by the Appellate Division of that court, 
which is inferior in jurisdiction to the Court of Appeals; but it 
shows that the Supreme Court, which decided and affirmed 
that case, did not understand Conway vs. Insurance Co. as it is 
interpreted by counsel for appellant. 
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An application for reinstatement of a life policy provided that it should 
be of no effect if the health was misrepresented. The representa- 
tions as to health were false. The application was made by a third 
party assuming to act for the insured in his absence, and the re- 
quired premium was sent. 

Held, That whether the misrepresentation was fraudulent or not was 
immaterial. 

Held, That if the third party had authority the insured was bound by 
his act, if not, a suit by the executor on the policy was a ratification 
and there could be no recovery. 

Held, That a statement by the third party, at the time, to the company 
that the insured was absent for three months, was not evidence that 
the company did not rely on the statements in the application. 

A receipt in full for the premiums sent by the company at the request of 
the third party, did not estop it from claiming misrepresentation. 

A letter from the company to the executor admitted a possible liability 
for a smaller sum, which it offered to pay, calling attention, how- 
ever, to the fact that it would insist on the forfeiture, and to a de- 
ficiency in the stamps placed on an assignment of the policy to the 
executor, which he corrected. 

Held, That this was not a waiver of the forfeiture. 

Held, That the retention of the premium by the company after the for- 
feiture under circumstances showing a willingness to account for it 
was not a waiver of forfeiture. 

Where the company in its answer to the suit offered to return the pre- 
mium, and alleged that it had paid the premiums into court which 
it had not done, there was a sufficient restitution to sustain the de- 


fense of forfeiture, but the plaintiff was entitled to judgment for the 
premium. 


Appeal from Circuit Court, Milwaukee County. 


Brirp, Rocrers & Exver, for Appellant. 
Nasu & Nasu, for Respondent. 


Marsuatt, J. (after stating the facts). 
We are unable to see any merit in the grounds upon which 
the trial court ordered judgment for plaintiff. It is conceded 
that the policy was forfeited for nonpayment of the premium 
due April 10, 1899; that satisfactory proof of good health of 
"* Decision rendered, May 13,1902. ne 
The facts sufficiently appear in the Syllabue.—{Ep. Ins. L. J. 
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the assured was demanded as a condition precedent to reviving 
it; that proof in that regard was submitted by the person who 
assumed to have authority to and did send the money to pay 
the premium; that the application for the renewal of the policy 
stipulated that favorable action thereon should not be effective 
if the representations as 'to the assured being in good health 
should prove untrue; that the company forwarded the renewal 
receipt in response to that application; and that such repre- 
sentations were false. Whether Brooks had authority in fact, 
express or implied, to make the representations, is not ma- 
terial. He made them, and the application for a revival of the 
policy, assuming to act for the assured, and the company 
granted the application conditioned upon such representations 
being true. His acts in sending the application and the money 
to pay the premium, and in making the representations con- 
tained in the health certificate, are inseparable. They con- 
stitute together a single transaction which cannot be deemed 
ratified in part and repudiated in part. No principle of law is 
better understood than that ratification of a part of an unau- 
thorized transaction confirms the whole: Fargo vs. Ladd, 6 
Wis., 106; Lachner vs. Salomon, 9 Wis., 129; Paine vs. Wilcox, 
16 Wis., 202. Obviously, if Brooks had authority to apply for 
a reinstatement of the policy, he had authority to make the 
necessary representations to secure such reinstatement if the 
facts would warrant it; and if he had no authority to make 
such representations, he had no authority to make the applica- 
tion. Ratification of his authority as to one thing ratified his 
authority as to the other. It is too elementary to justify us in 
discussing the matter, that a person cannot have the benefit of 
a transaction and repudiate the responsibilities thereof. If 
he insists upon the one, he subjects himself to the other as re- 
gards civil remedies: Morse vs. Ryan, 26 Wis., 356; Kiekland 
vs. Wooden Ware Co., 68 Wis., 34; Carpenter vs. Momsen, 92 
Wis., 449; McDermott vs. Jackson, 97 Wis., 64. The principle 
under discussion is stated by standard text writers thus: 
* The principal cannot avail himself of the benefits of the act 
of a person assuming to represent him in a transaction and 
repudiate its obligations. Having, with full knowledge of all 
the material facts, ratified, either expressly or impliedly, the 
act assumed to be done in his behalf, he thenceforward stands 
responsible for the whole of it to the full extent to which the 
agent assumed to act, and he must abide by it whether the 
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act be a contract or a tort and whether it results to his advan- 
tage or detriment:”’ Mechem, Ag., § 167. It follows that the 
claim, as regards the means by which the conditional revival 
of the policy was secured, stands precisely the same as if used 
by Landreth himself. 

It necessarily follows from what has been said that whether 
Brooks fraudulently misrepresented the condition of Landreth 
in applying for a renewal of the policy, is entirely immaterial. 
It was revived conditionally. The condition was that the rep- 
resentations as to the assured’s health were true. The court 
had no right to change that to a mere condition as to the good 
faith of the representations. Appellant ‘had a right to allow 
a revival of the policy upon any terms it saw fit to impose. 
The condition that the assured, at the date of the application 
for the revival, was in good health, was imposed. That was 
agreed upon between the company on the one side and the as- 
sured, acting by Brooks, on the other. We say “ acting by 
Brooks, on the other,” because the claim made upon the policy 
gives original validity to the assumption of authority by 
Brooks. It is no part of the proper business of a court to 
change that agreement so as to give the company the benefit 
only of a good-faith representation of the existence of a fact 
in place of a guaranty of its existence. If courts possessed 
any such function as that, the right of persons to freely con- 
tract with each other would always be subject to judicial scru- 
tiny, and their contracts changed to suit judicial notions of 
fairness. 

The learned trial court concluded that appellant did not rely 
on the representations contained in the health certificate, from 
the fact that it was informed by Brooks's letter, accompanying 
the representations, that Landreth had been away from home 
for several months. We are unable to see how such circum- 
stance can reasonably be said to indicate that appellant did 
not, When the renewal receipt was issued, suppose that Brooks 
acted upon satisfactory evidence to him of the truth of his 
statements. However, by the terms of the renewal, knowl- 
edge on the part of the person making the representations was 
not the thing of controlling significance. Whether he pos- 
sessed such knowledge or not was rendered of little signifi- 
cance, since it was stipulated that if Landreth was not in fact 
in good health at the date of the representations the policy 
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should be deemed forfeited the same as if no attempt to revive 
it had occurred. The language is as follows:— 

If this representation shall prove in any respect untrue, 
said policy shall cease and be treated in the same manner 
as if it had not been revived. 

If there is any room for a reasonable inference of fact that 
appellant did not rely upon that in issuing the renewal receipt. 
we confess inability to discover it. It might well have relied 
thereon and at the same time doubted Brooks’s personal 
knowledge of the matter, or even believed that he did not 
possess any such knowledge; though we are unable to perceive 
any reason for holding that it did not suppose he made the 
certificate from his personal knowledge in respect to the mat- 
ters therein contained. 

Counsel for respondent point to the circumstance of appel- 
lant’s complying with Brooks's request for a receipted bill to 
‘the Landreth Company, showing payment by it in full of the 
premium required to renew the policy, as of some significance. 
That does not in any way displace the stipulation as to the 
payment not being effectual to renew the policy in the event 
that the assured was not in fact in good health as represented. 
This is not like many cases found in the books, of money being 
merely conditionally received upon an overdue premium. It 
is much stronger in favor of the insurer in that it was expressly 
sent, as well as received, conditionally. Appellant was not 
requested, as in many cases, expressly or otherwise, to accept 
the money as upon a renewal of the policy absolutely. It was 
expressly stipulated, as before indicated, that the acceptance 
of the money should be of no effect if the condition that the 
assured was in good health as represented, was not satisfied. 
In view of that there is no inconsistency between the condition 
upon which the money was paid and accepted and the mere 
evidence contained in the receipt to the Albert Landreth Com- 
pany that the money had come to the hands of the appellant. 

Respondent’s counsel contend that the judgment is right re- 
gardless of the ground upon which the trial court rested it, be- 
cause, in the letter of July 31, 1899, appellant called the execu- 
tor’s attention to the fact that the assignment to him did not 
bear the requisite amount of revenue stamps, and requested 
information as to whether the duplicate in the latter’s hands 
was in the same condition; and further, that the executor 
should furnish it a certified copy of Landreth’s will and of the 
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appointment of an executor thereof; and in response thereto 
$4 in revenue stamps were added to the duplicate assignment, 
and the papers requested were sent to appellant. Those cir- 
cumstances, if unaffected by others, would operate to waive 
the forfeiture in question. They do not stand alone. In the 
letter referred to, the executor was distinctly informed that 
the forfeiture, caused by default in the April 10, 1899, payment, 
would be insisted upon, because the conditions upon which the 
policy was restored had failed. A probable or possible lia- 
bility of the company, however, for $729 under the policy, was 
suggested, which it offered to pay, and to return the premium 
paid after default, such offer not to prejudice the rights of the 
company if not accepted. By section 7 of the policy, after 
forfeiture thereof it stood for the amount mentioned in appel- 
lant’s letter upon condition of the same being applied for 
within twelve months after such forfeiture and the policy be- 
ing surrendered to appellant. In view of that the evident 
meaning of appellant’s letter is that it did not intend to waive 
the forfeiture in question, but did intend to recognize its con- 
ditional liability stipulated for as regards lapsed policies, not 
waiving the requirement as to application and surrender with- 
in twelve months from the date of the default causing the 
lapse. The request for information as to the validity of the 
assignment to the executor, and for certified copies of papers, 
was inconsistent with a waiver of forfeiture, since the execu- 
tor was clearly informed it would be insisted upon. It was 
perfectly consistent with the existence of a valid claim upon 
the company for $729, which it offered to pay. Appellant did 
not, by the letter, mislead the executor into incurring expense 
or doing or omitting to do anything in the belief that the 
policy would be recognized as valid for any amount in excess 
of $729. In the attitude of appellant indicated by the letter 
and its subsequent course, we observe no shifting of positions 
as regards the forfeiture, to the prejudice of respondent or 
those for whom he stands; so the rule for which counsel con- 
tend does not apply. Such rule is effective where an insurance 
company, having once recognized the validity of a policy with 
knowledge of a defense thereto, denies its liability, the owner 
of the policy having in the meantime been misled, by the posi- 
tion first taken, into subjecting himself to some substantial 
loss. The cases in this court on the subject are very numer- 
ous. The following are but a few of them: Widder vs. Indem- 
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nity Co., 94 Wis., 5388; Cannon vs. Insurance Co., 53 Wis., 593: 
Webster vs. Insurance Co., 36 Wis., 67; Jerdee vs. Insurance 
Co., 75 Wis., 345; Northwestern Mut. Life Ins. Co. vs. Ger- 
mania Fire Ins. Co., 40 Wis., 446; Gans vs. Insurance C©o., 43 
Wis., 108. The foundation principle of the rule is as well 
stated in Cannon vs. Insurance Co. as anywhere in our 
decisions: ‘An insurance company cannot be permitted 
to call upon a policyholder to do some act, indicating that 
the validity of the policy is conceded, and, after he has, in 
reliance thereon, gone to some expense and trouble, change 
its position and claim that the policy is not in force. 
Courts condemn such attempts to avoid liability, really by the 
doctrine of estoppel in pais, though more is said in the deci- 
sions on the subject about the doctrine of waiver than that of 
estoppel.” In harmony therewith, courts have held that 
though a policyholder incurs some expense or is put to some 
inconvenience by responding to a call of the insurance com- 
pany, with knowledge of facts rendering the policy void, its 
defense is not waived if the policyholder is in no way misled 
thereby,—if he is distinctly informed that the company will 
insist upon the forfeiture. There is no room in such a situa- 
tion for the operation of the doctrine of estoppel in pais. 
There is no change of position to the prejudice of the policy- 
holder, so there is no waiver of a known defense: Freedman 
vs. Association, 168 Pa., 249; Boyd vs. Insurance Co., 90 Tenn., 
212; 4 Joyce, Ins. § 3370. Under our decisions an insurance 
company cannot save a known defense to a policy and put the 
owner of the policy to any substantial expense or inconveni- 
cnce in respect to his claim in responding to its calls for proofs 
or requests, or doing some other thing in reasonable expecta- 
tion of the validity of the policy being recognized, unless the 
attitude of the company in the matter be such as to clearly in- 
form the policyholder that it does not consider the policy- 
claim valid, and the grounds thereof, and that the invalidity 
will be insisted upon, that the act of the policyholder must be 
deemed wholly voluntary. In Cannon ys. Insurance Co., 
supra, the attorney of the policyholder, in response to an in- 
quiry of the company as to its position in regard thereto, was 
told that, if the assured supposed himself to be possessed of a 
valid claim against the company on the policy, he shouid pre- 
sent his proofs as required by the insurance contract, and that 
upon receipt thereof the matter would receive prompt atten- 
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tion by the company and its attitude in respect thereto made 
known to the attorney. Proofs were furnished accordingly, 
and it was held that the company’s reply effectually waived 
any defense to the policy of which it had knowledge at the 
time of such reply. In the letter relied upon here as the 
foundation for a waiver of the forfeiture, the policyholder was 
fully informed that the invalidity of ‘the policy would be in- 
sisted upon, and the grounds thereof were stated. The posi- 
tion then taken, both as regards the defense of forfeiture and 
the rights of the executor upon the policy as a lapsed contract, 
was, as before indicated, consistent with the request for pa- 
pers and information as to the validity of the assignment to 
the executor, and consistent with the subsequent attitude of 
the appellant in defending against respondent’s claim. 
Respondent’s counsel further contend that appellant’s con- 
duct, as regards the premium paid after default, shows to a 
reasonable certainty an intention to waive the result of the 
default, or at least that the evidence pointing that way raised 
a question of fact for the jury, and that the verdict in that re- 
gard should be deemed conclusive. We do not consider that 
there is any finding by the jury to which the rule invoked by 
counsel can be applied. The verdict was taken by consent of 
both parties as a mere conclusion of law on facts assumed. for 
the time being, to exist for the purpose thereof. It was di- 
rected by the court with the understanding that the final re- 
sult should wait upon the decision of the court upon all the 
issues of law and fact. The situation would not be different 
if a jury trial had been entirely waived and the case submitted 
to the court for decision. The verdict of the jury does not cut 
any figure in the case. We have already shown that what oc- 
curred before Landreth’s death does not indicate that appel- 
lant intended to waive the forfeiture if the representations 
which accompanied the payment of the premium were false. 
There is left to be considered the question of whether the 
attitude of appellant as regards the premium after it obtained 
knowledge of the falsity of the certificate of good health shows 
an intention to waive the forfeiture regardless thereof. — It 
pertains to waiver, strictly so called. There is little or no ele- 
ment of estoppel involved therein. In the absence of such 
element affecting appellant’s rights, it cannot properly be held 
to have waived them in the absence of proof showing that it 
had knowledge, at the time the waiver is claimed to have oc- 
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curred, of all the material facts that would probably have then 
influenced its conduct. A waiver, strictly so called, is “ the 
result of an intentional relinquishment of a known right:” 
Rice vs. Deposit Co., 48 C. C. A., 270; 2 Bacon, Ben. Soe., § 423; 
Lewis vs. Insurance Co., 44 Conn., 72, 91. Such intention may 
be shown by conduct as well as by express agreement. Con- 
duct indicating a waiver may be so inconsistent with a purpose 
to stand upon one’s rights as to leave no room for a reasonable 
inference to the contrary. Then the intent to waive appears 
as a matter of law. It so appears in case of an unconditional 
acceptance of a premium on a policy of insurance after it has 
lapsed for nonpayment of the premium at the proper time or 
for any other cause to the knowledge of the company. It is 
otherwise where payment is accepted conditionally. In the 
former case the attitude of the insurer is inconsistent with 
any other theory than that it consents to a continuance of the 
policy. In the latter case its attitude may be inconsistent 
with any other theory than that it does not consent to such 
continuation except upon some condition agreed upon. If an 
insurance company receives a premium conditionally, after « 
forfeiture of the policy, and retains the same after obtaining 
knowledge of the nonexistence of facts satisfying the condi- 
tion, that may constitute such an unqualified recognition of 
the policy as to evidence a waiver of the forfeiture ‘as a matter 
of law, or it may not evidence such an intention at all, or there 
may be conflicting inferences in regard to the matter, present- 
ing. an issue of fact to be determined by court or jury, accord- 
ing as parties see fit to submit the controversy for decision. 
It has been ‘held that a reasonably prompt offer to return a 
premium conditionally received, upon obtaining knowledge of 
the nonexistence of a fact essential to the condition, will, as a 
matter of law, prevent the receipt thereof from resulting in a 
waiver of a previous forfeiture; and that an unexplained re- 
tention of a premium paid after forfeiture, for a long time, 
with knowledge of all the facts, may, as a matter of law, result 
in a waiver of the forfeiture: Miles vs. Association, 108 Wis., 
421; MeQuillan vs. Same (Wis.). Such authorities should not 
be taken to indicate that a premium received on a policy after 
it has lapsed must under all circumstances be returned before 
the assurer can interpose its defense. The evidentiary effect 
of the retention of a premium, as regards indicating an intent 
to waive a forfeiture of the policy upon which it was paid, de- 
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pends upon circumstances. As before stated, they may indi- 
cate such intent as a matter of law, or the contrary as a matter 
of law, or they may be such as to warrant a determination in 
regard to the matter either way. The circumstances of this 
case seem to come far short of showing any such intention. 
Knowledge of the falsity of the health certificate was not 
brought incontestably home to appellant until the proof of the 
claim on the policy was furnished. Within the time allowed 
for payment of the claim by the terms of the policy, and in the 
first communication in regard to the matter, from appellant 
to respondent, he was informed that it would insist that the 
policy was not in fact restored after the lapse on April 10, 1899, 
because of the false representations contained in the applica- 
tion for a renewal thereof. A few days thereafter appellant 
tendered the amount of the premium to the person through 
whom the money was received. True, the tender was not 
made to the proper person, but it has evidentiary significance 
as bearing on the question of whether the retention of the 
money was with the intention of waiving the forfeiture. 
When sued upon the policy, appellant acknowledged liability 
to return the premium. True, the allegation as to the pre- 
mium having been paid into court for the benefit of respond- 
ent was false, still the unqualified acknowledgment of liability 
to return it remains. Taking all the circumstances together, 
we fail to see anything indicating a purpose on appellant’s 
part to keep the premium as its own. Without such an inten- 
tion, the mere retention of the money does not indicate inten- 
tion to waive the forfeiture, since there is no element of estop- 
pel involved. It has often been held that the mere retention 
of a premium paid to an insurance company upon a policy after 
forfeiture thereof, where the circumstances do not indicate an 
intent to appropriate the money to its own use as its own 
property, but do indicate a willingness to account therefor as 
the property of the policyholder, even though the money be re- 
tained down to the final termination of the litigation in respect 
to the validity of the policy, does not prevent the company 
from prevailing upon the plea of forfeiture: Rockwell vs. In- 
surance Co., 21 Wis., 548; Harris vs. Society, 6 Thomp. & C., 
108; Id., 64 N. Y., 196; Lewis vs. Insurance Co., 44 Conn., 72. 
The retention of the money under such circumstances does not 
establish intention to waive a forfeiture, nor does the doctrine 
of restitution and rescission, as a condition precedent to the 
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right to insist upon the forfeiture as a defense to an action 
upon the policy, apply. In this case rescission, strictly so 
called, was not necessary to appellant’s defense, first, because 
the policy, by the very terms of the conditional revival thereof, 
was never in fact restored by the payment of the premium; 
second, because the equitable element of restoration and re- 
scission was sufficiently complied with by appellant’s willing- 
ness to account for the premium in the action, since it had 
constantly disclaimed ownership thereof, and respondent’s at- 
titude was all the time such as to indicate that a tender would 
be useless. In Lewis vs. Insurance Co., supra, the following 
language was used: “If, with full knowledge of the fact (the 
cause of forfeiture), they accepted this premium, they would 
be bound by it. But if, as is probable, they first knew of it 
after a claim was made upon them for the sum insured, then 
the retention of the money while investigating the case, and 
pending litigation, could not be regarded ‘as any evidence of a 
waiver or as constituting an estoppel. In Rockwell vs. Insur- 
ance Co., supra, there was a conditional revival of the policy 
as in this case. The money paid to the company was retained 
by it with knowledge of the facts for a period of about ten 
months. The point was made that such circumstance waived 
the forfeiture, but the court does not appear to have consid- 
ered the mere retention of the money as indicating a waiver. 
In Harris vs. Society, supra, the court held, in effect, that in 
the absence of circumstances indicating an intention on the 
part of the insurance company to claim the money paid upon 
the policy after it was forfeited, as its own, after it obtained 
knowledge of the facts rendering the policy invalid, it was not 
precluded from prevailing on the plea of forfeiture; and that 
the plaintiff had no reason to complain because of the mere 
retention of the money, so long as the company showed will- 
ingness to account therefor in the action. 

Our conclusions on that branch of the case last discussed 
are: (1) That, the condition upon which the premium was re- 
ceived having failed, the policy was not revived pursuant to 
the application therefor; (2) that the mere retention of the 
money paid to satisfy the past-due premium, in view of the un- 
disputed evidence showing that appellant never intended to 
appropriate the same to its own use, does not indicate an in- 
tention to waive the forfeiture; (83) that, the policy having 
been revived conditionally, the failure of the condition ipso 
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facto restored the former situation, the same as if it had never 
been disturbed, no act on the part of appellant as regards a 
return of the premium being necessary; (4) that the situation 
existing before the payment of the premium having been re- 
stored by failure of the condition upon which the revival of the 
policy depended, the doctrine of rescission and restoration 
does not apply to the case; (5) that the mere retention of the 
premium after obtaining knowledge of the facts, down to a 
time subsequent to the commencement of the action, coupled 
with a manifest purpose from first to last to account therefor 
to the owner of the policy whenever he would receive the same, 
especially in view of the attitude of the latter indicating that 
he would not accept a return of the premium in advance of an 
adjudication of ‘his rights. does not tend to show, much less 
show, an intention to waive the forfeiture. 

The offer to return the premium, contained in the answer, 
we look upon as an unqualified admission of liability to plain- 
tiff for the amount thereof. In view of the fact that the 
money was not actually paid into court, the case stands sub- 
stantially the same in that regard as Harris vs. Society, supra, 
where there was ‘an offer of judgment in the answer for the 
amount of the premium, and it was held, inferentially, that a 
judgment accordingly might have been rendered and that such 
a judgment would have left plaintiff no reason to complain. 
We think that, there being an admission of liability, with no 
offer of judgment or payment of money into court in lieu there- 
of, respondent should have had judgment for the amount of- 
fered, with costs. The judgment should, therefore, be re- 
versed and remanded with directions to render judgment in 
respondent’s favor for $39.35 and interest thereon at the rate 
of 6 per cent per annum from the date of the trial, and for 
costs. So ordered. 
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The insured is entitled to rely on a statement of the local agent that a 
vacancy permit had been attached to the policy as it required, when 
such statement is made after the policy was taken by such agent to 
the State agent, who had authority to attach the permit. 


The policy had, without consent of insured, been returned to the home 
office, where it was canceled without his knowledge. After the loss 
a party representing himself as adjuster, came to insured with the 
policy and denied liability. 


Held, That proofs of loss were waived. 
Error to Circuit Court, St. Clair County. 


Burt D. Capy (George G. Moore of counsel), for Plaintiff in Error. 
Hovey & Stockwet., fur Defendant in Erior. 


Lona, J. 

This is a suit on a fire insurance policy. The policy was 
for $500, dated August 22, 1898, for three years, covering the 
household goods in plaintiff’s cottage at Edison Beach, situate 
between one and two miles from his photograph gallery in 
Port Huron. The policy was the usual Michigan standard 
form. The plea was the general issue, with notice: First, the 
vacancy of more than ten days prior to the fire; second, failure 
to furnish proofs of loss. The case was tried before a jury, 
who returned verdict in favor of plaintiff. Defendant brings 
error. 

The policy provides that it shall be void if the building 
therein described be or become vacant or unoccupied, and so 
remain ten days, provided a loss occur while such breach con- 
tinues. It also further provides that no officer, agent, or rep- 
resentative shall have power to waive any of the provisions of 
the policy, except such as are made the subject of agreement 
by the policy, and that, as to such provisions, no officer or 
agent shall have such power unless the waiver be written on or 
attached to the policy; nor shall any privilege or permission 
affecting the insurance be claimed by the insured unless ‘80 
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written or attached. It appears that on August 22, 1898, 
Manes, the local agent, issued the policy to the plaintiff on the 
furniture, and delivered it to the plaintiff, received the pre- 
mium therefor, and remitted it to the company. About No- 
vember 14, 1898, the plaintiff also held a policy in the Western 
Insurance Company covering the house or cottage. He ap- 
plied to Manes to have the matter so arranged that he might 
be away from the house a part of the time for about two 
months. With the plaintiff’s consent, the policy in the West- 
ern Insurance Company was canceled, and a new policy issued 
in the Washington Insurance Company, containing a five- 
months’ vacancy clause. Manes was the agent of this com- 
pany, as well as the Illinois Insurance Company. He told the 
plaintiff he did not think it necessary to have the vacancy per- 
mits; that the policies would be good without them. But the 
plaintiff desired to have no doubt about the matter, and in- 
sisted upon having the permits arranged for, and handed the 
Illinois policy to Manes for that purpose. Manes, at his own 
suggestion, went to Detroit to arrange for the consent of the 
Illinois Company granting five months’ vacancy permit, and 
the plaintiff paid him $3 therefor. Manes did go to Detroit, 
and on his return told the plaintiff that the permit had been 
attached to the Illinois policy. The policy was not given back 
to the plaintiff, but was sent either by Manes, or Bamlet & Mil- 
ler, the Detroit agents of the defendant company, to the com- 
pany at its head office, who canceled it without plaintiff's 
knowledge. Thereafter the plaintiff moved a portion of his 
furniture to his photograph gallery in Port Huron, going back 
to the cottage from time to time, sleeping there a portion of 
the time, and taking some of his meals there. He had boarded 
up the windows of the cottage all around, only going there oc- 
casionally. The fire occurred January 5, 1899. It appeared 
that after the fire a man by the name of Miller, of the firm of 
Bamlet & Miller, came to Port Huron to adjust the loss. He 
directed the plaintiff to make out proofs of loss, and agreed to 
mail plaintiff a list of household goods, which the plaintiff was 
to fill out. The plaintiff made out the list, and testified that 
he showed the same to Miller, who said it was all right. On 
February 7th the plaintiff wrote the company, stating that, 
after waiting thirty days, he learned that, through some fault 
of the Detroit agency. his policy had been canceled; that he 
got no satisfaction from the local office,—and asked that the 
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company write him about his loss. On the same day plaintiff’s 
attorney also wrote the company of the loss sustained by the 
plaintiff, and asked when plaintiff could expect payment of his 
insurance. After these letters were written,-a man by the 
name of Corry came to Port Huron, having in his possession 
the policy issued to the plaintiff, and it is claimed by the plain- 
tiff that Corry then stated to him that the defendant company 
denied all liability; and thereafter no proofs were forwarded 
to the company. The plaintiff testified that, when Corry ap- 
peared with the policy atPort Huron, he was introduced to him 
by Manes as the adjusting agent of the company. 

The court charged the jury as to the defendant’s contention 
as follows: ‘“ Now, the defendant in this case, as I have told 
you, admits the issuing of the policy. It admits ‘that it was 
legally executed, and that it was not canceled by the delivery 
to Manes, and the word ‘ Canceled’ written upon it; and the 
company makes no claim whatever under the word ‘Canceled.’ 
So you may consider the policy as valid, unless defeated by a 
failure to comply with the conditions as to occupancy and 
proofs of loss. Defendant claims that under this policy plain- 
tiff has lost all right, because from some time in November or 
December, 1898, up to the time of the fire, in January, 1899, the 
house in which the furniture was stored was vacant or unoccu- 
pied, against the form and condition of this policy. The de- 
fendant also claims that in the fall of 1898 Mr. Morgan perma- 
nently removed from this residence, and took up his residence 
downtown in the gallery, intending to remain away until warm 
weather, or at least until after February, 1899. Defendant 
also claims a failure by the plaintiff to make any proofs of loss 
as required by the policy, and the defendant also denies the 
plaintiff’s claim that such proofs have ever been in any way 
waived by the defendant company. Now, gentlemen, as to 
whether this house was vacant or unoccupied,—I am using the 
words of the policy now,—I have concluded to leave the ques- 
tion to you. I will tell you what the law means by ‘ vacant or 
unoccupied,’ in reference to a dwelling house: For a dwelling 
house to be in a state of occupation, there must be in it the 
presence of human. beings as at their customary place of 
abode; not absolutely and uninterruptedly continuous, but 
that must be the place of usual return and habitual stoppage. 
It is not sufficient, therefore, that tools or other chattels may 


be left in the building, or that it is occasionally visited or in- 
VOL. XXXI.—41. 
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spected by some one, or is used and controlled, though not 
inhabited, by a tenant, or is used temporarily as a place of 
abode, or that unsuccessful efforts have been made to procure 
an occupant; and occupancy by one who has conspired to burn 
the building will not be considered occupancy. Referring 
back to the definition, a dwelling house, to be in a state of oc- 
cupancy, must have in it the presence of human beings as at 
their customary place of abode, not absolutely and uninter- 
ruptedly continuous; but that must be the place of usual re- 
turn and habitual stoppage. * * * Then temporary absence, 
either on pleasure or from accident or for ‘business purposes, 
does not constitute a dwelling vacant or unoccupied, within 
the terms of this policy; and I charge you that if Mr. Morgan 
left the place only temporarily, and if it was his permanent 
home, and if he intended to return to it; if, as you ordinarily 
view houses and homes, it was his residence and his home, and 
that this was only a temporary absence,—why, then, that ab- 
sence would not defeat his policy. But if he left it, as claimed 
by the defendant here, with the intention of remaining per- 
manently downtown all winter, and not to return until spring, 
or until February, with the definite purpose in his mind to live 
down here during this time, then his absence would not be 
called, in the law, a temporary absence, and his policy would 
be avoided, unless the company assented to the absence or 
vacancy, or want of occupancy, as is contended, to which I will 
refer later. Now, I charge you, gentlemen, that from what 
was said and done here by Mr. Manes in introducing Mr. Mil- 
ler to Mr. Morgan as defendant’s State agent, in connection 
with the fact that Miller inspected this property, and directed 
Morgan as to how to make out his loss, and in connection with 
the fact that the schedule which was made out in pursuance to 
that direction comes from the company, and is produced here 
by the company, and in view of the fact that Mr. Corry, when he 
came ‘here, brought the plaintiff’s policy with him, I charge you 
that those men had authority to represent the defendant com- 
pany, and that whatever they did was binding upon the defend- 
ant company; and if you find that Mr. Corry said to the plain- 
tiff that this company repudiated all liability, because the 
policy was canceled, that would excuse the plaintiff from 
making any other proof of loss. If you find that Mr. Corry did 
not say that, why, then, the plaintiff, not having made his 
regular proof of loss under the policy, is not entitled to re- 
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cover. So that you will ascertain whether the company, 
through its representative, Mr. Corry, repudiated all liability 
under this policy, and claimed that it was canceled; and, if you 
find that that was done, then I charge you that the papers— 
the list of goods furnished here by Mr. Morgan—would not be 
a compliance with the conditions of his policy, and would not 
be a proof of loss, and he would not be entitled to recover. I 
shall have to repeat a little, in giving some requests which I 
am called on to give here. If you find from the evidence that 
the policy of insurance sued upon in this case was delivered 
by the plaintiff to E. F. Manes, the agent of the defendant, for 
the purpose of securing a vacancy permit, and if at the time of 
the fire the policy was in the hands of the insurance company 
upon the plaintiff’s understanding that it was there for the 
purpose aforesaid, and the agent had neglected to return it to 
him, and if you find that the agent, by mistake, had written 
the word ‘ Canceled ’ upon the policy, and left it with the State 
agent of the company, I charge you (it is conceded here that 
the word ‘ Canceled ’ shall have no effect) those acts, if you find 
that Manes agreed to indorse a vacancy permit upon it, and 
told Mr. Morgan that it was already indorsed, would constitute 
a waiver of that condition of the policy requiring that vacancy 
permit, and, so far as that condition is concerned, plaintiff 
would be entitled to recover. I charge you, also, that if you 
find that, at the time of the fire, plaintiff was only temporarily 
absent from his dwelling house, and left his household furni- 
ture, etc., in the house with the intention of returning,—that 
the premises would not be unoccupied and vacant, within the 
meaning of this policy —and, if otherwise liable, this company 
would be responsible for the loss. At the same time, in giv- 
ing you this request, I remind you again of the definition which 
I gave you of what constitutes occupancy of a dwelling house. 
It is claimed by the defendant that it is not liable, because the 
plaintiff failed to furnish proofs of loss, verified, within sixty 
days after the fire. Now, I charge you that this is a clause in 
the policy that an insurance company has a right to waive 
strict compliance with; and when it does waive such proofs of 
loss, either expressly, or by a course of conduct calculated to 
throw the insured off his guard, as by a distinct refusal to pay 
the loss, based on some other defense, so that the proofs are 
not furnished within the time fixed by the policy, it cannot 
afterward take advantage of the delay, and set it up as a de- 
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fense to an action on the policy. I therefore charge you that 
if the defendant, through its agents who had in charge the ad- 
justment of the plaintiff's loss, denied liability and refused 
payment upon the sole ground that the policy was canceled at 
the time of the fire, and for that reason there is no liability 
existing on the part of the insurance company, then I charge 
you that this would be a waiver of the right of the insurance 
company to require the proofs of loss mentioned in the policy 
of insurance, and, if the defendaut is otherwise liable, plaintiff 
would be entitled to recover.” 

We think this charge presented to the jury all the questions 
which, under the testimony in the case, were proper to be sub- 
mitted, and that the learned circuit judge correctly stated the 
law, under the circumstances shown. We think that, when 
Corry appeared at Port Huron in possession of the policy 
which he had apparently received from the home office, the 
plaintiff might well have regarded him as the agent of the com- 
pany authorized to make statements that the company denied 
liability, and that he was, therefore, justified from that mo- 
ment in withholding any proofs of loss, and that this state- 
ment, under our decisions, amounts. to a waiver of proofs of 
loss. We think, also, that the plaintiff, under the statement of 
Manes, the agent of the company who issued the policy, col- 
lected the premiums, and received the $38 for the vacancy 
permit, had a right to rely upon such statements that the va- 
cancy permit had been issued and attached to the policy. 
From a careful examination of the record, we are satisfied that 
the case was fairly submitted to the jury. 

The judgment must be affirmed. The other justices con- 
curred. 
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SUPREME COURT OF NEBRASKA. 


ST. PAUL FIRE & MARINE INS. CO. 

vs. 
KELLEY ET AL.* 

The written application delivered to the local agent, together with the 
premium, provided that no liability should attach until approved at 
the home office. The agent had no authority to make contracts of 
insurance. 

Held, That the company was not liable for loss where the application 


had not been approved, although it had for a long time been held by 
the company without signifying either its approval or rejection. 


Error to District Court, Furnas County. 


Lampertson & Hat, for Plaintiff in Error. 

W. S. Mortan, for Defendants in Error. 

Day, C. 

This action was commenced by William H. and Charles A. 
Kelley before a justice of the peace against the St. Paul Fire 
& Marine Insurance Company, to recover for a loss by hail to 
growing grain owned by the plaintiffs. An appeal was taken 
to the District Court of Furnas County, where, upon trial, the 
plaintiffs recovered a judgment for $96.10, to review which the 
defendant has brought the case on error to this court. 

The facts necessary to an understanding of the questions 
presented by the record are substantially as follows: On 
June 22, 1897, the plaintiffs made application to the defendant, 
through its soliciting agent, one Sherwood, for insurance in 
the sum of $300 upon growing crops of wheat and rye owned by 
plaintiffs, against loss or damage by hail. At the time of 
iInaking the application, the plaintitfs paid to Sherwood the 
sum of $15 as premium, it being the amount he demanded. 
The application was upon one of the company’s regular blanks, 
and so much thereof as is material to the present inquiry is as 
follows :— 

I, C. A. Kelley, and W. H. Kelley, of Cambridge Postoffice, 
in the county of Frontier, in the State of Nebraska, hereby 
iInake application to the St. Paul Fire & Marine Insurance 
Company for insurance upon growing grain against damage 
by hail only, for the season of 1897, to the amount of $300, 


* Decision rendered, April 2, 1902. 
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from the day this application is accepted and approved at 

the home office of the company at St. Paul at 12 o’clock noon, 

until September 15, 1897, at noon. 

And also a recital as follows:— 

That I know this application does not bind the company 
until received and approved at its general office in St. Paul, 
Minn. 

This application, together with a money order for $11.90, 
being the premium of $15, less the agent’s commission and 
costs of the money order, was forwarded to the defendant by 
Sherwood on June 23, 1897, and was received by the company 
on the 25th or 26th of June. In the due course of business, on 
June 28th, the application was examined by the officers of the 
defendant company, and on that day it wrote a letter to the 
agent, Sherwood, and inclosed the application, with the state- 
ment that the regular premium for such risks in Frontier 
County was 6 per cent, instead of 5, and requested the agent to 
collect $3 additional, the balance of the premium, and to make 
amendments in the application. This letter was received by 
Sherwood on June 30th, and on the same day he remitted to 
the company the balance of the premium. Whether the plain- 
tiff paid this balance to the agent does not appear. In the 
letter transmitting the balance the agent says, * I was in error 
as to the rate, thinking it was $5.00.” The loss occurred on 
the afternoon of June 28, 1897. On July 3d the application 
was approved by the company, and a policy issued in favor of 
the plaintiffs, dated July 8, 1897, and expiring September 15, 
1897. It appears that defendant was notified of the loss be- 
fore it issued the policy, and, in sending the policy to the plain- 
tiffs, it notified them that it was not liable for any losses prior 
to the issuance of the policy, and that if plaintiffs did not de- 
sire the policy the premium would be refunded. 

The record is clear that Sherwood had no authority to make 
contracts of insurance for the company. His authority as 
agent was limited to the receiving of applications and the col- 
lection and receipting for premiums. Tt needs no argument to 
sustain the assertion that the application and the payment of 
the premium did not constitute a contract of insurance. It is 
perfectly clear that the application was understood and in- 
tended merely as an application for insurance, to be perfected, 
and to become operative, by an acceptance and approval by 
the company. Until that was done, there was no contract be- 
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tween the parties. The minds of the parties never met until 
the application had been received the second time and the full 
premium had been paid, and the application approved by the 
company, and this was on July 1, 1897, three days after the 
loss occurred. At the time of the loss there was, therefore, 
no contract between the parties, and hence nothing upon 
which a liability could be based. In Pickett vs. German Ins. 
Co. (Kan., 18 Pac., 903) it is said: ‘ Where a written applica- 
tion for insurance is made out on one of the regular blanks of 
an insurance company, which provides that no liability shall 
attach until the application has been approved by the home 
office, and the application, together with the premium, is deliv- 
ered to the insurance agent, and before the application has 
been approved by the home office the property insured is de- 
stroyed by tire, held, that the insurance company is not liable 
for loss occurring before such approval.” The same is held in 
Walker vs. Insurance Co., 51 lowa, 679; Armstrong vs. Insur- 
ance Co., 61 Iowa, 212; Atkinson vs. Insurance Co., 71 Iowa, 
340. The plaintiffs’ theory of the case seems to rest upon the 
contention that the defendant owed some duty to them to 
either accept or reject the application immediately upon its re- 
ceipt at the home office on June 25th or 26th, and, as the com- 
pany did not signify its rejection of the risk, the conclusive 
presumption would obtain that it was approved and accepted 
upon that date. We cannot consent to this proposition. The 
mere fact that an application for insurance had been made, and 
a long time elapsed and no acceptance or rejection of the risk 
had been signified by the company, does not warrant the pre- 
sumption of its acceptance. There must be an actual accept- 
ance or there is no contract. These views find support in Has- 
kin vs. Insurance Co., 78 Va., 700; Insurance Co. vs. Johnson, 
23 Pa., 72. 

We think the learned district judge erred in entering judg- 
ment in favor of the plaintiffs, and recommend that the judg- 
ment be reversed. 

Hastings and Kirkpatrick, CC., concur. 


Per Curiam. 
The conclusions reached by the commissioners are approved, 
and, it appearing that the adoption of the recommendations 
made will result in a right determination of the cause, it is 
ordered that the judgment of the District Court be reversed. 





Supreme Court of Indiana. 


SUPREME COURT OF INDIANA. 


THOMAS 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


An industrial policy on the life of the husband was, by its terms, pay- 
able to his executor unless settlement was made under article 2 
which provided that it might be paid to any person that appeared to 
the company entitled thereto by reason of expense incurred on be- 
half of the insured, and a receipt from such person should be con- 
clusive evidence of its payment to the proper party. Afterward it 
was claimed that a parol agreement was entered into by the insured, 
his wife and the company, that the insurance should be paid to her 
on condition that she paid the premiums, and the policy was as- 
signed to her. 


Held, That the agreement simply designated a beneficiary, but did not 
modify the conditions of the policy, and a payment under article 2 
was conclusive as against any claim by the wife. 


Appeal from Circuit Court, Clay County. 


G. S. Prupen and Jas. A. McNutt, for Appellant. 
Grorce A. Kniaut, for Appellee. 


Dow na, J. 

The complaint states, in substance, that on May 7, 1894, the 
appellee, by its policy of insurance, a copy of which was made 
an exhibit, insured the life of George Thomas, the husband of 
the appellant, in the sum of $190, payable at the death of the 
assured to his executor or administrator, unless settlement 
should be made under the provisions of article second of said 
policy; that afterward, in 1899, the said policy was in danger 
of lapsing by reason of the failure of the assured to pay the 
premium then due; that thereupon a parol agreement was 
made between the said George Thomas, the appellant, and the 
said company, that if the appellant would pay the premiums 
then due the said George Thomas would assign said policy to 
the appellant, and that the company would, upon the death 
of the assured, pay the amount named in the policy to appel- 
lant; that afterward the said policy was assigned and deliv- 
ered to the appellant, and that she paid the premiums then 
due, and all premiums thereafter becoming due, until the 
death of the said George Thomas, which occurred September 


* Decision rendered, May 2, 1902. 
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29,1899; that the assured and the appellant performed all the 
conditions of the policy on their part to be performed, but that 
upon the death of George Thomas the company paid the 
amount named in the policy to Martha Thomas, the mother of 
the assured, claiming the right to do so under article second of 
said policy, and refused to pay the same to appellant. <A see- 
ond paragraph contained the material averments of the first, 
states the additional fact that at the time the policy was as- 
signed to appellant the assured designated her as the bene- 
ficiary, and that the company had notice of such assignment 
und designation. Article second of the policy was as follows: 
“The company may pay the sum of money insured hereby to 
any one related by blood, or connection by marriage, of the in- 
sured, or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred 
expense In any way on behalf of the insured for his or her 
burial, or for any other purpose; and the production by the 
company of a receipt signed by any or either of such persons, 
or other sufficient proof of such payment to any or either of 
them, shall be conclusive evidence that such sum has been paid 
to the person or persons entitled thereto, and that all claims 
under this policy have ‘been fully paid.” Demurrers to these 
paragraphs for want of facts were sustained, and judgment 
was rendered against the appellant. These rulings, which are 
assigned for error, present the only question on this appeal. 
The agreement among the parties, referred to in the com- 
plaint, must be understood as nothing more than the designa- 
tion of the appellant as the beneficiary under the policy. It 
did not in any other respect change the conditions of that in- 
strument. After such designation and assignment, the rights 
of the appellant, as such beneficiary, were just what they 
would have been had she been named in the original applica- 
tion and in the policy. The contract of the company, as well 
after the assignment of the policy as before, was to pay the 
amount due either to the appellant as beneficiary, or, in pur- 
suance of article second, to any one related ‘by blood or con- 
nected by marriage with the assured, or to any other person 
appearing to said company to be equitably entitled to the same 
by reason of having incurred expense in any way on behalf of 
the assured, or for his burial, or for any other purpose. The 
appellant, as a party to the contract, as fully assented to arti- 
cle second, and was as firmly bound by it, as by any other con- 
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dition of the policy: Quinlan vs. Insurance Co., 133 N. Y., 356; 
Insurance Co. vs. Swank, 102 Pa., 17; Cleaver vs. Insurance 
Co., T1 Mich., 414; Goddard vs. Insurance Co., 67 Tex., 71; 
Morrison vs. Insurance Co., 69 Tex., 353; Guinn vs. Insurance 
Co. (Tex. Civ. App.), 31.8. W., 566. That article operated as an 
appointment, both by the assured and the appellant, of per- 
sons, any of whom were authorized to receive payment of the 
sum named in the policy. It appears from the complaint that 
the company paid that sum to Martha Thomas, the mother of 
the assured, in strict accordance with that condition, and was 
thereby discharged, under its express terms, from further lia- 
bility. In Insurance Co. vs. Schaffer (50 N. J. Law., 72) it was 
said: ‘The purpose and object of this kind of insurance 
seemed to require the payment to be made in that way, and it 
should, in good policy, be upheld. Unlike the ordinary life in- 
surance, small sums are provided by these industrial policies 
to be paid at once on proof of death and surrender of policy. 
* * * The terms and manner of insurance contemplate 
speedy payment to the family of the assured, immediately 
after his death, to provide a burial fund, or to meet the ex- 
penses which, in such an emergency, must be incurred.” Be- 
fore actual payment by the company to some of the 
persons named in article second, an action might, perhaps, 
be maintained by the executor, administrator, or bene- 
ficiary, for the amount named in the policy; but when 
such payment has actually been made, by the express terms of 
the policy it operates as a complete discharge of the company 
from further liability: MeCarthy vs. Insurance Co., 162 Mass., 
254; Lewis vs. Insurance Co. (Mass.), 59 N. E., 489. Each 
paragraph of the complaint discloses that the company had 
discharged its obligation under the policy by payment of the 
amount due thereon to a person who was appointed and au- 
thorized to receive it. Therefore no right of action in the 
appellant existed, and the court did not err in sustaining the 
demurrers. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HASKELL 
vs. 


EQUITABLE LIFE ASSUR. SOC.* 


The statute of Massachusetts, requiring a cash surrender value applies 
only to domestic corporations. Where such surrender value is not 
provided in the policy, and it is claimed under the laws of New York, 
such laws must be pleaded in a Massachusetts court. 

The policy was a twenty-year endowment, payable to the mother, in case 
of death of insured within the twenty years, if she were living. 
Otherwise it was payable to his estate or to himself, if living to the 
end of the term. 

Held, That insured had a valuable interest which passed to his trustee in 
bankruptcy, but the beneficiary has a contingent right, of which she 
cannot be deprived by its surrender without her consent, therefore 
the trustee cannot claim a surrender value from the company in the 
absence of such consent. 


Report from Superior Court, Suffolk County. 


Freperic F. Haske, pro se. 


Gro. R. Nurrer, Jos. Warren, and Branpeis, Dunpar & Nourrer, for 
Defendant. 


Knowtton, J. 

The defendant’s demurrer to the declaration rests on two 
grounds: First, that it does not appear from the declaration 
that the policy ‘has a cash surrender value; and, secondly, that 
there is no averment that the beneficiary in the policy has 
ceased to have an interest in it, or has agreed to surrender it. 
The contract does not, in terms, give the policy a surrender 
value; and, if it has such a value, it is by reason of some stat- 
ute in reference to which it was made. The contract is to be 
performed in New York, but the declaration does not state, 
nor from any of the writings does it plainly appear, where it 
was made. If it was made in Massachusetts, and is to be gov- 
erned by the laws of this commonwealth, it has no cash sur- 
render value, because our statutes do not provide for a cash 
surrender value when the policy is issued by a foreign corpora- 
tion. The statutes touching this subject relate only to 
domestic corporations: St. 1887, ¢. 214, § 76; St. 1894, e. 522, 


* Decision rendered, May 20, 1902. 
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$ 76; St. 1900. c. 363, § 3; Rev. Laws, ¢. 118, $$ 76-82. If the 
policy was made in New York, and is governed by the laws of 
that State, there is no averment that there are any laws which 
give such a policy a cash surrender value. If there are such 
laws, they should be stated as facts. In the declaration there 
is an averment that the * said policy was an asset, it having at 
the time a cash surrender value of six hundred and ninety-two 
dollars and fifty cents.” But this is in the nature of a con- 
clusion of law which the facts set out in the declaration do not 
warrant, and if, in any sense, it can be called a statement of 
fact, it isa statement of a deduction of fact from primary facts 
which are not stated, and which on demurrer are necessary to 
be stated as a foundation for an action: Everett vs. Drew, 
129 Mass., 150; Hollis vs. Richardson, 13 Gray, 392. 

A policy of life insurance for the benefit of a third person 


, 


named therein cannot be surrendered without the consent of 
the beneficiary: Gould vs. Emerson, 99 Mass., 154; Pingrey 
vs. Insurance Co., 144 Mass., 374; Bank vs. Hume, 128 U. 8., 
195; Rev. Laws, ¢. 118, § 76. 

By the terms of the policy, if the assured died within twenty 
years from its date the company was to pay the amount of the 
policy to his mother, if living, or, if she were dead, to his es- 
tate. At the expiration of twenty vears, if he survived so 
long, they were to pay it to him. He had a valuable interest 
in the policy at the time of his bankruptcy, which passed to his 
trustees: In re Boardman (D. C.), 103 Fed., 788. See, also, In 
re Steele (D. C.), 98 Fed., 78; In re Slingluff (D. C.), 106 Fed., 
154. 

But the contingent right of the beneficiary in an endowment 
policy of this kind is also a valuable right, of which he cannot 
be deprived without his consent: Pingrey vs. Insurance Co., 
144 Mass., 374. See In re Diack (D. C.), 100 Fed., 770. Inas- 
much as the declaration does not show that the beneficiary has 
consented to a surrender of the policy, the defendant is not 
liable to the plaintiff in this action, even if the policy has a 
cash surrender value. Judgment for defendant. 
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SUPREME COURT OF MISSOURI. 


ANDRUS ET AL. 
vs. 


FIDELITY MUT. LIFE INS. ASS’N.* 


The practice of allowing a waiver to be proved in court where it has not 
been alleged in the pleadings, in the case of insurance companies, is 
not a discrimination against them in violation of the Fourteenth 
Amendment, but a legitimate classification. 

The policy provided that in case of lapse through nonpayment of pre- 
mium it might be reinstated within a specified time by payment and 
furnishing a health certificate. Five of fourteen payments were 
made after maturity, and in only one case was a certificate required. 
The company was accustomed to draw on the insured for the pre- 
mium, notifying her several days in advance of the premium being 
due that it had so drawn on him. The drafts were forwarded to a 
bank where the insured resided, where was a collecting agent for the 
company, and she was accustomed to deposit the money to meet 
them upon receiving the notice. The husband of insured had an un- 
derstanding with the bank where he had an account that the premi- 
ums should be paid out of his deposit. No notice of the last pre- 
mium was received, and it was not paid until about three weeks 
overdue, when the bank gave a receipt for the money “to be re- 
mitted’ to the company for payment of the premium, ‘“‘ the same 
having become past due and returned to the company.” Meanwhile 
the company had written to the insured urging its remittance with 
the inclosed health certificate signed. The insured had been taken 
sick shortly before payment to the bank, and died on the day follow- 
ing the receipt of the letter. The company retained the premium. 
The company was accustomed to give such receipts in such cases, but 
not to mark the policies as lapsed, and this one was not so marked. 
The company, upon notice of the death, wrote, instructing the claim- 
ant how proofs should be made, and about a month later returned 
the premium, claiming forfeiture. 

Held, That the facts were sufficient to sustain a waiver of forfeiture. 

Held, That the company could not object that an administrator was not a 
proper party, where it had advised that the estate which he repre- 
sented was one of the beneficiaries, and that he should join in the 
proofs of loss. 

Where the policy was payable to two beneficiaries and provided that in 
case of their previous death the benefits should go to the legal repre- 
sentatives of the insured, and one of the beneficiaries died, his inter- 
est went to such legal representatives. 


Appeal from Circuit Court, Jackson County. 


Statement of facts by Marsuatt, J. 
This is an action upon a policy of insurance for $2,000, issued 
by the defendant on November 22, 1892, upon the life of Laura 


* Decision rendered, March 19, 1902. 
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E. Andrus, payable to her mother and her son, with a proviso 
that if she survived the beneficiaries the policies should be 
payable to her legal representatives. The assured died on 
December 20, 1898, and her son survived her, but her mother 
had died previously. ‘The suit is by the executor of her estate 
and her minor son by his guardian and curator. The plain- 
tiffs obtained judgment in the Circuit Court, and the defend- 
ant appealed. This court has jurisdiction because the 
defendant invoked in the lower court the protection of the 
Fourteenth Amendment to the Constitution of the United 
States, and that court held that the defendant was not denied 
the protection of the Federal constitution by its proceedings 
and judgment in this case. The case made is this: On No- 
vember 22, 1892, the defendant issued its said policy. By its 
terms the insured was required to pay semi-annual premiums 
of $19 on May 22d and November 22d of each year, and it was 
stipulated that a failure to pay the same at such ‘times should 
cause a forfeiture of the policy, and that no agent had a right 
to extend the time of payment of the premiums, but that if 
they were paid after the required times the policy could only 
be reinstated with the approval of one of the medical directors 
and of the president of the company, and then only upon appli- 
cation of the assured, containing a statement that the assured 
is in good health, and of any medical treatment or advice and 
of any sickness or complaint the assured may have had since 
the issuing of the policy. and that the acceptance of any pre- 
mium on a defaulted policy from one who had not been rein- 
stated as aforesaid should not be a recognition of the policy, 
but it should remain null and void until the assured was rein- 
stated in the manner above set forth. The petition, after 
setting out the character of the parties and the issuance and 
terms of the policy, the death of the assured and her mother, 
avers “that immediately after the death of the said Laura E. 
Andrus, as aforesaid, the plaintiffs herein gave the defendant 
due notice and proof of the said death, and duly and faithfully 
performed all the other terms, stipulations, and requirements 
imposed upon them by the terms of said contract of insur- 
ance,” etc. The answer pleads ‘a forfeiture of the policy by 
reason of a failure to pay the premium that fell due on Novem- 
ber 22, 1898, and further pleads that the premium was paid on 
December 12, 1898, to its agent in Kansas City, who remitted 
it to defendant at its home office in Philadelphia, where it was 
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received on December 15, 1898, and that the president and 
treasurer immediately mailed a receipt therefor, containing a 
conditional revival, that is, that the policy was not to be un- 
derstood as revived by the receipt of the premium unless the 
assured was in good health and free from all diseases, ail- 
ments, or injuries, and that the acceptance of that receipt by 
the assured was a warranty that such was the case, and if it 
was not true the policy should be null and void; that a certifi- 
cate of health and application for a revival of the policy was 
mailed to the assured at the same time for her to execute, but 
which she never did; and that when the defendant learned, on 
January 24, 1899, from the proofs of loss, that the assured was 
not in good health and free from disease when the premium 
was paid on December 12, 1898, it immediately tendered the 
premium to the plaintiffs, which was refused. The answer 
then pleads that the policy had become forfeited and void, and 
the defendant is not liable. It also pleads that there is a de- 
fect of parties plaintiff, in that the administrator of the 
assured’s mother is not a party, and then concludes with a 
general denial of everything not expressly admitted. The 
reply is a general denial. The constitutional question arose, 
and was brought into the case, in this way: During the trial 
the plaintiffs offered in evidence the receipts for all the pre- 
miums paid upon the policy. The defendant objected thereto, 
on the ground that it was incompetent and immaterial. 
Thereupon the plaintiffs’ counsel stated that he desired by 
such evidence to show a waiver of the conditions of the policy 
as to the payment of premiums, and as to the forfeiture of the 
policy because of the failure to pay the premiums promptly 
when due. Counsel for defendant then said: “ Defendant 
objects to any proof of waiver, for the reason that the rule 
which allows waiver to be shown without being pleaded is con- 
fined to insurance contracts in Missouri, and for that reason 
the rule is a violation of the Fourteenth Amendment to the 
Constitution of the United States, and is an unjust discrimi- 
nation against them, and a denial of the equal protection of 
the law.” The court overruled the objection, and the defend- 
ant saved an exception. Thereupon the plaintiff introduced 
the receipts of premiums, which showed that the payments 
were made as follows: The first premium, due on November 
22, 1892, was paid on December 3, 1892; the second premium, 
due May 22, 1893, was paid on that day; the third premium, 
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due November 22, 1893, was paid on that day; the fourth pre- 
mium, due May 22, 1894, was paid on that day; the fifth pre- 
mium, due November 22, 1894, was paid November 20th, two 
days before it was due; the sixth premium, due May 22, 1895, 
was paid on May 21, 1895, one day before it was due; the sev- 
enth premium, due November 22, 1895, was paid on December 
11, 1895, nineteen days after it was due, and the assured was 
required to sign a health certificate and application for rein- 
statement of the policy; the eighth premium, due May 22, 
1896, was paid on May 25, 1896, three days after it was due; 
the ninth premium, due November 22, 1896, was paid on No- 
vember 20), 1896, two days before it was due; the tenth pre- 
mium, due May 22, 1897, was paid on May 17, 1897, five days 
before it was due; the eleventh premium, due November 22, 
1897, was paid on November 19, 1897, three days before it was 
due; the twelfth premium, due May 22, 1898, was paid on May 
24, 1898, two days after it was due; the thirteenth premium, 
due November 22, 1898, was paid on December 12, 1898, twenty 
days after it was due. The testimony further shows that the 
circumstances surrounding the payment of these premiums 
were as follows: The defendant drew a draft on the assured 
for each premium, and sent it toa bank in Kansas City, where 
the assured resided, for collection, and gave the assured no 
tice by mail a week or ten days before the maturity of the pre- 
mium that the draft had been drawn. No such notice was ever 
received by the assured, or by any one for ‘her, as to the last 
premium. Her husband had always paid the premiums. The 
National Bank of Commerce of Kansas City was then, and had 
been for some time prior thereto, the agent of the defendant 
for the collection of its premiums. Her husband had an ac- 
count in that bank, and had an arrangement with the bank 
that whenever any drafts came for the premiums the bank 
should pay them out of his deposit and charge them to his ac- 
count, and the bank had done this several times prior to the 
22d of November, 1898. When this premium fell due the hus- 
band was away from Kansas City. On his return, which was 
about the 11th of December, he learned that no notice of the 
draft for this premium had been received, and the premium had 
not been paid. So on the 12th of December he gave the money 
for this premium, and also for the premium on a policy on his 
own life, which was due about that time, to his friend, Mr. 
Witton, and asked him to go to the bank and pay the premi- 
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ums. This Mr. Witton did, and received from the bank the fol- 
lowing receipt :— 

Received of J. L. Andrus, $19.00, to be remitted to the 
Fidelity Mutual Life Association, for the payment of her 
premium, due Nov. 22, 1898, on policy No. E.36675, the same 
having become past due and returned to the company. 

This receipt was dated December 12, 1898. In the mean- 
time, however, the company, knowing that the premium due 
November 22, 1898, had not been paid, sent the following letter 
to the assured :—- 

December 8, 1898. In re Policy No. E.36675. Mrs. Laura 
F. Andrus, Kansas City, Mo. Dear Sir: A's you have evi- 
dently overlooked the payment of the semi-annual premium 
of $19.00, due November 22d, on your policy of the above 
number, I trust that you will remit this amount at your ear- 
liest convenience, or the quarterly rate of $9.78, with the 
inclosed health certificate duly signed, according to the 
terms of the contract. Never lapse an insurance policy in a 
good company, as it becomes more valuable with every pay- 
ment made. If you do not thoroughly understand your 
policy, the advantages and security afforded by it, let me 
know, and it will always be my pleasure to give you a full 
explanation. You cannot obtain a more favorable and se- 
cure contract of insurance than the one you have under this 
policy. Yours truly, L. G. Fouse, President. 


This letter was received by the husband of the assured on 
December 19, 1898. His wife never saw it, and never signed 
the health certificate referred to therein. She was taken sick 
on December 6th, ‘and for the first five or six days was not re- 
garded as seriously ill, but a pelvic abscess developed, she was 
operated on, and died from blood poisoning on the 20th of De- 
cember. The defendant was notified of the death, and fur- 
nished blank proofs of loss, and directed that, as the mother of 
the assured was dead, her share reverted to the estate of the 
assured, and hence the claim should be made by the adminis- 
trator or executor of the assured’s estate and the guardian of 
the minor child; all of which was done. The evidence further 
developed that there was ‘an unwrittten custom between the 
company and its collecting agents to allow three days of grace 
for the payment of premiums, which was afterward extended 
to seven days’ grace, and that the agents were allowed a dis- 
cretion to allow this time if, in their judgment, the assured 
was still in good health. The fact was also shown that, 


though the policy contained the provision for forfeiture for 
VOL. XXXI.—42. 
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failure to pay premiums promptly, and that though the com- 
pany issued what was called a conditional receipt when premi- 
ums were paid after they were due, which recited that the 
policy was not thereby reinstated, and could only be reinstated 
upon the assured signing the health certificate, and then only 
by the president and a medical director, still, the policies were 
not in fact marked “lapsed” under such circumstances, and the 
policy in this case never was so marked, or treated as forfeited 
by reason of failure to make prompt payment of premiums, or 
for any other reason. ‘The case was submitted to the jury 
upon an instruction properly defining what would constitute a 
waiver of the terms of the policy requiring prompt payment of 
premiums, and leaving the jury to find the facts. A verdict 
was rendered for the plaintiffs, and the defendant appealed. 


Cuas. B. Apams & Wasn Apams, for Appellant. 
Scarnzitt, Grirrita & Jones, for Respondents. 


Marsnatt, J. (after stating the facts). 

For over fifty years the practice has obtained in this State. 
in suits upon insurance policies, to admit proof of waiver with- 
out requiring the waiver relied on to be alleged in the plead- 
ings: Insurance Co. vs. Kyle, 11 Mo., 278; Russell vs. Insur- 
ance Co., 55 Mo., loc. cit., 593; McCullough vs. Insurance Co., 
118 Mo., loe. cit., 616; Nickell vs. Insurance Co., 144 Mo., loc 
cit., 432; James vs. Insurance Co., 148 Mo., loc. cit., 10. And 
this, too, notwithstanding a recital in the policy that no waiver 
or change or alteration of the terms of the contract shall be 
binding, unless it is in writing, signed by the president, and 
that no agent shall have the right to waive the terms of the 
policy, and notwithstanding that the policy recites that the 
payment of premiums after they become due shall be “ consid- 
ered as an act of grace or courtesy, and form no precedent in 
regard to future payments,” or that such payments shall not 
have the effect of reinstating the policy. Such proofs have 
always been admitted under an allegation of performance of 
the terms of the policy by the assured; that is, if such terms 
of the policy have been waived by the conduct and course of 
business of the company, they no longer constitute any part of 
the policy, and hence the allegation of performance covers all 
that the assured is required to make. As was pointed out in 
James vs. Insurance Co. (148 Mo., loc. cit., 11), a waiver is held 
to arise under such circumstances in many of the States of the 
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Union beside Missouri. Now for the first time it is contended 
that the practice allowing proof of waiver without an allega- 
tion of waiver in the pleadings violates the Fourteenth 
Amendment to the Constitution of the United States, because 
it denies to insurance companies the equal protection of the 
law, inasmuch as this practice does not obtain as to waiver of 
any other kind of a contract. It will at once be observed that 
it is not contended, and is not true, that the doctrine of waiver 
is applied to insurance companies and their contracts, and is 
not applied to individuals or other companies and their con- 
tracts. For the fact is that the doctrine and principle of 
waiver is applied to all persons and companies alike. The ob- 
jection goes only to a question of practice, and not to a ques- 
tion of right. The provision of the Constitution of the United 
States invoked was not intended to control or regulate mere 
matters of practice in the State courts, but was intended to 
secure the same—an equal—protection to every person or 
company in a class that is accorded to every other person or 
company in the same class. ‘ When legislation ” (and in like 
manner judicial administration) “ applies to particular bodies 
or associations, imposing upon them additional liabilities, it is 
not open to the objection that it denies to them the equal pro- 
tection of the laws, if all persons brought under its influence 
are treated alike under the same conditions:” Railroad Co. 
vs. Mackey, 127 U. S., 209; Railroad Co. vs. Herrick, 127 U. S., 
210; Walston vs. Nevin, 128 U. S., 578; Hayes vs. Missouri, 
120 U. S., 68; Railroad Co. vs. Humes, 115 U. S.,.512; Wurts 
vs. Hoagland, 114 U. S., 606; Dow vs. Beidelman, 125 U. S., 
680; Missouri vs. Lewis, 101 U. 8S., 22; Turnpike Road Co. vs. 
Sanford, 164 U. S., 578; Railroad Co. vs. New York, 165 U. S., 
628; Brags vs. North Dakota, 153 U.8., 391; Lowe vs. Kansas, 
163 U. S., 81; Duncan vs. Missouri, 152 U. S., 377; Cotting vs. 
Stock Yards Co. (C. C.), 79 Fed., 679. Thus laws relating to 
railroads ‘as a class, and making them liable in a different man- 
ner or for matters for which other companies or individuals 
are not liable, or prescribing different modes of procedure 
against them from those prescribed in cases against other 
companies; laws for the government of municipalities; for 
opening and improving streets; for irrigation and drainage; 
for liens in favor of mechanics, and not in favor of other per- 
sons; requiring railroads to be fenced; for killing stock by 
railroads; fellow-servant laws applied to railroads, and not to 
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other persons; creating a liability (criminal as well as civil) 
for bank officers of an insolvent bank or of a trust company or 
building association, to receive deposits or money, and making 
the failure prima facie evidence of their knowledge of such in- 
solvency, while such liability is not provided as to officers of 
any other kind of a company,—are all held not to be obnoxious 
to the Fourteenth Amendment to the Federal Constitution, 
“if all persons subject to it are treated alike under similar 
circumstances and conditions, in respect to both the privileges 
conferred and the liabilities imposed:” Railroad Co. vs. 
Mackey, 127 U.S., 212; Railroad Co. vs. Humes, 115 U. S8., 512, 
and cases cited. The practice challenged in this case obtains 
as to all insurance companies, and hence is not obnoxious to 
the Fourteenth Amendment to the Federal Constitution. 
Neither does this practice violate any rule laid down by this 
court in State vs. Loomis (115 Mo., 307), or any rule announced 
by the Supreme Court of the United States in Ex parte Vir- 
ginia, 100 U. S., 339; Railroad Co. vs, Ellis, 165 U. S., 159, or 
Railroad Co. vs. Chicago, 166 U. 8., 226; For the classification 
of insurance companies and their contracts is no more an arbi- 
trary classification than is the classification of railroads. On 
the contrary, by reason of the nature of the business insurance 
companies conduct by reason of the character of their con- 
tracts, which may last for the life of the assured, or may 
terminate any year or any quarter, by reason of the common 
experience of mankind with reference to the manner the con- 
tracts of such companies are secured, and the company’s man- 
ner of dealing with the assured while he lives, and with the 
beneficiaries after the death of the assured, such companies 
and such contracts naturally and properly belong to a class 
unto themselves, and must be governed by laws that would be 
wholly inappropriate to any other company or any other con- 
tracts. The wisdom and necessity of such a classification and 
of the practice here challenged is fully attested by the fact 
that it has obtained for over fifty years, that it has met the 
approval of the bench, the bar, and the people, and that no in- 
surance company has ever before called its propriety or consti- 
tutionality into question. Under this practice an insurance 
company is fully charged with notice that it must come into 
court prepared to meet proof of waiver, without waiver being 
charged in the petition or pleadings. And this defendant did 
come into court prepared for this proof in this case, just as 
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fully as if it had been charged in the pleadings. For it set out 
all the facts about the payment of the last premium, upon 
which it claimed the forfeiture had been declared, and took 
the depositions of all its officers as to its course of business 
with reference to forfeiting policies for failure to pay premi- 
ums promptly. Therefore the defendant not only knew the 
rule and practice that for so long a time had been applied to 
all insurance companies, but it prepared for trial according to 
that established practice. Without further elaboration, 
enough has been said to show that the contention of the de- 
fendant that the protection of the Fourteenth Amendment to 
the Constitution has been denied to it is untenable. 

2. It is next insisted that the evidence is not sufficient to 
show a waiver. There is unquestionably some substantial evi- 
dence of such a course of business as to amount to a waiver: 
and, this being so, and the court having submitted the ques- 
tion of fact to the jury, under proper instructions, this court 
will not interfere with the finding: James vs. Insurance Co., 
148 Mo., loc. cit., 16. The evidence shows that some of the pre- 
miums were paid before they were due, some at maturity, and 
some at different times after they were due. When the last 
premium, due November 22, 1898, fell due and was unpaid, the 
company, on December 8, 1898, wrote to the assured, reminding 
her that it had not been paid, and urging her to pay. Before 
this letter reached her, however, the company, on December 
12, 1898, received the payment. It did not refuse to take it. 
It did not mark the policy lapsed or forfeited. It never ob- 
jected to keeping the money, and never offered to return it 
until more than a month after she was dead. Then it was too 
late to take such a position. The conditional receipt in use by 
the company is a snare in itself. It acknowledged receipt of 
the money. It keeps the money. But it says the policy is not 
reinstated by the acceptance of the money, and shall continue 
to be null and void until the health certificate is filed, and un- 
til the president and medical director determined to reinstate 
the policy. The company must take one horn of the dilemma 
or the other. It cannot retain the benefits and deny the ex- 
istence of the contract. If it does not wish the receipt of the 
premium to have the effect in law of reinstating the policy or 
of preventing a forfeiture, it must refuse to receive the money 
until the health certificate is filed and until the president and 
medical director act. 
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3. It is next insisted that the petition does not allege per- 
formance, and hence there could be no waiver or proof thereof. 
No such objection was made in the lower court, and hence no 
such position can be taken in this court. But, aside from this, 
the petition does allege performance. The defendant con- 
strues the allegation in the petition in regard to performance 
to refer to what was done after the death, and not before. 
Such a construction is too narrow. The allegations of the 
petition in reference to performance are sufficient to make the 
petition good after verdict, and in addition the sufficiency of 
the petition was not called in question by a motion in arrest. 

4. Finally, it is argued that the administrator of the as- 
sured’s mother is a necessary party plaintiff. This position is 
untenable. The policy provided that it should revert to the 
estate of the assured in case of the death of the beneficiaries. 
One of the beneficiaries, the mother, died before the assured. 
After the death of the assured, the company construed that 
the interest of this beneficiary reverted to the estate of the 
assured, while the interest of the minor son remained in him, 
and accordingly the company required the claim to be made 
by the administrator or executor of the deceased and the 
guardian of the minor son, and the proofs of loss to be fur- 
nished by them. This was done. It is too late for the com- 
pany now to say this was not proper or sufficient; for, if it 
could be heard to interpose such a defense, it might then say 
no proper proofs of loss or claim had been made by the 
mother’s administrator, and t!us defeat a recovery as to one- 
half of the policy, if the interest of the beneficiaries was sev- 
eral and separate. On the contrary, if the beneficial interest 
is joint, then upon the death of one the whole interest passes 
to the survivor: Crecelius vs. Horst, 78 Mo., 566; Schneider 
vs. Insurance Co., 33 Mo. App., 64. However, the construction 
placed upon this policy by the defendant immediately after the 
loss is the proper construction. The beneficial interests were 
several. The policy provided that if the beneficiaries died be- 
fore the assured the benefits should go to the legal representatives 
of the assured. As the beneficial interests were several, the 
interests of the mother passed at her death to the legal repre- 
sentatives of the assured, while the beneficial interest of the son 
remained in him. 

The judgment of the Circuit Court is right, and is affirmed. 

All concur. 
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SUPREME COURT OF MICHIGAN. 


BURNS 
v8. 


MICHIGAN MFRS’ MUT. FIRE INS. CO.* 


The insured was too ill during the sixty days within which he was re- 
quired to furnish proofs of loss, to do so; the company was imme- 
diately notified of the loss, which was examined by three adjusters, 
one of whom reported the facts to the insured’s clerk, who swore to 
the proofs. The insured afterward ratified the action of the clerk 
and the adjuster as his agents. 

Held, That the policy requirement was sufficiently complied with under 
the circumstances. 


Case made from Circuit Court, Bay County. 


Cuester L. Couns, for Appeilant. 

Joun L. Stopparp, for Appellee. 

Moor, J. 

The plaintiff is a resident of ‘ie city of New York. The de- 
fendant is a Michigan insurance corporation, which issued a 
policy of insurance upon a planing and sawmill owned by 
plaintiff, situated in the State of Georgia. This property was 
partially destroyed by fire early in April, 1899. On the 20th 
day of the same month it was totally destroyed. The circuit 
judge directed a verdict in favor of plaintiff. The case is 
brought here by writ of error. 

Upon the trial it was conceded by counsel that the fire and 
loss occurred as alleged in the declaration, and the loss 
amounted to $955. The policy sued upon is a Michigan stand- 
ard policy, containing, among other provisions, the follow- 
ing :— 

If fire occur, the assured shall give immediate notice of 
any loss thereby, in writing, to this company, protect the 
property from further damage, forthwith separate the dam- 
aged and undamaged personal property, put it in the best 
possible order, make a complete inventory of the same, stat- 
ing the quantity and cost of each article, and the amount 
claimed thereon, and, within sixty days after the fire, unless 


such time is extended in writing by this company, shall ren- 
der a statement to this company, signed and | sworn to by 


 * Decision rendered, May 19, 1902. 
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said insured, stating the knowledge and belief of the insured 

as to the time and origin of the fire, the interest of the in- 

sured and of all others in the property, 
etc. The defense is that the proofs of loss did not comply with 
this provision. 

The record discloses the plaintiff is the cashier of a bank in 
New York. While on his way to business, in April, 1899, he 
was taken seriously ill—caused by overwork. The board of 
directors granted him leave of absence for six months. His 
physician forbade his doing any business, because of his physi- 
cal and mental condition, and he did not—not even signing 
personal checks—until the latter part of September of that 
year. The doctor testified that he was physically and men- 
tally unable to attend to business after he was taken ill, or for 
many months thereafter; that he was threatened with soften- 
ing of the brain, and was dangerously ill; that he could not 
receive and answer letters, nor could he sign and swear to an 
affidavit. The policy was procured through Mr. Young, an in- 
surance broker living in Brooklyn, N. Y., who immediately 
after the first fire, notified the defendant, by mail, of the fire. 
Mr. Howley, an insurance adjuster, notified the defendant, by 
mail, of the second fire. <A little later Mr. Howley went to 
Georgia, and, in company with two men representing the tariff 
association companies, proceeded to investigate the loss, its 
extent, and to adjust it. Upon his return to New York, he pre- 
pared formal proofs of loss, which were signed and sworn to 
May 26th by F. B. Anderson, who was assistant cashier of the 
bank under Mr. Burns, who signed the proofs of loss, ‘“ Edward 
Burns, per F. B. Anderson, Attorney.” The formal heading of 
the proofs of loss read as follows:— 

State of New York, County of New York—ss.: Be it 
known that on this 26th day of May, A. D. 1899, before me, 
Walter H. Bennett, a notary public, duly commissioned and 
sworn and residing in the city of New York, in the county 
and State aforesaid, personally appeared F. B. Anderson, at- 
torney for Edward Burns, who being duly sworn, deposes 
and says. 

These proofs of loss were inclosed in a registered letter and 
mailed to defendant May 26th, together with a letter from Mr. 
Howley, saying: “The assured, Mr. Edward Burns, one of 
our leading financiers, and cashier of the American Exchange 
National Bank of this city, is, and has been for several weeks, 
critically ill; and his physicians will not permit him to attend 
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to any matter of business, however important. It has there- 
fore become necessary to have the proofs executed by his at- 
torney in fact, Mr. Anderson, who is temporarily discharging 
Mr. Burns’ duties at the bank.” This letter was on the fol- 
lowing day received by defendant. It made no reply until 
July 19th, when it wrote to Mr. Burns. The important parts 
of the letter are as follows :— 
The alleged proofs are not executed by you, but by one F. 
B. Anderson, attorney; and, while they have attached to 
them printed forms for adjuster’s certificates, the same have 
not been filled in by the adjuster, who, we understand, pre- 
pared them for you. This company cannot, on the evidence 
before it, recognize the right and power of an insured party 
to delegate the important duty of proving a claim under 
oath toa third party,—more particularly when there is noth- 
ing to show that said third party has had such power 
granted him; and I am instructed to request that you pre- 
sent your claim in the manner prescribed by the conditions 
of the policy. 
July 21st Mr. Howley wrote defendant :— 


Dear Sir: Replying to yours of the 19th inst., Mr. Burns’ 
condition is such that he cannot, without great danger, be 
interviewed in regard to any matter of business. Mr. An- 
derson is fully authorized to make up the formal proofs. 
Should, as it is hoped, Mr. Burns recover from his present 
serious illness, the necessary power of attorney will be pre- 
pared and sent you. 

October 11, 1899, he wrote the defendant :— 

Referring to my reports of the 21st July last, I have the 
pleasure to report Mr. Burns’ return to health, and to his 
office, where he appeared to-day for the first time in six 
months. Mr. Burns has executed, and I beg to hand you 
herewith, certificate confirming Mr. Anderson’s authority to 
execute proof for him, which, I am sure, will be found satis- 
factory. 

Inclosed with this was a paper, sworn to by Mr. Burns, in 
which he confirmed Mr. Anderson’s authority 'to make the 
proofs of loss, and also swore that the statements contained in 
said proofs are a just, true, and faithful statement of his loss 
and claim, as far as he has been able to ascertain the same. 
It is claimed by defendant it never received this letter and in- 
closure. Some other correspondence followed. March 30, 
1900, Mr. Howley visited defendant, at its office, for the pur- 
pose of securing a settlement, if possible, of the claim. He 
did not succeed in doing so, and this suit was brought. 
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The circuit judge was of the opinion that the insurance com- 
pany, by delaying nearly two months in making objections to 
the proofs of loss after they were received, had waived its 
right to object tothem. A reference to the letter of July 19th 
will show that but two objections were made to the proof of 
loss: First, that the printed form for the adjuster’s certificate 
had not been filled in; and, second, that the alleged proofs 
were not executed by Mr. Burns. There was a provision in the 
policy giving the defendant the right “ to require a certificate 
of the magistrate or notary public (not interested in the claim, 
as a creditor or otherwise, nor related to the insured) living 
nearest the place of fire, stating that he has examined the cir- 
cumstances, and believes the insured has honestly sustained 
loss to the amount that such magistrate or notary public shall 
certify.” This was not required by the company. Nothing in 
the policy gaye the company the right to require the adjuster 
to make a certificate. In view of the fact that the company 
knew of the condition of Mr. Burns, and his inability to do 
what it asked to be done, it was not very creditable for it to 

yait until two months (lacking one day) after the fire before 
making the second objection. If the company had any doubt 
of the loss, or of the.extent of it, it ought to have so suggested, 
and required additional proof. In 2 Wood, Fire Ins. (p. 931, 
§ 438) it is said: “ Proofs of loss should be made as required 
by the policy, both as to substance and time, or a legal excuse 
shown therefor. They should be made either by the assured 
himself, his agent, or the party in interest." If the assured 
himself does not make the proofs, a valid reason therefor 
should be shown; and it is sufficient to show that he is a non- 
resident, dead, or was absent or insane at the time when the 
loss occurred, and did not return in season to make the proofs, 
or that he did not possess the necessary information in refer- 
ence to the matters required to be stated to make the proofs, 
or that the person making the proofs is the party in interest, 
to whom the loss, with the assent of the insurers, is made pay- 
able, or is the real party in interest, and that ‘the assured re- 
fused to execute them, or that they were made as directed by 
the insurers’ agent, or that the objection as to their being 
made by the wrong person has been waived.” See, also, Insur- 
ance Co. vs. Boykin, 12 Wall., 433; Insurance Co. vs. Brown, 
3 Kan. App., 225; Watertown Fire Ins. Co. vs. Grover & Baker 


9o" 


Sewing Mach. Co., 41-Mich., 131; Eng. Ene. Law (2d Ed.), 332. 
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In McGraw vs. Insurance Co. (54 Mich., 145) it is said: “ Under 
the policy in question, proofs of loss required by its terms are 
a condition precedent to a right of recovery; and, in general, 
they are to be signed and sworn to by the assured in person. 
But the clause in question is subject to exceptions,—as where 
the owner iis a nonresident, dead, or was insane or absent at 
the time when the loss occurred, and did not return in season 
to make the proofs, or did not possess the necessary informa- 
tion in reference to the matters required to be stated to make 
proofs, or that the objection as to their being made by the 
wrong person has been waived. See Wood, Ins., § 413. But 
where the assured can himself make the necessary proofs, he 
should do so, or give a sufficient excuse for his failure; and or- 
dinarily (though this is not essential) the reasons why the 
proofs were not made by the assured should be stated in the 
proofs of loss.” See, also, O’Connor vs. Insurance Co., 31 Wis., 
160; Insurance Co. vs. Grunert, 112 IIl., 68; Findeisen vs. In- 
surance Co., 57 Vt., 520. The terms of the insurance policy 
should be given a reasonable construction. They require the 
proofs of loss to be made within sixty days after the fire. Dur- 
ing all this peroid of time Mr. Burns was unable, because of his 
very serious illness, to do any business whatever, and that fact 
is at once communicated to defendant. Within the sixty days, 
three adjusters make a careful examination at the place of the 
loss, of the loss, and its extent. One of these adjusters re- 
ported all the details of the loss to Mr. Anderson, who swore 
to the formal proofs of loss. Mr. Burns testified upon the 
trial in relation to this action of Mr. Howley and Mr. Ander- 
son: “The proofs of loss were prepared by Mr. John Howley, 
and were sworn to by Mr. F. B. Anderson, who was my deputy 
in that matter. Both acted as my agents.” In the proofs of 
loss Mr. Anderson described himself as the attorney for Mr. 
Burns. Accompanying the proofs of loss was a statement 
showing a valid reason why the proofs of loss were not made 
by Mr. Burns. As soon as he was able to do so, Mr. Burns 
ratified all that had been done upon his behalf. The case is 
within the letter as well as the spirit of the law to which we 
have called attention. We do not deem it necessary to discuss 
the other questions. There was no conflict in the evidence as 
to the inability of Mr. Burns to do business between the time 
of the loss and the month of September, nor is there any con- 
flict in the testimony that defendant was fully advised of this 
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inability at the time the proof of loss was made. See Cobbs 
vs. Association, 68 Mich., 465; Towle vs. Insurance Co., 91 
Mich., 219, 226; Marthinson vs. Insurance Co., 64 Mich., 372; 2 
Wood, Fire Ins., p. 953. Judgment is affirmed. 

Long, J., did not sit. The other justices concurred. 


SUPREME COURT OF IOWA. 


v8. 


FARMERS’ MUT. INS. CO.* 


The insurance was in specific amounts on house and on contents. A 
furnace weighing about 1,500 pounds stood on a brick foundation 
in the cellar, but could be disconnected from the pipes and removed 
without injury to the building by taking it apart. 


Held, That the furnace was part of the building. 


Held, That a boiler in which the water was heated by an attachment to 
a kitchen range, which was attached to pipes leading through the 
house, and fed from a tank in the attic, was part of the building. 


The company tendered the amount of its indebtedness to the insured, 
coupled with a demand for a receipt in full. The Iowa code pro- 
vides that the party making tender may demand a receipt. 


Held, That the receipt need only be for the money paid, and the demand 
for a receipt in full made the tender bad. 


Appeal from District Court, Linn County. 


Jamison & Smytu, for Appellant. 
C. W. Keprer, for Appellee. 


WATERMAN, J. 

Just what right this cause has on the equity calendar, we do 
not see; for, although defendant was an assessment company, 
funds had been secured from its members to pay this loss be- 
fore action brought, and, although the claim made was for 
a larger amount, the prayer of the petition was for a money 
judgment only. But the parties agree as to its character, and 
we shall treat is as they have done. 

Plaintiff’s house was insured for $1,500, and “its contents ” 
for $600. There was a total loss, which was adjusted by de- 
fendant allowing $1,500 for loss on the house, and $303 on con- 
tents. In ‘the house was a furnace and a boiler for supplying 

* Decision rendered, May 21, 1902. 
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different rooms with hot water. In making the adjustment, 
these were figured as a part of the house by defendant, while 
plaintiff claims they were chattels, and should have been esti- 
mated among the contents. This is the issue presented: The 
trial court allowed plaintiff on his loss the sum of $1,885.84, 
which apparently was arrived at by adding to the amount of 
the adjustment the sum claimed for the boiler, $25, and inter- 
est thereon to the date of judgment. When we have stated, in 
addition to what has been said, that defendant claims to have 
tendered plaintiff the sum of $1,803 on July 7, 1900, the ground 
of the two appeals will be apparent. Plaintiff seeks to have 
the furnace, valued at $200, included with the personal prop- 
erty; and defendant is endeavoring to have the boiler declared 
a part of the building, and also to escape liability for interest. 
It would be profitless to enter into a general discussion of the 
doctrine of fixtures, in the various relations which give rise 
to disputes on the subject of what articles are and are not 
comprehended in the term. It is enough to determine whether 
the two articles in dispute were fixtures as between the parties 
to this controversy. The furnace weighed about 1,500 pounds, 
and stood in the cellar, upon a brick foundation specially pre- 
pared for it. It could be disconnected from the pipes or flues 
and removed, without any injury to the building, by taking it 
to pieces and removing the sections. It was put in under a 
contract with the seller that it should be satisfactory, and, so 
far as appears, it was so. If satisfactory, there was no inten- 
tion on the part of plaintiff to remove or disturb it. The 
boiler was attached to pipes which conveyed hot water to sev- 
eral rooms. Its contents were heated from the kitchen range, 
but it was no part of the range. It was supplied from a tank 
in the attic. This is a sufficient description of the two articles 
in dispute. Turning now to the cases, we find that, as between 
vendor and vendee, a, Franklin stove, set into a fireplace, with 
brickwork, has been held a part of the realty: Smith vs. Heis- 
kell, 1 Cranch, C. C. 99, Fed. Cas. No. 13,056; Folsom vs. Moore, 
19 Me., 252; Blethen vs. Towle, 40 Me., 310. And also as to an 
execution creditor: Goddard vs. Chase, 7 Mass., 432. Like 

wise as between heir and administrator: Tuttle vs. Robinson, 
33 N. H., 104. So, also, with a furnace like the one in this case, 
in favor of a mechanic’s lien claimant: Stockwell vs. Camp- 
bell, 39 Conn., 362; Thielman vs. Carr, 75 I1l., 385. With rela- 
tion to the boiler, it may be said that it is but an enlargement 
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of the hot-water pipe, and such pipes are universally held to 
be fixtures. In Ostrander, Ins. (p. 435), the author, in speaking 
of the appurtenances which will be considered as parts of a 
building under an insurance contract, specifies a furnace or 
boiler, radiators, and piping, gas and water fixtures, bathroom 
equipments, and the “more permanent appliances of the 
laundry and kitchen.” Mr. Wareville, also, in his work on 
Vendors (section 10), enumerates as fixtures, and, therefore, 
which would pass by deed, gas pipes and fittings, boilers, 
tanks, and hot-air furnaces, and, generally, “‘anything which 
the vendor has annexed to the building for the mere conveni- 
ent use and improvement of the property.” In Capehart ys. 
Foster (Minn., 63 N. W., 257) it is decided that the radiators of 
a steam-heating apparatus are parts of the realty, and in that 
case it is said, speaking of the holdings that gas fixtures are 
chattels, “ But the rule as applied to gas fixtures must be re- 
garded as rather an arbitrary exception to the general rule, 
and should not be extended.” The case of Trust Co. vs. Miller 
(Wash., 56 Pac., 382), in which it is held that a hot-water 
heater and a bathtub standing on legs, both attached to the 
plumbing, and mantels fastened to the wall with screws, are 
not parts of the building, but are removable, as against a 
mortgagee, goes too far to commend itself to our favorable 
consideration. In many instances those cases which at first 
reading may seem to be in direct conflict with the authorities 
first cited will be found to rest the solution of the question 
upon the intent of the owner: Turner vs. Wentworth, 119 
Mass., 459; Towne vs. Fiske, 127 Mass., 125; Allen vs. Mooney, 
130 Mass., 155; Rathway Sav. Inst. vs. Irving St. Baptist Church. 
36 N. J. Eq., 61. See, also, Manwaring vs. Jenison (Mich.), 27 
N. W., 899. We believe the true rule is that the question must 
be solved by the intention of the parties, and we look now to 
plaintiff’s intent in this case. He was improving his house by 
putting in this furnace and attaching the hot-water boiler. 
While they could be moved without injury to the building, so. 
also, the building itself could be moved without injury. Both 
articles were fixed in particular places, and connected with 
permanent pipes or flues. Plaintiff, manifestly, had no 
thought of removing either of them. They were not easily de- 
tachable. Indeed, we are disposed to think only a craftsman 
could move them. Under all the circumstances, we believe 
the articles were fixtures, and, as such, a part of the building 
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in which they were situated. The rule we announce is in ac- 
cord with previous holdings of this court: See Thompson vs. 
Smith, 111 Iowa, 517; Woolen Mills Co. vs. Hawley, 44 Iowa, 
57; Johnson vs. Mosher, 82 Iowa, 29. The burden of showing 
the intention of the owner is doubtless on the defendant in this 
case, but that burden may be sustained by circumstances, and 
itisso here. Both the furnace and the hot-water boiler should 
have been held a part of the building. 

2. This brings us to the matter of tender, through which de- 
fendant claims it is relieved from liability for interest. As we 
find the facts, defendant was indebted to plaintiff in the sum 
of $1,803. The trial court was justified in concluding that this 
amount was offered plaintiff on July 7, 1900, but that the offer 
was coupled with a demand for a receipt in full for any claim 
against defendant on account of the loss. <A tender at com- 
mon law, to be valid, had to be unconditional. No require- 
ment could be attached that a receipt in full for all demands 
be given: 2 Pars., Cont., 155. It is thought by defendant 
that this rule is altered by section 3063, which provides that 
the person making a tender may demand a receipt. Clearly 
this means a receipt for the money or property offered, and 
nothing more. Section 2106, Code 1873, contained the same 
provision as to the right of the person making tender to a re- 
ceipt; and under it this court held that a receipt in full, which 
is a release from all demands on the same account, could not 
be required: Kuhns vs. Railroad Co., 65 Iowa, 528, 22 N. W.., 
61, Aside from this, the tender has not been kept good by a 
deposit of the money in court: Shugart vs. Pattee, 37 Iowa, 
425. It is true, the rule in equity does not require the deposit 
of the money on the filing of answer; but while this action 
was ‘tried, by agreement, in equity, it was not an equitable 
action in form, and we cannot perceive why all the incidents of 
a law action did not attach to it. The agreement as to trial 
waived nothing but the form of trial, and its resulting conse- 
quences as to the method of hearing in this court. The tender 
was not good. Plaintiff is entitled to recover $1,803, with in- 
terest at 6 per cent thereon from the date when the loss was 
payable. In view of the result reached, plaintiff should pay 
one-third the costs of the appeal. 

With this modification, the decree of the trial court is af- 
firmed. 





Supreme Court of Indiana. 


SUPREME COURT OF INDIANA. 


VERNON INS. & TRUST CO. 
v8. 
MAITLEN.* 


Where an appraisement by two appraisers who should select an umpire 
was a condition precedent, inability of the appraisers, acting in good 
faith, to select an umpire was not a waiver of the right to an ap- 
praisement, which justified a suit; other appraisers should be se- 
lected. 


An averment that all the conditions of the policy have been performed 
does not cure a complaint which shows that there has been no com- 
pliance with the requirement regarding an appraisement, and which 
fails to allege a waiver. 


Appeal from Circuit Court, Adams County. 


G. A. Derrcn and R. J. Brennan, fur Appellant. 
F. H. Snyper, for Appellee. 


Dow11na, J. 
This action was commenced in the Jay Circuit Court, the 
venu being changed afterward to Adams County. The suit 
was upon a policy of fire insurance which contained, among 
others, the following conditions :-— 


This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper deductions 
for depreciation, however caused, and shall, in no event, ex- 
ceed what it would then cost the insured ‘to repair or replace 
the same with material of like kind and quality. Said as- 
certainment or estimate shall be made by the insured and 
this company, or if they differ, then by appraisers, as herein- 
after provided, and, the amount of loss or damage having 
thus been determined, the sum for which this company, if 
liable to this policy, shall be payable sixty days after due 
notice, ascertainment, estimate, and satisfactory proof of 
the loss have been received by this company in accordance 
with the terms of this policy. * * * And the loss shall 
not be payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss, herein re- 
quired, have been received by this company, including an 
award by appraisers when an appraisal has been required. 

* Decision rendered, April 25, 1902. 
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* * * Jn the event of disagreement as to the amount of 


the loss, the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen 
shall first select a competent and disinterested umpire. The 
appraisers, together, shall then estimate and appraise the 
loss, stating, separately, sound value and damage, and, fail- 
ing to agree, shall submit their differences to the umpire,and 
the ruling in writing of any two shall determine the amount 
of such loss. The parties thereto shall pay the appraisers 
respectively selected by them, and shall bear equally the ex- 
pense of the appraisal and umpire. 

It is admitted by the appellee that the provisions of the 
policy respecting arbitration of the amount of the loss are con- 
ditions precedent, and no question is made as to their validity; 
but it is contended that there was a waiver of these conditions 
by the company, and the facts supposed to constitute such 
waiver are stated in the complaint, substantially as follows: 
It is alleged that the parties differed touching the amount of 
the loss, and that the company demandgd an arbitration to de- 
termine the sum for which it was liable; that the appellee then 
selected one Joseph Zehner, of Dunkirk, Ind., and that the 
company selected A. N. Hadley, of Indianapolis, Ind.; that 
these appraisers inspected the property, but were unable to 
agree upon the amount of the loss, and failed to determine the 
same; that Hadley proposed the name of J. W. Hensly, of In- 
dianapolis, Ind., Teeter, of Hagerstown, Ind,. and 

— Crozier, and Ball, of Muncie, Ind., together with 
the names of various other persons, unknown to appellee, for 
the position of umpire; that all of these persons resided at 
great distances from Dunkirk, Ind., near which place the prop- 
erty insured was situated, and were unknown to said Zehner, 
and to the appellee, and for these reasons were rejected by 
said Zehner; that said Zehner then proposed the names of 
James Ashcraft and William Teague, of Dunkirk, Ind., and 

Runyon, of Red Key, Ind., who resided near to, or in, 
the locality where the property insured was situated, and were 
acquainted with the value of such property in that neighbor- 
hood; that Hadley, unjustly and unreasonably, refused to 
agree to the appointment of any one of the persons so named 
by Zehner, and insisted on the appointment of Hensley, or 
some person living outside of Jay County, and remote from the 
locality of the property insured; that said appraisers separted 


without agreeing on said loss, and without agreeing on an um- 
VOL, XXXI.—43. 
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pire; that said Hadley and the company still insist on the 
selection of Hensley, and no other person, as such umpire, and 
that said company refused to adjust said loss, or pay the same. 
The complaint contains, also, a general averment that the ap- 
pellee has performed all the conditions of said policy on his 
part to be performed. A demurrer to the complaint was over- 
ruled, and the appellant answered in two paragraphs, the first 
being a general denial, and the second stating a defense 
founded upon a clause of the policy providing for an apportion- 
ment of the loss among the several insurers, where the prop- 
erty was insured by more than one company.: To the second 
paragraph of answer, a reply in denial was filed. The cause 
was tried by a jury, who returned a verdict assessing the dam- 
ages of the appellee at $590. Appellant moved, unsuccess- 
fully, for a new trial, and judgment was rendered on the ver- 
dict. Errors are assigned upon the rulings on the demurrer to 
the complaint, and on the motion for a new trial. 

The only question upon the complaint is whether its aver- 
ments show a waiver by the appellant of the condition respect- 
ing arbitration of the amount of the loss. It appears that a 
demand was made by the appellant for the appointment of ap- 
praisers of the loss, and that each party selected an appraiser. 
Failing to agree, the two appraisers made an effort to select 
an umpire. Several persons were proposed by each appraiser, 
but none was acceptable to both. The appraiser chosen by 
appellee insisted that the umpire should be a resident of Dun- 
kirk, near which the property insured was situa'ted, or of the 
immediate vicinity of that town; the other appraiser de- 
manded that the umpire should be taken from Indianapolis, or 
some point not in the immediate neighborhood of Dunkirk. 
The appraisers seem to have been equally honest, and equally 
unreasonable in their views concerning the proper qualifica- 
tions of an umpire. Those views proved to be irreconcilable. 
It cannot be said that one of the parties, more than the other. 
was responsible for the failure to agree upon an umpire. We 
cannot attribute bad faith or perversity to either. We must 
ascribe their failure to agree, rather, to the peculiarities of the 
two appraisers. 





Reininghaus vs. Merchants’ Life Ass'n. 


SUPREME COURT OF IOWA. 


REININGHAUS 
v8. 


MERCHANTS’ LIFE ASS’N.* 


The company alleged that at the time of issuing the policy the insured 
was, and had for a long time been, sick of several diseases of a seri- 
ous character, which was well known to her and to the medical ex- 
aminer, and that she and her husband, the beneficiary, and the 
physician fraudulently conspired to defraud the company, and that 
she falsely answered many of the questions asked at the examina- 
tion. 

Held, That non-experts who knew her well, and met and visited her 
were competent witnesses of her physical condition at the time. So 
also was a physician who had treated her several years before, and 
had since occasionally met her and observed her apparent diseased 
condition. 

Held, That evidence of knowledge of her diseased condition by the hus- 
band was admissible. 


Appeal from District Court, Van Buren County. 


Seerty & Crark, for Appellant. 
Wuerry & Waker, for Appellee. 
WEaveR, J. 

The certificate of membership was issued to Mrs. Reining- 
haus February 7, 1899, and she died on the 22d day of May 
thereafter. Proper proofs of death were made, and the de- 
fendant made and collected an assessment upon its members 
for the payment of the loss thus occurring, but subsequently 
refused to make payment, alleging that the insurance was 
procured by fraud; and such is the defense pleaded to the 
action brought to recover on the certificate. It is alleged that 
at the time Mrs. Reininghaus applied for membership in the 
defendant association she was, and for a long time had been, 
sick of several diseases of a serious nature; that said fact was 
well known to her and to the physician who acted as medical 
examiner for said association; that said applicant and her 
husband and said physician conspired to deceive and defraud 
the defendant into the issuance of such certificate of insur- 
ance; that, in pursuance of such fraudulent purpose, Mrs. 
Reininghaus falsely answered many of the questions pro- 


* Decision rendered, April 12, 1902, 
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pounded to her, and falsely stated that she was then in good 
health and free from disease; that the physician well knew 
her sick condition, and that she was not an insurable risk, but 
assisted her in deceiving the defendant; that defendant was 
thereby deceived, and would not have approved the applica- 
tion, or issued the certificate, but for the fraud so practiced 
upon it. In view of the fact that, for reasons hereinafter 
stated, there must be a new trial, we shall avoid any expres- 
sion of opinion upon the facts, but proceed to consider such as- 
signments of error as are properly presented. 

1. Of the sixty-three errors assigned, twenty are based upon 
the exclusion by the trial court of the testimony of witnesses 
who had known Mrs. Reininghaus during the later years of 
her life as to her apparent physical condition. For example, 
Mrs. Tiffy, a witness who had met and visited with the de- 
ceased in 1898 and 1899, was asked the following questions: 
“Q. In 1898, state whether Mrs. Reininghaus was sick any time 
during that year. Q. Did she have smothering at her last 
sickness? Q. During the last sickness of Mrs. Reininghaus, 
did she have smothering spells, in which she was unable to 
breathe?” Another witness was asked: “Q. What was the 
change in her condition, if any, during that time? Did she 
grow stronger or weaker?” Answers to all these questions, 
and very many others of like nature, were ruled out on the 
ground that the interrogatories called for the conclusions of 
the witnesses, and that the witnesses had not been shown 
competent to testify. These rulings were clearly erroneous. 
The testimony sought to be elicited does, it is true, partake of 
the nature of a conclusion; but it is one of those conclusions 
which are so inseparable from the facts upon which they are 
based that the law makes them competent evidence, even by a 
non-expert witness. It has often been held proper for a wit- 
ness to state whether a person with whom he was acquainted 
was sick or well or healthy or weak or strong, and to describe 
such symptoms as are apparent to an ordinary or non-expert 
observer. It is under a similar rule of everyday application in 
trial courts that witnesses are permitted to testify that a per- 
son was pleased or excited, or spoke earnestly or jestingly. 
and many other matters of mixed fact and opinion. The limi- 
tations of human language are such as to render these rules a 
necessity. Many mental and physical conditions manifest 
themselves with practical certainty to the eye and mind of the 
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ordinary observer, who cannot describe in apt terms the facts 
upon which his conclusion is based, but it does not necessarily 
follow that the conclusion is inadmissible as evidence. For a 
clear statement of the general doctrine, and citation of au- 
thorities, see Abbott, Tr. Ev. (2d Ed.), p. 408; also Kostelecky 
vs. Scherhart (Iowa), 68 N. W., 591; Bailey vs. City of Center- 
ville (lowa), 78 N. W., 832; Yahn vs. City of Ottumwa, 60 Iowa, 
429; Stone vs. Moore, 83 Iowa, 186. Under these authorities, 
we are constrained to hold that the ruling of the District 
Court in excluding this class of evidence was prejudicial error. 

2. One Dr. Jones was called by defendant, and testified that 
some years prior to the death of Mrs. Reininghaus ‘he had at- 
tended her professionally, and that after he ceased such treat- 
ment, and up to the time of her death, he met her occasionally 
upon the street, and elsewhere, and observed her apparent con- 
dition. After having testified to the effect of certain diseases 
upon the human liver, he was asked, “ What would you say 
with reference to Mrs. Reininghaus’ appearance, with refer- 
ence to this difficulty with the liver?” and the answer was ex- 
cluded on the ground that the witness was “ not shown to have 
examined Mrs. Reininghaus sufficient to have formed an opin- 
ion.” The objection should have been overruled. The insuf- 
ficiency, if any, of the examination, is a matter which goes to 
the weight, rather than the admissibility, of the physician’s 
opinion. An offer was made by defendant to prove by this 
witness that, prior to the issuing of the policy in suit, he had 
talked with plaintiff, John E. Reininghaus, who is beneficiary 
under said policy, and explained to him the hopelessness of his 
wife’s condition, and ‘that said Reininghaus replied that he 
knew it was only a question of short time, and that it was 
impossible for his wife to be cured. An objection to this offer 
that it was incompetent, irrelevant, and immaterial, and does 
not tend to show fraud or deceit on part of Mrs. Reining- 
haus in procuring the physician’s certificate, was sustained. 
In this ruling the court erred. It was the theory of the de- 
fense that this woman was plainly and notoriously sick, and 
tending rapidly to death, both before and at the time of her 
application for insurance, and that this fact was known to her 
and her husband and the physician, and that these three per- 
sons combined and conspired together to deceive and defraud 
the company into a belief that she was an insurable risk. 
There was evidence tending to sustain this defense. Proof, 
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therefore, that the husband was informed of her diseased con- 
dition, and admitted knowing she was hopelessly sick, was of 
manifest materiality in establishing one of the material ele- 
ments of the defense pleaded. The husband’s knowledge of 
her condition, and his fraudulent purpose would not, of course, 
be conclusive of fraud on the part of the wife; but it would be 
a very important fact to be considered in determining whether 
there was any such corrupt combination as charged in the an- 
swer, and whether by such means the insurance was effected. 

Other exceptions urged by the appellant we think not well 
taken, or of such character that they are not likely to arise on 
a retrial. 

For the errors we have pointed out, the judgment of the Dis- 
trict Court is reversed, and the cause remanded. Reversed. 


SUPREME COURT OF IOWA. 


ECONOMIC LIFE ASS’N 
v8. 


SPINNEY.* 


The policy stipulated that it should become void by nonpayment of any 
amount due on notes given for the same, and all previous payments 
should be forfeited. On the maturity of a note given for $87, only 
$67 was paid, and the insured was notified by the company that the 
policy lapsed for nonpayment of the note, but might be reinstated on 
certain conditions, with which the insured failed to comply. 


Held, That the company was entitled to recover the balance due on the 
note, although the amount paid was sufficient to compensate it for 
carrying the risk. 


Appeal from District Court, Clinton County. 


In the payment of the premium for one year on three poli- 
cies of insurance, each stipulating for an indemnity of $1,000, 
issued to ‘him by the plaintiff December 11, 1896, the defendant 
executed to it his promissory note of even date, of $87, payable 
March 11, 1897. Each policy contained a stipulation that it 
should 


Become void by nonpayment of any amount due on notes 
given for the same, and all payments previously made shall 
be forfeited to the association. 


* Decision rendered, April 12, 1902. 
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The defendant paid but $67 on this note at maturity, and 
March 27, 1900, received a letter from plaintiff’s secretary, say- 
ing his note was unpaid, and 

By this failure to pay your note when due your policy lapses, 
but may be reinstated by the executive board on receipt of 
the amount due, if accompanied by satisfactory evidence of 
good health. I inclose blank for this purpose. Kindly exe- 
cute same, and send to this office, with remittance, that your 
policy may be restored if satisfactory. 

The defendant did not remit, and April 12, 1898, the action 
was brought to recover the balance due on the note. He re- 
spouded that the consideration therefor had failed, as more 
than enough had been paid to cover the indemnity he had en- 
joyed, and by way of counterclaim asked to be allowed the dif- 
ference between the $67 paid and the fair value of the insur- 
ance up to the time his policies had lapsed. From judgment 
for plaintiff he appeals. Affirmed. 


Bremner & Suutar, fur Appellant. 
W. J. Kuzere, for Appellee. 
Lapp, C. J. 

The policies of insurance were for life, and the consideration 
of the note was the premium on the three for one year. But 
$20 of the note remained unpaid after maturity. Because of 
nonpayment of this sum, the policies became void, but might 
have been reinstated on certain conditions. The defendant 
did not undertake to comply with these. Enough had been 
paid, however, to reasonably compensate plaintiff for the risk 
during its life. Under these circumstances, may the insured 
recover the portion of the note unpaid? The contracts are en- 
tireties, and stipulate for the payment of ‘a yearly premium. 
The period was entire and indivisible, as was also the compen- 
sation to be paid. The policies contain no intimation or guide 
by which part of the premium may be apportioned to a portion 
of the year. The parties, as was their right, stipulated for in- 
surance on certain contingencies named, and the amount of 
premium may be assumed to have been determined with these 
in view. One of them was the lapsing of the policies owing to 
the nonpayment of any portion of the premium note at ma- 
turity. That they lapsed was not the fault of the company, 
but the result of assured’s negligence. The premium having 
been fixed with this contingency in view, the assured is not in 
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a situation to complain. He received precisely what he bar- 
gained for, and cannot be permitted to deny his obligation for 
the price. Suppose he had paid the premium in money, and 
for some other cause, such as change of occupation or climate, 
the policies had lapsed, would any one contend that he could 
compel the insurer to restore a part of that paid? That he 
could not is conclusively settled by authority: Victor vs. In- 
surance Co., 33 Iowa, 210; Colby vs. Insurance Co., 66 Iowa, 
577; Van Werden vs. Assurance Soc., 99 Iowa, 621; Farmers’ 
Mut. Ins. Co. vs. Home Fire Ins. Co. (Neb.), 74 N. W., 1101; 
Williams vs. Insurance ©o., 19 Mich., 451; Robinson vs. Insur- 
ance Co. (Ark.), 11 S. W., 686; Insurance Co. vs. Houser, 89 
Ind., 258; 16 Am. & Eng. Enc. Law, 954. In principle these 
cases are decisive, for there is no just ground for discriminat- 
ing, after the policies have attached, between the affirmative 
claim for the return of the premium paid, and the defense, 
based on the same facts, against its collection. As the con- 
tracts were entire, the consideration for their execution may 
not be divided and apportioned. Affirmed. 


SUPREME COURT OF GEORGIA. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA 


v8. 


SMALL.* 


When, in the trial of an action upon a policy of accident insurance which 
contained a provision that the insurer would not be liable for in- 
juries received as a result of ‘‘ voluntary or unnecessary exposure to 
danger, or to obvious risk of injury,” it appeared that the plaintiff 
was injured while attempting to board a moving train of cars pro- 
pelled by steam, his right to recover depended upon whether, under 
all the circumstances surrounding him at the time the attempt was 
made, an ordinarily prudent person would have made the attempt. 
If the attempt would not have been made by an ordinarily prudent 
person, and if there was no emergency at the time which required 
the plaintiff to board the train, except the inconvenience of delay or 
possible injury to business resulting therefrom, the attempt would 
be a voluntary and unnecessary exposure to danger, and an obvious 
risk of injury, within the meaning of the clause of the policy above 
quoted. 

Some of the instructions given in the trial of the present case were not 
in entire accord with what is above laid down, and a new trial 
should have been granted. 


* Decision rendered, “April 30, 1902. Syllabus by the Court. 
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Error from City Court of Macon. 


Rotanp Ex.is and Wasuineton Dessay, for Plaintiff in Error. 
HarpemaNn, Davis, Turner & Jones, for Defendant in Error. 


Coss, J. 
Small sued the Travelers’ Protective Association of America 
upon a policy of accident insurance which it had issued to him, 
and obtained a verdict for the amount sued for. The case is 
here upon a bill of exceptions sued out by the defendant com- 
plaining that the court refused to grant it a new trial. 


It appeared at the. trial that the plaintiff sustained the in- 
juries which were the foundation of his claim against the de- 
fendant while attempting to board a moving train of cars 
which were propelled by steam. Under the rules of the com- 
pany, which became a part of the contract between the plain- 
tiff and the defendant, it was provided that the defendant 
should not be liable for injuries incurred by a member as the 
result of a “ voluntary or unnecessary exposure to danger, or 
to obvious risk of injury.” The plaintiff’s right to recover in 
the present case, therefore, depended upon whether, in attempt- 
ing to board the moving train, he voluntarily and unneces- 
sarily exposed himself to danger or to obvious risk of injury. 
Whether one who attempts to board a moving train is engaged 
in an act which is dangerous in its nature, or is an obvious risk 
of injury, depends upon the circumstances under which the act 
is attempted to be performed, the place at which the train is, 
the speed at which it is moving, the position of the party, his 
age and activity, and all other circumstances which would be 
considered in determining whether an ordinarily prudent per- 
son would, under such circumstances, attempt at such a time 
and in such a place 'to board a train moving at such rate of 
speed. It is not necessarily what would be done by a particu- 
lar individual under the circumstances stated, but what would 
be done ordinarily by a man in the exercise of due care and 
caution. If a man of ordinary prudence would have at- 
tempted, under the circumstances, to board the train, then 
the attempt would not be negligence. If, on the other hand, a 
man of ordinary prudence would not have made the attempt, 
it would be negligence, and a person engaged in such an act 
would be exposing himself to danger or to obvious risk of in- 
jury, within the meaning of such terms when used in a policy 
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of accident insurance. See, in this connection, Suber vs. Rail- 
way ©o., 96 Ga., 42; Killian vs. Railroad Co., 97 Ga., 732; Cour- 
sey vs. Railway Co., 113 Ga., 297. If the plaintiff in the present 
case attempted to board the train under such circum- 
stances that an ordinarily prudent person would not have 
made the attempt, and was injured in making such attempt, 
his injuries were the result of an exposure to danger, and to 
an obvious risk of injury, within the meaning of 'the policy sued 
on; and if at the time he made this attempt there was no 
pressing emergency upon him requiring him to make this at- 
tempt, either in behalf of his own safety or welfare, which was 
imperiled at the moment, or in behalf of the safety or welfare 
of some one else, who was likewise imperiled at the moment, 
but merely for the purpose of avoiding the delay incident to 
mnissing a given train, and the attempt was made by the plain- 
tiff freely and voluntarily, then the attempt to board the train 
would be a voluntary and unnecessary exposure to danger or 
to obvious risk of injury, within the meaning of the policy sued 
on, and the plaintiff would not be entitled to recover. Such 
we believe to be the controlling principles applicable in the 
present case. Some of 'the rulings of the judge were not in 
entire accord with these principles, and a new trial should 
have been granted. Let the case be tried again in the light of 
what is above laid down. 

Judgment reversed. All the justices concurring, except 
Lewis, J., absent on account of sickness. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Accipent.—Boarpine TRAIN. 

In the case of Terwilliger vs. National Masonic Accident As- 
sociation, decided by the Supreme Court of Illinois, April 16, 
1902, a by-law exempted from liability for injuries due to “en- 
tering, leaving or attempting to enter or leave a moving con- 
veyance using steam as a motive power. It was held that this 
exemption did not apply to a death resulting from the insured 
relaxing his hold on the handrails of a car which was suddenly 
started after ‘he had attempted to enter, and after he had held 
on for about two blocks. The court said:— 


“The provision of the by-law here said to have been violated 
is ‘ entering, or attempting to enter,’ a moving conveyance, etc. 
It is not continuing to attempt to enter a moving conveyance. 
While this distinction may, upon first impression, seem hyper- 
critical, yet when we apply to the by-law the foregoing rules of 
construction the distinction is a material and substantial one. 
According to the finding of facts by the Appellate Court, when 
the deceased reached the train and attempted to enter the car 
it was not moving, and he in no way violated the condition of 
his certificate by making an effort to board the train. It 
started while he was lawfully making that effort. If he had 
released his hold from the handrails instantly upon the train 
starting, and had been killed, the association would certainly 
have been liable. The finding of facts is that he was killed 
because he continued his attempts to enter the car after the 
train had started. A passenger may attempt to enter a car 
standing with perfect propriety. A sudden and unexpected 
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moving of it before he has succeeded in getting on may place 
him in jeopardy, and the question would then arise in his mind 
whether it would be safer to continue his effort or to abandon 
it, and in this instance, for anything appearing in the finding of 
facts, it may have seemed to a reasonable man less hazardous 
to continue the attempt to enter the moving car than to 
abandon such attempt. 

“In view of these considerations, what is the reasonable 
construction of the foregoing language of section 10? Mani- 
festly, that the insured should not enter, leave, or attempt to 
enter or leave, a car after it was in motion, as such conduct is 
commonly understood, and to construe it to include ‘ continu- 
ing to attempt’ to get on, the first attempt being made before 
a train is in motion, would be to read into the by-law an im- 
portant and material condition not therein expressed.” 


TAXATION. 

In the case of Raymond et al. vs. Hartford Fire Ins. Co. et 
al., decided by the Supreme Court of Illinois, April 16, 1902, 
the Illinois revised statutes of 1899 provided for the taxation 
of foreign companies, and directed that it should be in full for 
all State and local taxes except on realty. It was held that 
the provision superseded the previous tax on net receipts au- 
thorized by the same statutes. It is not repugnant to a con- 
stitutional provision authorizing the taxation of insurance and 
other vocations, nor to a constitutional prohibition against the 
release or commutation of State taxes for any purpose. But it 
is a violation of a constitutional provision that there shall be 
a uniform taxation of all taxable property within municipal 
corporations for the payment of their debts. Therefore the 
payment of the State tax will not relieve the obligation to pay 
such municipal taxes. 


CHANGE oF BENEFICIARY. 

In the case of Peterson vs. Gibson, decided by the Supreme 
Court of Illinois, June 19, 1901, the insured in a benevolent 
society had the right under his certificate and the constitution 
of the association at the time he received it to change the bene- 
ficiary by will. It was held that in the absence of any agree- 
ment that he might be deprived of this right by a subsequent 
change in the constitution, such change was a violation of 
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contract which was not cured by a general agreement that he 
would be bound by the constitution and by-laws as they might 
afterward be amended. ‘The court said:— 

“The clause in the certificate does not purport to bind the 
member to the observance of constitutional provisions or by- 
laws other than such as then existed, and a copy of the so- 
called ‘constitution and by-laws’ then in force was attached to 
the certificate as a part thereof. It was the constitution and 
the by-laws so made a part of the certificate to which the cer- 
tificate had reference and which the member consented to 
obey. It is only when a member, in express terms, agrees to 
be bound by such constitutional amendments or by-laws as 
may thereafter be enacted that he is bound by future amend- 
ments or by-laws which impair the obligations of his contract 
of membership injuriously: Association vs. Kentner, 188 IIL, 
431, 58 N. E., 966; Baldwin vs. Begley, supra. In the absence 
of such an express agreement, the contract of membership can- 
not be impaired by subsequent changes effected by the associa- 
tion.” 


ARBITRATION. 


In the case of Kearney vs. Washtenaw Mutual Fire Ins. Co., 
decided by the Supreme Court of Michigan, April 16, 1901, it 
was held that where arbitration was demanded by insured 
solely on the basis as to a dispute as to amount of loss, and no 
question as to fraud was raised, the sole question in the arbi- 
tration was as to the amount of loss, the question of fraud was 
not submitted. 


VAcurnaTION.— WAIVER OF CLAIM. 


In the case of Sovereign Camp of Woodmen of the World vs. 
Woodruff, decided by the Supreme Court of Mississippi, May 
19, 1902, the applicant stated that he had never been success- 
fully vaccinated, and waived any claim in case of death from 
smallpox. Afterwards the constitution and by-laws of the 
society were changed so as to substitute for the statement an- 
other, that the applicant waived claim in such case until suc- 
cessfully vaccinated. It was held that in case of death by 
smallpox the applicant was entitled to the benefit of the modi- 
fied form of statement. It was further held that successful 
vaccination did not mean one which would render the subject 
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immune, but simply one which produced the symptoms of what 
was regarded as a successful vaccination. 


APPLICATION.—REPRESENTATIONS AS TO HEALTH. 

In the case of Provident Savings Life Assurance Society vs. 
Beyer, decided by the Court of Appeals of Kentucky, April 23, 
1902, it was held that under the Kentucky statute, § 679, an 
application cannot be received as evidence of misrepresenta- 
tions by insured unless recited in or attached to the policy. 
Evidence of spitting of blood by father of insured was not evi- 
dence that he had consumption, and representations that he 
had been in good health for years implied only that he was in 
reasonably good health. 


Watver or Heatru sy AGENT. 


In the case of Northwestern Life Association vs. Findley et 
al., decided by the Court of Civil Appeals of Texas, May 17, 
1902, the policy stipulated that it should not take effect until 
the payment of premium and actual delivery while in good 
health, and that no agent had authority to waive any forfeit- 
ure or to alter any contract relating to the insurance. It was 
held that where the agent had discretionary power as to the 
delivery of the policy, his knowledge that the insured was not 
in good health at the time of such delivery bound the company 
where the latter, by retaining the premium ratified his act. It 
was further held that misrepresentation as to a disease which 
was afterward cured would not avoid a policy issued by a com 
pany of another State, where a statute provided that no mis- 
representation should forfeit unless fraudulent, or the risk 
was increased. 


Accipent Insurance.—Orper oF Rariway Empioyee ror Premium. 

In the case of York vs. Railway Officials’ & Employees’ Acci 
dent Association, decided by the Supreme Court of Appeals of 
West Virginia, March 8th, 1902, the following syllabus was 
furnished by the court :— 

A paymaster’s order, given by an employee of a railway 
company to an insurance company, for the payment, out of 
the wages of the employee thereafter to be earned, of an in- 
surance policy premium in instalments, reciting that the 
assignment is “ in lieu of payments,” and containing a clause 
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whereby the insured agrees that failure from any cause to 
deduct from his wages any of the instalments shall be at his 
risk, and effect a forfeiture of all rights of himself and his 
beneficiary under the policy, and waives, for himself and 
beneficiary, notice of the payment or nonpayment of the pre- 
mium, is not equivalent to payment of the premium, al- 
though delivered by the insurance company to the pay- 
master of the railway company, and filed in his office; and if, 
after it is so filed, the employee continue in the service of the 
railway company, and earn wages continuously until the 
time of his death by accident, but by inadvertence the pre- 
mium is not deducted, and he draws all his wages, and the 
premium is not actually paid, no recovery can be had on the 
insurance policy, when the policy and application thereof 
make the order a part of the policy and contract. 

When, in such case, the paymaster of the railway company 
testifies that no deductions from the wages of 'the employee 
were made under the order, and the proper officer of the in- 
surance company testifies that the premium was not paid, 
the mere fact that there were found in the possession of the 
deceased checks of the railway company for amounts less 
than his monthly wages, but the amounts of the checks are 
such that the addition thereto of one or more of the premium 
instalments would not make the amount of the wages for 
any month of service, is not sufficient to raise a presumption 
of payment, nor of deductions having been made, and will 
not support a verdict for the plaintiff. 

Such fact would be competent and sufficient evidence of 
payment if aided by other circumstances which, taken with 
it, would furnish ground for a reasonable inference of pay- 
ment; but standing alone, and the inference of payment con- 
travened by positive testimony, it is wholly insufficient. 


Tron-Sare Crause.—Nonsvit. 


In the case of Hester vs. Scottish Union & National Ins. Co., 
decided by the Supreme Court of Georgia, April 30, 1902, the 
following syllabus was furnished by the court :— 


The bill of exceptions in this case was predicated on a 
judgment of nonsuit rendered in an action on a contract of 
fire insurance. The policy by its terms expressly provided 
that it should be null and void in the event the assured 
should not observe certain stipulations as to the keeping of 
certain books and making inventories, and the proper pro- 
duction of the same in case of loss, as prescribed in a clause 
thereof, known as the “ iron-safe clause.” The evidence of 
the plaintiff—the person insured—showed affirmatively that 
he had not complied with the requirements embraced in that 
clause. He had, therefore, under the terms of his contract, 
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no right of recovery, and the trial judge did not err in grant- 
ing a nonsuit. 


Unpaw Premium.—Statutory Notice. 


In the case of McDonald vs. Anchor Mut. Ins. Co., decided 
by the Supreme Court of Iowa, April 12, 1902, the statute of 
Iowa required thirty days’ notice of forfeiture for nonpayment 
of premium, which notice must state the amount due and the 
customary short rates up to the time fixed in the notice when 
the insurance will be canceled, and the auditor was required to 
prepare a table of such rates. It was held that a notice which 
erroneously stated the short rate at $15, instead of $14, was 
fatally defective. 





Montelone vs. Royal Ins. Co. 


SUPREME COURT OF LOUISIANA. 


MONTELONE 
v8. 


ROYAL INS. CO. or LIVERPOOL AND LONDON. * 


The police power of a municipality to order the demolition of unsound 
buildings cannot be questioned, but its abuse is subject to judicial 
control. Such order for the destruction of a building damaged by 
fire is not of itself conclusive as to the possibility of repairing it 
and rendering it a safe structure. 


Where an insurer takes the risk on an old and insecure building it 
incurs the obligation to pay for a total loss where, through the 
operation of fire, that building cannot be repaired so as to convert it 
into a safe structure. The indemnity is not to be estimated by the 
cost of repairs when the building cannot be made safe and is con- 
demned and ordered demolished by the municipal authorities. The 
value of the old building at the time of fire is the measure of in- 
demnity. 


Where the insurance was on the main building and rear building at- 


tached, it covers a yard wall separating the yard from the adjacent 
premises. 


Where one of the walls was a party wall and the damages were such 
that the buildings could not be repaired and made safe, and there 
was a constructive total loss, the insured was entitled to recover 
the whole value of the party wall, and the right of the insured 
against the owner of the adjacent premises will pass by subroga- 
tion. 


Appeal from Civil District Court of New Orleans. 


Miter, J. 

The plaintiff claims payment of ten thousand dollars, the 
amount of the policy of insurance issued by defendant on the 
plaintiff's property, destroyed by fire, the peril insured 
against. The defense is that plans and specifications required 
by the defendant as part of the proof of loss were not fur- 
nished, that the risks were increased after the insurance with- 
out the consent of the insured, and a denial of the damage 
alleged to have been caused by the fire. 

It is in proof that proofs of loss were furnished, and there 
were negotiations between the parties in reference to the 
amount the defendant should pay. The real question was, 
whether it should be an amount sufficient, the defendant 
claimed, to repair the building insured, and put it in the con- 


* Published by special request. Opinion handed down, April 22, 1895. Opinion on rehearing 
handed down, Nov. 18, 1895. Reported in 47 La. An., p. 1563. 


VoL. XXXI.—44. 
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dition it was before the fire, or whether that value, as in case 
of total loss, as demanded by the plaintiff, should be the in- 
demnity under the policy. The discussion ended with the de- 
nial of liability, except for repairs. In view of this discussion 
and efforts to adjust the loss resulting in a difference which 
admitted of no settlement by any papers supplementing the 
proofs of loss, we think the defense fails that plans and speci- 
fications were not furnished: Wood on Fire Insurance, sec- 
tion 414, et seq. 

The building, three stories, adapted for stores as well as for 
dwelling purposes, was partly occupied at the time of the 
insurance. The uses of the building were indicated by the 
policy describing it as occupied by stores and dwellings. 
When the fire occurred there were in the building a barber 
shop, a shoe-fitting establishment not using machinery, and 
portions of the premises were devoted to other shop purposes 
not in our view differing materially from the uses specified in 
the policy. In our opinion, the risks of the fire were not sen- 
sibly increased by the kinds of business carried on in the 
building when the fire occurred, and the circumstance that an 
additional or increased premium of insurance was demand- 
able, by reason of the nature of the occupancy, not of the dan- 
gerous character as it seems to us, does not of itself sustain 
the defense of increased risk: Wood, sections 226, 243. 

The serious question in this case is as to the amount of the 
loss. The building was old, and the copious testimony as to 
its walls, flooring, joists, openings and in other respects, pro- 
duce the conviction that when insured the building was not 
sound. It was seriously affected by the fire, both by the 
flames and falling debris. The party wall was ‘so injured as 
to be useless; that portion dividing the yards was inclined; 
the wall opposite the party wall, that is, in the Custom House 
side, was strained; and there is testimony that the cross 
walls leaned and the joists were charred. 

Of course, the injuries by the fire were the more serious be- 
cause of the condition of the premises before requiring, it 
seems, girders and other appliances to hold it together, and it 
is in proof that at the time of the fire necessary repairs were 
being made. The current of the testimony is that the build- 
ing was old and frail before the fire, one of the witnesses testi- 
fying it was unsafe, and that it was so injured by the fire as 
to make it insecure, even with the repairs possible to be made. 
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In this condition the building was condemned by the city en- 
gineer, and there was a refusal on the part of the city authori- 
ties to permit any repairs. The public safety, in their opinion, 
required the building should be rebuilt. 

In this condition of the record, it is urged on us by the de- 
fendant that the building could have been repaired so as to 
make it as good as before the fire, and the cost of these re- 
pairs should be the measure of the recovery. There is a mass 
of testimony as to the practicability of such repairs, or their 
efficacy if made or attempted. ‘There is testimony to the ef- 
fect that the building was injured to such an extent as to be 
beyond repair. On the other hand, it is testified, on behalf of 
the defendant, that the party wall taken down and rebuilt, 
anchors introduced connecting the walls, strips of new floor- 
ing supplied, with other work on ceilings and cross walls, 
would put the building in the same condition as it was before 
the fire. The qualification of all this kind of reparation not 
to be combined with large expense, -is that after all, as we 
gather from the record, the result would be what the wit- 
nesses term a “fire job,” sufficiently expressive, but made 
clearer by the testimony of the defendant’s witness: That 
the building, with all the proposed repairs, would still be un- 
safe. 

The police power of municipal corporations, to guard 
against unsafe buildings by ordering their demolition, will not 
be questioned. Its exercise may be erroneous and the power 
may be abused, but still it exists, subject to judicial control. 

sut courts should not interfere with it unless on very clear 
grounds. In this case there is the condemnation of this build- 
ing by the city engineer; the action of the mayor for the en- 
forcement of that condemnation; the prosecution of the 
owner, the plaintiff, for noncompliance; and finally the re- 
fusal of the city authorities to permit attempted repairs of a 
building deemed a menace to life. The defendant claims all 
this action of the authorities was illegal, and not to be con- 
sidered in determining the question of liability under the 
policy. Conceding the action was not conclusive, we are re- 
mitted to the issue of fact as to the condition of the building, 
and our conclusion from the record is that no repairs would 
have furnished a safe building. 

There is thus presented the question whether the indemnity 
to the assured for a loss by fire is to be found in the estimated 
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cost of repairs, which, if made, would not give him a secure 
building, and when, too, the authorities prohibit the repairs. 
Can the assured be required, under the repairing clause of the 
policy, or under any view, to accept that species of indemnity? 
Are not all insurance policies, and their reservations as to re- 
pairing buildings injured by fire subordinated to the public 
safety, and the police power securing the public against inse- 
cure building and dangerous constructions? Irrespective of 
all considerations of the public safety, is not the assured en- 
titled, under any interpretation of the policy to some other 
and better indemnity for a loss by fire than the cost by repairs 
on the building that cannot be made safe by any repairs? A 
total loss may be claimed though the walls of the building 
stand, and the elements that composed it be entirely con- 
sumed. It is the same, we think, when the insured building 
‘annot be made secure by repairs. Nor will it make any dif- 
ference in such cases of constructive total loss, that the con- 
dition after the fire is due, in part, to causes existing before. 
Such causes are deemed remote, not the proximate causes of 
the loss. The insurer taking a risk on an old, and in this in- 
stance, an insecure building, incurs the obligation to pay for a 
total loss if the injuries by the fire, combined with antecedent 
defects, make repairs impracticable. The value of the old 
building at the time of the fire is the measure of indemnity 
promised by the policy. Recognizing this measure as appli 
cable in this case, we understand it to be not disputed, the 
. lower court has adopted the minimum valuation of the wit- 
nesses: Wood on Fire Insurance, sections 445, 446; May on 
Insurance, section 433; 18 South Western Reporter, 337; 54 
Cal., 450; 127 Mass., 309; 11 Mich., 446; 19 Wall., 640; Am. 
Dig., 193, p. 2671, No. 316. 

The defendant contends against any liability for injury to 
the wall between the yard and the adjacent premises. The in- 
surance was on the main and rear buildings. We are not fur- 
nished with any authority excluding under such a _ policy 
injury to the connecting or yard walls. It would seem that a 
policy on buildings front and rear should be deemed to include 
appurtenances as walls: Wood on Fire Insurance, section 
474; Workman vs. Insurance Company, 2 La., 507. There is 
no issue made in the discussion as to the value of the debris 
of the old building used, as we infer, by the insured, and 
though the insured has held for a total loss. We have been 
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called on to deal only with two standards of liability, that of 
repairs, which we cannot adopt, and that of valuation of the 
insured building, as to which there seems to be no dispute. 
The insured suggests that there should be, in any event, an 
allowance for one-half of the value of the party wall, not in- 
sured. We understand his right against the adjacent pro- 
prietor for that half would pass by subrogation: 2 Wood, 
section 500. Still there is no objection to make the reserva- 
tion of the right. 

It is therefore ordered, adjudged and decreed that, reserv- 
ing the defendant’s right to claim of the owner of the prop- 
erty adjacent to the premises insured the amount he may owe 
for the party wall, the judgment of the lower court be af- 
tirmed. 

On Rehearing. 
Warrrns, J. 

The following are the grounds of the defendant’s motion; 
Viz.:— 

1. Phat there is error in the said opinion, in so far as it holds 
that there was a constructive total loss of the buildings de- 
scribed in plaintiff’s petition as the consequence of the fire, 
that the fact and truth was and is, that any loss suffered by 
the plaintiff in the premises, and due to fire, can easily be dif- 
ferentiated and separated from the loss due to the general bad 
condition of his buildings; to their age, consequent infirmities 
and defects, and to the consequent necessity, as found by the - 
court, of tearing down ‘the same after the fire alleged to have 
been the cause of all the loss suffered by the plaintiff. 

2. That there is error in the opinion of the court in that it 
finds that the lower court adopted the minimum valuation of 
the witnesses as to the value of the premises described in 
plaintiff's petition, whereas, in truth and in fact, both the 
lower court and this court adopt the maximum valuation, and 
that the finding of the court as to the measure of damages is 
erroneous, even if the defendant and appellant is to be held 
liable for the value, at the time of the fire, of all the buildings 
and constructions described in plaintiff’s petition. 

3. That there is error in said opinion in holding that the 
defendant and appellant should be mulcted in the value of 
one-half of the party wall, which did not belong to the plain- 
tiff at all, and for which. as appears from the record, he has 
already instituted suit against third persons. 
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4, That there is error in the opinion of the court in so far 
as it holds the insurance company liable for the value of the 
yard wall, the value wherefore is expressly excluded from 
consideration under the terms of the policy sued on. 

1. Was there “A constructive total loss of the building de- 
scribed in plaintiff’s petition as a consequence of the fire” ? 
Is there error in our opinion in this respect? Defendant’s 
counsel put their proposition thus: “ Upon the first point 
there we respectfully submit that the court should, as the first 
element in deciding upon the amount of plaintiff’s recovery, 
fix upon the value of the property forming the subject-matter, 
ithe total loss which, if you assume the whole of the front 
building to be lost, will be somewhere between three thousand 
dollars and five thousand, three hundred and thirty-three dol- 
lars and thirty three and one-third cents. And taking thuse 
figures as a starting point, then deductions or additions should 
be made according to the views of the court upon the follow- 
ing propositions :— 

“The burden of the proof was upon the plaintiff, and he has 
failed by a fair preponderance of proof to show that the loss 
is as high as the second-named figures. ‘To give him the aver- 
age of the two, or four thousand, one hundred and sixty-six 
dollars and two-third cents, is more than fair. To give him 
three thousand dollars seems to us the necessary result of the 
present state of the record:” Brief, p. 4. 

Consulting plaintiff’s petition, we find the following allega- 
tions; viz.: ‘That your petitioner is the bona fide and legal 
owner of fire policy No. 4,368,896, issued by the (defendant) 
company for ten thousand dollars, upon the buildings and im- 
provements on the property situated at the corner of Royal 
and Custom House Streets. 


x * * 


“Said buildings and improvements being designated in said 
policy as consisting of a three-story brick slated building, and 
rear building attached.” 

The petition further represents “ that on the 28th of Octo- 
ber, 1891, * * * a fire occurred in the premises immedi- 
ately adjoining your petitioner’s above-described property, 
and was communicated to the said buildings and improve- 
ments covered by said policy, and that the effect of the said 
fire was such that the said buildings and improvements, cov- 
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ered by said policy, were greatly injured and damaged there- 
by; and the loss by said fire to your petitioner was practically 
a loss and entire destruction of the property insured afore- 
said; and your petitioner is entitled to recover on the said 
policy for the total loss of the property insured.” 

Therefore, the plaintiff's claim is the total loss of all the 
buildings insured, and his averment is that the loss by said 
fire “ was practically a loss and entire destruction of the prop- 
erty insured;” that is to say, there was a constructive total 
loss of all the property insured. 

In our opinion we say :— 

“The serious question in this case is as to the amount of 
loss. The building was old, and the copious testimony as to 
its walls, flooring, joists, openings, and in other respects, pro- 
duces the conviction that the building when insured was not 
sound. 


“It was seriously atfected by the fire, both by the flames 
and the falling walls. 

“The party wall was so injured as to be useless; that por- 
tion dividing the yards was inclined; the wall opposite the 
party wall—that is, on the Custom House (Street) side—was 
strained; and there is testimony (that) that the cross wall 
leaned and (that) the joists were charred. 

“ Of course, the injuries by the fire were more serious be- 
cause of the condition of the premises, requiring, it seems, 
girders and other appliances to hold it together; and it is in 
proof that, at the time of the fire necessary repairs were being 
made. The current of the testimony is (that) the building was 
old and frail before the fire—one of the witnesses testifying 
that it was unsafe and that it was so injured by the fire as to 
make it insecure, even with the repairs to be made. 

“Tn this condition the building was condemned by the city 
engineer, and there was a refusal on the part of the city au- 
thorities to permit any repairs. The public safety, in their 
opinion, required the building should be rebuilt.” After 
thoroughly reviewing the evidence applicable to the situation 
just described, the opinion says: “ Conceding the action was 
not conclusive, we are remitted to the issue of fact as to the 
condition of the building, and our conclusion from the record 
is that no repairs would have furnished a safe building.” 

Again, the opinion says:— 
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“A total loss may be claimed though the walls of the build- 
ing stand, and the elements that composed it be not entirely 
consumed. It is the same, we think, when the insured build- 
ing cannot be made secure by repairs. Nor will it make any 
difference in such cases of constructively total loss that the 
condition after the fire is due, in part, to causes existing be- 
fore. Such cases are deemed the remote and not the proxi- 
mate causes of the loss. The insurer taking a risk on an old 
and, in this instance an insecure building, incurs the obliga- 
tion to pay for a total loss if the injuries by the fire, combined 
with the antecedent defects, make repairs impracticable.” 

We have made these lengthy extracts from the opinion as 
the best means of showing there was a constructive total loss 
of all the buildings which were covered by the policy. 

Neither the statement of the opinion nor the legal princi- 
ples announced as controlling it, are called in question by 
counsel for the insurance company, nor is the summary of the 
proof afforded by the record disputed. 

It is our conclusion that there was a constructive total loss 
of the building described in plaintiff’s petition. 


Il, 

Is there error in the opinion in stating that the court 
adopted the minimum valuation of witnesses as to the worth 
of the building insured? 

On this question the opinion says :— 

“The value of the old building at the time of the fire is the 
measure of indemnity promised by the policy. Recognizing 
ihis measure as applicable in this case, we understand it to be 
not disputed (that) the lower court had adopted the minimum 
value of the witnesses.” 

The plaintiff sued for ten thousand dollars, the full amount 
of the policy, and the District Court gave him judgment for 
eight thousand dollars only; and our opinion and decree af- 
firmed that judgment. 

At the date of the issuance of the policy—September 20,1891 
—the building insured was estimated to be worth ten thou- 
sand dollars, the amount of the defendant’s risk; and the loss 
by fire occurred on the 28th of October, 1891, a few days over 
one month intervening between those dates. 

Under this estimation of the value of the property the de- 
fendant accepted premiums from the plaintiff and undertook 
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the risk, and under this claim of deficiency in value this court 
has diminished the plaintiff’s recovery by two thousand dol- 
lars. There is in defendant’s answer no charge of either con- 
cealment or fraud on the part of plaintiff in procuring the in- 
surance at ten thousand dollars of valuation. 

On the question of actual value of the property, one witness 
—a dealer in real estate, and well acquainted with the prop- 
erty—said that in 1890 it was worth twelve thousand dollars 
or fifteen thousand dollars. 

The plaintiff, as witness, says it was worth twelve thousand 
dollars or fourteen thousand dollars. 

A contractor states that a duplicate of the building de- 
stroyed would cost nineteen thousand, nine hundred and fifty 
dollars. 

Another builder and architect places its value at twelve 
thousand dollars. He says he considers the value of the old 
building, at the time he examined it, something like eight 
thousand dollars. 

Another witness, this last one for defendant, states that it 
would have cost ten thousand dollars to replace the burnt 
buildings. 

In our opinion, we regard this testimony as perfectly con- 
. ¢lusive to the effect that the District Judge adopted the low- 
est valuation and not the maximum valuation, as charged. 


If. 

With regard to the allowance for the party wall being re- 
duced one-half, we think the defendant’s claim is groundless, 
because we have already held that defendant is liable to the 
plaintiff for ‘a constructive total loss, he cannot be reimbursed 
for a total loss if one-half of the value of the party wall is 
deducted from his claim and he be relegated to a question 
against his co-preprietor for reparation of his loss on that 
behalf. 

Our opinion says: “The insurer suggests that there 
should be, in any event, an allowance for one half of the value 
of the party wall not insured. We understand (that) its right 
against the adjacent proprietor for that half would pass by 
subrogation:” 2 Woods, section 500. “Still, there is no ob- 
jection to (making) the reservation of that right.” We see 


nothing in defendant’s brief to shake our conclusions on this 
subject. 
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If the defendant be responsible under his contract to repair 
and make good to plaintiff the constructive total loss, it must 
pay for the party wall, otherwise the remuneration would be 
inadequate for the purpose of rebuilding and the complete 
measure of its engagement would be unfilled. 

The remaining question is, whether there is error in our 
opinion in holding the defendant for the value of the yard 
wall; that is, the wall which separated the yard of the plain- 
tiff from that of the adjoining vard. 

In our opinion we say :— 

“The defendant contends against any liability for injury 
to the wall between the yard and the adjacent premises. 

“The insurance was on the main and rear buildings. We 
are not furnished with any authority excluding under such a 
policy injury to the connecting yard walls. 

“Tt was simply that a policy on buildings, front and rear, 
should be deemed to include appurtenances as walls:”’ Wood 
on Fire Insurance, section 474; Workman vs. Insurance Com- 
pany, 2 La., 507. 

Having gone over this case again very thoroughly, we are 
fully convinced that our opinion and decree are correct and 
must remain undisturbed. 

It is therefore ordered and decreed that our original judg- 
ment and decree remain undisturbed. 
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SUPREME COURT OF SOUTH CAROLINA. 


THOMPSON 
v8. 


SECURITY TRUST & LIFE INS. CO. 
OF PHILADELPHIA.* 


An affidavit regarding health of insured, made in connection with an- 
other case is not admissible in evidence. 


The policy required evidence regarding the truth of statements in the 
application which should be satisfactory to it, under penalty of ren- 
dering it void until furnished. 


Held, That if the evidence furnished is such as would be considered sat- 
isfactory by a person of common sense and honesty, it will bind the 
company, whether satisfactory to it or not. 


Held, That a demand for such evidence by the company did not avoid 
the policy until the insured had failed to furnish it. 


Appeal from Common Pleas Circuit Court of Spartanburg 
County. 


Mower & Bynum and R. K. Carson, for Appellant. 
D. E. Hypricu and Sranyarne Witson, for Appellee. 


Gary, A. J. 

This is an action on a policy of insurance on the life of W. 
W. Thompson, who died on the 8th of August, 1899. The 
policy was issued ‘on the 29th of December, 1898, and this ac- 
tion was commenced on the day of November, 1899. The 
jury rendered a verdict in favor of the plaintiff for the amount 
of the policy. 

The appellant’s first exception is as follows: ‘(1) Because 
his honor erred in refusing to allow the defendant the opening 
and reply.” The complaint alleged that the defendant, by its 
authorized agent, Elliott Estes, issued the said policy of insur- 
ance. The defendant, in its answer to the complaint, denied 
the agency of Elliott Estes, and also denied several other alle- 
gations of the complaint. The rule for determining who is en- 
titled to the opening and reply is thus stated in Addison vs. 
Duncan (35 8. C., 165): “The true test is, who would be enti- 
tled to a verdict if the case is submitted to the jury simply 
upon the pleadings, without evidence being adduced by either 

* Decision rendered, March 31, 1902. 
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side? If the plaintiff, then unquestionably the defendant, 
being the actor, would have the right to open and reply.” The 
rule is aftirmed in Beckham vs. Railway Co. (50 8. C., 25), in 
which the court says: “The true rule in the cases where de- 
fendant acquires the right to open and reply is well stated in 
the opinion of Mr. Chief Justice McIver, in Addison vs. Dun- 
can (35 8. C., 165) to exist in those cases where the defendant, 
by his pleadings, admits the plaintiff’s cause of action as stated 
in the complaint, and relies solely upon an affirmative defense 
based upon the facts stated in the answer, so that without evi- 
dence by defendant the plaintiff would be entitled on the 
pleadings to a verdict.” It is evident that it was not the in- 
tention of the defendant to admit the plaintiff’s cause of 
action, and to rely solely upon the defenses set up in the an- 
swer; otherwise it would not have inserted the carefully pre- 
pared denials in its answer to the complaint. The denial that 
Elliott Estes was the agent of the defendant was in effect a 
denial that the defendant entered into the contract as set 
forth in the complaint, and, while there is an admission in the 
answer that the defendant insured the life of W. W. Thomp- 
son, it has no just ground to complain that the court by its 
ruling cast upon the plaintiff the burden of proving those alle- 
gations of the complaint that were denied by the answer. 

The second exception is as follows: ‘(2) Because his honor 
erred in refusing to admit in evidence the affidavit of W. W. 
Thompson made May 8, 1898, in suit of Jessie M. Thompson 
against C. P. & A. E. Brown, in which deponent said ‘ that de- 
ponent has been for a year, and is now, in frail health, for- 
bidding, most of the time, attention to business.’” The case 
of Dial vs. Association (29 8S. C., 560) shows that this exception 
cannot be sustained. 

The third, fourth fifth, sixth, and seventh exceptions assign 
as error that his honor, the presiding judge, should have 
charged the defendant’s requests therein set forth without 
qualification or modification. They fail to specify wherein the 
qualification or modification was erroneous, and are therefore 
too general to be considered. 

The eighth exception, however, specifies the particular in 
which it is alleged the qualifications and modifications were 
erroneous. The eighth exception is as follows: “(8) Because 
his honor erred in charging the jury: ‘ Now, all those re- 
quests to charge, from the eighth through twelfth, are based 
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upon the contract set out in the complaint (that is, the 
terms of that contract, which the court has already read to 
you); and they are sound propositions of law, provided we 
bear in mind that every contract which the law takes cogni- 
zance of and enforces must be a reasonable contract. Parties 
may bind themselves to unreasonable things. They may make 
hard contracts, and be bound by them, or be estopped from 
asserting rights to the contrary of such contracts. But where 
persons enter into a contract, no matter what the terms may 
be,—whether they are hard or not,—when the contract comes 
to be construed by the court, it will always construe the con- 
tract to be a contract made between reasonable beings, made 
in good faith on both sides, and upon the grounds of reason 
and common sense and justice, and will hold parties bound by 
the terms of their contract, within the limitations of common 
sense and reason and justice. The court will never construe 
any contract to be against good conscience, no matter what 
the stipulations of the contract may be; and if an insurance 
company reserves to itself the right to allege that there is 
something improper in the contract, and reserves to itself the 
right to avoid the contract because of such allegation, then the 
allegation must be made; and, until the allegation is made, 
the contract stands as a valid, binding contract upon the in- 
surance company. Well, if the company goes a step further, 
and not only provides that it must make such an allegation,— 
that there is something improper; some fraud or concealment 
or untruth,—but that the other party shall be notified that de- 
fendant does allege such a failure in the contract, then, until 
such notice is given, the contract is still a binding contract 
upon the insurance company. It cannot, if those be the stipu- 
lations of the contract, simply annul the policy of insurance, 
without giving notice; and, if it further provides that the 
other party may have a reasonable time within which to file 
evidence that there is nothing improper in the contract, then 
the contract will be a binding, valid contract until such rea- 
sonable time is given the other party to file such evidence; 
and, if the insurance company further provides in its policy 
that the evidence furnished by the other party must be satis- 
factory to it (the insurance company), then the law will hold 
that the insurance company is going to determine the question 
of whether the evidence is satisfactory or not by the same 
principle which would govern any reasonable or ordinary per- 
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son acting honestly and justly, and in accordance with the 
principles of reason and common sense; and if the evidence 
should be furnished by the other party as required, and it 
should be such as a person of ordinary reason and honesty and 
justice and common sense would consider satisfactory, then 
the insurance company will be held bound to accept such evi- 
dence, whether, as a matter of fact, it is accepted or not, when 
the matter comes to be investigated and passed upon by a 
court. And so, in this case, if you should find that the insur- 
ance company did make all these stipulations in its contract; 
that the parties concerned (the insured and this plaintiff here) 
did furnish evidence,—it must be for you to say whether that 
evidence was such as would be satisfactory to a person of 
ordinary common sense and honesty and justice and reason. 
If vou conclude that it would be, then the insurance company 
cannot avoid its contract upon the ground that it does not so 
regard such evidence as satisfactory. If you conclude that 
the evidence furnished would not be satisfactory to a person 
of ordinary reason and justice and honesty and common sense, 
then the insurance company would not be bound to accept 
such evidence, and the contract would therefore ‘be void, so as 
to relieve the company from the obligation upon it; and, sub- 
ject to those principles, I charge you these propositions of law 
as I have read them to you.’ Erred in the following particu- 
lars: (a) In thereby modifying and qualifying the eighth, 
ninth, tenth, eleventh, and twelfth requests to charge of the 
defendants. (b) In making the reasonableness of the contract 
the test of its validity and binding effect between the parties 
thereto. (c) In failing to give full effect to the express terms 
of the contract under consideration. (d) In holding that, un- 
der the contract involved in this case, notice must be given of 
the cancellation of the policy, when he should have held, under 
the express terms of the contract, that when notice was given 
thereunder that it was alleged that some of the statements in 
the application were other than true and complete, and de- 
mand was made for evidence of the truthfulness of said state- 
ments, then the policy of insurance became ipso facto null and 
void, and would remain so until evidence of the truthfulness 
of said statements, satisfactory to the company, should be 
filed with and approved by the company. (e) In holding that 
the contract of insurance under consideration would continue 
of force after such notice and demand until a reasonable time 
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had elapsed for the filing of evidence of the truthfulness of the 
assailed statements. (f) In holding that the insurance com- 
pany was bound under this contract to allow a reasonable 
time for filing evidence of the truthfulness of the assailed 
statements, and that until such reasonable time had elapsed 
the company would remain liable on the policy, and have the 
same to pay in case the insured died in the meantime. (g) In 
holding that any action of the insurance company under this 
contract, in rejecting or refusing to approve evidence sub- 
mitted to it, would be subject to review in an action on the 
policy. (h) In holding that it was for ‘ you [the jury] to say 
whether that evidence was such as would be satisfactory to a 
person of ordinary common sense and honesty and justice and 
reason. If you conclude that it would be, then the insurance 
company cannot avoid its contract upon the ground that it 
does not so regard such evidence as satisfactory. If you con- 
clude that the evidence furnished would not be satisfactory to 
a person of ordinary reason and justice and ‘honesty and com. 
mon sense, then the insurance company would not be bound to 
accept such evidence, and the contract would therefore be 
void, so as to relieve the company from the obligation upon it,’ 
—when by the terms of the contract the company was exclu- 
sively vested with the right to determine this question. (i) In 
holding that, if the insurance company did not approve evi- 
dence submitted. for reinstatement of policy under the con- 
tract, such action was not final and conclusive, and that, if the 
jury found that the evidence submitted ought to have been ap- 
proved by the company, then the policy would remain of 
force.” The application for insurance contains the following: 
“1 hereby agree, for myself and all parties who may have an 
interest hereunder, that all the foregoing statements and an- 
swers are material and warranted to be true and complete, 
and that no other information, statement or answer than is 
therein contained, whether known to, made by, or given to any 
person, shall ever be construed as forming part of the contract 
of insurance issued upon this agreement; and I further agree: 
That if there be in any of the above statements or answers 
any fraud, untruth, evasion, or concealment of facts, whether 
material or not, any policy granted upon this application shall 
be ipso facto null and void, and all payments made thereon 
shall be forfeited to the company. But nothing herein con- 
tained shall be held to prevent the company from introducing 
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any information as evidence of fraud, untruth, evasion, or con- 
cealment of facts. That if any of said statements or answers 
as recorded above, whether written in my own hand or not, 
are alleged to be other than true or complete, and the parties 
then in interest fail, when called upon, to furnish to the com- 
pany evidence satisfactory to it to the contrary, then the 
policy of insurance shall be ipso facto null and void until said 
evidence as aforesaid is filed with and approved by the com- 
pany; and said policy shall be surrendered to the company 
upon payment by it of the reserve to the credit of said policy 
on the books of the company. That in any distribution of sur- 
plus, the determination by the company of the amount to be 
apportioned to any policyholder is hereby ratified and ac- 
cepted. That no insurance shall be in force until the delivery 
of the policy to, and the payment of the first premium by, the 
party whose life is insured, while in good health. That any 
physician who has attended or may hereafter attend me pro- 
fessionally or otherwise is hereby authorized and requested to 
give full information of any knowledge acquired thereby, any 
statute to the contrary being hereby expressly waived. I also 
warrant and agree that I will not die by any act of my own, 
whether sane or insane, within the period of three years from 
this date.” 

The answer does not set forth the fact nor is there any tes- 
timony to the effect, that the insurance company offered to 
return either the premium of insurance, or the reserve to the 
credit of said policy on the books of the company, after it had 
knowledge of the alleged bad health of W. W. Thompson. It 
is well settled in this State that a party cannot complain of 
fraud in a transaction, when, with knowledge of the fraud he 
still retains the benetits which he derived from the transac- 
tion: Levister vs. Railway Co., 56 8. C., 508; Riggs vs. Asso- 
ciation, 61 8. C., 448. As this objection, however, was not 
urged upon the trial on the circuit, we will decide the ques- 
tions presented by the exception. 

The authorities upon the question whether, under an agree- 
ment that an act shall be done in a manner satisfactory to the 
promisee, he shall be the sole arbiter of the perform- 
ance according to the agreement, with inquiry as to 
his decision being made arbitrarily and_ capriciously, 
are not in accord, as will be seen by reference to 
the notes on pages 714 and 715 of 21 Am. & Eng. 
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Enc. Law (ist Ed.), the notes to the case of Boiler Co. vs. Gar- 
den (N. Y.), reported in 54 Am. Rep., 709 (s. ¢. 4, N. E., 749), 
and the cases cited by the attorneys in this appeal. In a note 
stating the general doctrine on page 714 of 21 Am. & Eng. 
Enc. Law (ist Ed.), it is said: “In Gray vs. Bank (City Ct. 
N. Y., 10 N. Y. Supp., 5), upon the construction of a contract 
to make steel-plate bank drafts, ‘a satisfactory design’ to be 
furnished the purchaser, it was held that the purchaser might 
reject the work without assigning any reason for his dissatis- 
faction. The court, by McAdam, C. J., said: ‘There is no 
doubt of the general proposition that where one party agrees 
to do a thing to the satisfaction of another, and the excellence 
of the work is a matter of taste,—such, for instance, as a por- 
trait. bust, suit of clothes, dramatic play, or a particular piece 
of furniture,—the employer may reject it without assigning 
any reason for his dissatisfaction. In such a case the law can- 
not relieve against the folly of the employee by inquiring 
whether the dissatisfaction of the employer was based upon 
reasonable grounds or not. It is even doubtful whether it can 
inquire into the good faith of the employer’s decision. * * * 
larties must stand to their contract as they make it, and, if 
one party agrees to furnish an article that is satisfactory to 
the other, he constitutes the latter the sole arbiter of his own 
satisfaction. If, however, the task to be performed does not 
involve matter of taste, fancy, or judgment, but of common 
experience, such as an ordinary job of mechanical work, or the 
quality of material, a different rule applies, and in such cases 
the law will say what, in reason, ought to satisfy a contract- 
ing party, does satisfy him.” The court in the case of Boiler 
Co. vs. Garden (101 N. Y., 387), after deciding that an un- 
founded allegation of dissatisfaction was no defense to an 
action to recover the amount due for altering boilers, when 
the price was to be paid as soon as the defendant was “ satis- 
fied that the boilers as changed are a success,” uses this tan- 
guage: “Another rule has prevailed, where the object of a 
coutract was to gratify taste, serve personal convenience, or 
satisfy individual preference. In either of these cases the 
person for whom the article is made or the work done may 
properly determine for himself, if the other party so agrees, 
whether it shall be accepted.” The distinction is based on 
sound principles. When the object of a contract is to gratify 


taste, serve personal convenience, or satisfy individual prefer- 
Vou. XXXI.—45. 
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ence, the benefit which the promisee derives therefrom is of a 
personal nature; and his pleasure, which he has in view in en- 
tering into the contract, consists in its performance to his sat- 
isfaction. The personal character of such a contract is an 
element entering into it of which the promisor is bound to 
take notice. If the promisee was not allowed to be the sole 
arbiter of the one performance of the agreement in such cases, 
he might be compelled to accept what, in his estimation, was 
of no value or benefit to himself, and which would have de- 
terred him from entering into the contract. In other cases 
the reasonableness of the promisee’s action in determining 
the question is the element entering into the contract, and a 
disregard of this element is in the nature of a fraud on the 
rights of the promisor. It is bad faith and unfair dealing for 
a person to act unreasonably in an ordinary ‘business transac- 
tion, when there is nothing in the contract of a personal na- 
ture. The action of the insurance company in the case under 
consideration was not dependent upon taste or upon any fact 
of a personal nature, but solely upon the existence of ‘a fact in 
an ordinary business transaction, and it would be bad faith 
for it to refuse to be governed by reason and common sense 
in determining the existence of such fact. There are expres- 
sions in the case of Bethea vs. Railroad Co. (26 8. C., 91) ,;which 
would seem to indicate that this court had announced a doc- 
trine at variance with the foregoing views, but the principles 
here stated were not necessarily involved in that case, as 
there were other grounds upon which the court rested its de- 
cision. 

The ninth exception is as follows: “(9) Because his honor 
erred in refusing to charge as requested by the defendant: 
‘That if the jury find that the contract set out in the eighth 
paragraph of the answer was made between William Waddy 
Thompson and the defendant company; that if the jury fur- 
ther find that the policy sued on herein was issued upon the 
said application and contract, and that the statements and 
warranties in said application were made a part of the policy; 
that if the jury further find that the defendant company, with- 
in two years after the issue and delivery of the policy, pursu- 
ant to the terms of said agreement or contract set out in the 
eighth paragraph of the answer, gave the parties in interest 
under the policy the notice and made the demand upon them 
set out in the ninth paragraph of the answer,—then I charge 
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you, as a matter of law, that the policy became ipso fatco null 
and void until the evidence called for by the defendant in said 
notice and demand was filed with and approved by the defend- 
ant company; and that, until such evidence was filed with and 
approved by the defendant company, no recovery could be had 
on the policy by any of the parties in interest under the 
policy” ” Waiving the objection to this exception that it 
fails to specify the particulars in which his honor erred in re- 
fusing to charge the request, it cannot be sustained. By ref- 
erence to the agreement forming a part of the application 
hereinbefore mentioned, it will be seen that the request was 
contrary to the agreement. Under the terms of the agreement, 
the policy was not to become null and void unless there was a 
failure to furnish the evidence therein mentioned, while the 
request to charge was to the effect that the policy became null 
and void as soon as the company gave the notice and made the 
demand mentioned in the request. 

The tenth exception is as follows: “(10) Because his honor 
erred in refusing to charge said last-mentioned request on 
the ground stated in his charge; viz.: ‘The remaining re- 
quest which the defendant has submitted does not fully state 
the terms of the policy, and therefore it forms no foundation 
sufficient for the construction of the contract in it, and it is 
therefore refused.’” This exception is disposed of by what 
was said in considering the ninth exception. 

The eleventh exception is as follows: “(11) Because his 
honor erred in charging the jury, as requested by the plaintiff 
in her second request to charge: ‘That, under the terms of 
the policy contract herein sued on, the defendant could not 
cancel it, upon allegations of the falsity of any statement, rep- 
resentation, warranty, or answer contained in the application, 
without giving the insured or beneficiary a reasonable oppor- 
tunity to furnish satisfactory proof of the truth of such state- 
ment, representation, warranty, or answer; and it is a ques- 
tion of fact for the jury whether such reasonable opportunity 
was given, and whether satisfactory proof was furnished in 
compliance with the demand of the defendant company, if de- 
mand was made for such proof.’” Waiving the objection that 
the exception fails to specify in what particular the charge 
Was erroneous, this court is satisfied that the propositions of 
law therein set forth are sound and in accordance with the 
views hereinbefore expressed. 
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The twelfth exception is as follows: “(12) Because his 
honor erred in practically confining the attention of the jury, 
in consideration of the defenses set up in the answer, to those 
set up in the tenth and eleventh paragraphs of the answer, to 
the exclusion of that set up in the eighth and ninth para- 
graphs.” If his honor made a mistake in stating the issues 
prescnted by the pleadings, it was the duty of counsel to call 
his attention to the mistake, in case they desired to make such 
error the basis of an appeal. 

Tne thirteenth exception is as follows: ‘“(13) Because his 
honor erred in charging the jury that the death of the insured 
and the nonpayment of the policy were in issue, or were dis- 
puted facts in the case.” While the plaintiff might have had 
cause to complain of this charge, the defendant certainly did 
not, as the ruling was in favor of the defendant. 

It is the judgment of this court that the judgment of the 
Circuit Court be affirmed. 


SUPREME COURT OF IOWA. 


NEWTON 
v8. 


SOUTHWESTERN MUT. LIFE ASS’N.* 


The articles of association which were made part of the contract pro- 
vided that thirty days’ notice prior to the date that the insurance 
becomes delinquent should be given to the insured, and a member 
failing to pay any part of the premium when it became due should 
forfeit his insurance; also, that any neglect to pay the premium 
when due, or within thirty days of notice, should work a forfeiture. 
The premium came due April 26th, and the thirty days’ notice had 
been given, but shortly before that date an arrangement was made 
with the association to pay in monthly instalments, and the first 
instalment was paid. The second instalment, which fell due May 
26th, was not paid on that date, and the policy was declared for- 
feited. No notice had been sent regarding such instalment. 

Held, That the contract required notice of such instalment, and could 
only be forfeited in case of nonpayment within thirty days after 
such notice had been given. 

Held, That there is a clear distinction between life insurance companies 
and life insurance associations. A statement that no company had 
ever declined insurance on the life of the applicant was not false 
because such insurance had been declined by a benevolent order. 


* Decision rendered, April 11, 1902. 
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Held, That evidence of the medical examiner in such case that he would 
have disapproved the application had he known the facts was not 
admissible, nor was evidence of fraud admissible. 

Feld, That evidence as to an intention on the part of the insured to de- 
fault in the May payment was immaterial, and was not new evidence 
which would be a ground for a new trial. 


Appeal from District Court, Marshall County. 


J. L. Carney, for Appellant. 

C. H. Van Law, for Appellee. 

McCtary, J. 

An annual premium on the policy of insurance on which this 
action was brought came due on the 26th day of April. Thirty 
days before that time the officers of defendant had, in accord- 
ance with the provisions of the articles of the association, 
mailed to the insured notice of this premium, and that if not 
paid the policy would become forfeited. But prior to April 
26th a friend of the insured (the latter being at that time in 
poor health) had a conversation with the president of the de- 
fendant association, in which it was agreed that the premium 
on the policy might be paid in monthly instalments, and in 
accordance with this arrangement payment of one-twelfth 
part of the annual premium was made and accepted by the 
officers of defendant, in consequence of which it was agreed 
that the policy should remain in force until May 26th. No 
further payment being made before the latter date, the de- 
fendant association, without further notice, declared the 
policy forfeited, and notified the assured to that effect. Fur- 
ther tender of payment was refused, and soon afterward the 
assured died. Under this state of facts, which may be re- 
garded as established by the evidence without controversy, it 
is contended for the defendant that the court erred in direct- 
ing a verdict for the plaintiff, insisting, on the other hand, that 
the court should, as asked by the defendant, have directed a 
verdict in its behalf. 

The contract of insurance contains two references to the 
matter of giving notice of payments of premiums to come due, 
failure to make which will operate as a forfeiture of the policy. 
In the defendant’s articles of association, which are made a 
part of the contract, it is stipulated that 

A notice will be sent 'to each member at their address as the 


same appears of record in the home office, thirty days prior 
to the date their insurance becomes delinquent, and a mem- 





710 "Supreme Court of Iowa. . [Aug., 


ber who shall fail to pay his premium on or before 12 
o’clock m. of the last day of the term paid for as shown by 
the books of the association, or shall fail to pay any note for 
premium, or any part of premium in cash at maturity, shall 
be suspended, and his certificate of membership and policy 
of insurance shall become null and void. 


In the application, which is also made a part of the contract, 
it is declared that “any omissions or neglect to pay the pre- 
mium when due, or within thirty days from date of notice,” 
shall render the policy null and void. Had there been no ar- 
rangement varying the terms of the contract, the failure to 
pay the entire annual premium, or any portion thereof, on the 
26th day of April, would have caused the policy to become 
forfeited, the thirty days’ notice required by the contract hav- 
ing been given. But a new arrangement was made by which 
the right to exact the full annual premium was waived, and 
the policy was continued in force until the 26th day of May, on 
the payment of one-twelfth of the annual premium. It is 
contended, on behalf of plaintiff, that there was therefore no 
default until the 26th day of May, and that, as no thirty days’ 
notice was given that the policy would be forfeited on that 
date unless a further payment was made, the subsequent 
declaration of forfeiture by defendant was unauthorized. To 
meet this contention it is urged for defendant, first, that there 
was no consideration for the agreement to accept the premium 
in monthly instalments instead of in annual instalments; but 
we see no merit in this claim. Certainly, if the proper officer 
of the association agreed that the premiums should thereafter 
be paid morthly, such agreement would be binding on the 
company by way of estoppel, and the authority of the presi- 
dent to make such agreement cannot be called in question, for 
the reason that the company did actually receive one monthly 
instalment and gave the insured credit therefor. That this 
action on the part of the association estops it from contending 
that there was any forfeiture before the 26th day of May is 
too clear to require further argument. Secondly, the conten- 
tion is made that this extension for thirty days was a mere 
privilege, and that failure to comply with the terms of the ex- 
tensioa by paying the second monthly instalment operated as 
a forfeiture of the policy without further notice. But this 
contention is not in harmony with the terms of the contract. 
No matter what the ground of forfeiture, the policy was le- 
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gally in force until the 26th day of May, and it could be for- 
feited on that day, or afterward, by the defendant only on tlie 
viving of thirty days’ notice, as provided in the articles of in- 
corporation and the terms of the contract set out in the appli- 
cation. This is the plain meaning of the language used in the 
contract. The forfeiture, if it occurred, would be by reason of 
the failure to pay some premium or part of a premium due on 
that date, and, until thirty days’ notice was given that the 
policy would be forfeited on account of the failure to make 
payment, the defendant had no power to declare such for- 
feiture. The terms of the contract are too clear on this point 
to leave any room for discussion, and the cases cited by appel- 
lant are for that reason not in point. It is undoubtedly true 
that in the absence of any statutory regulation the parties 
may, by their contract, make a future failure to pay a pre- 
mium, or a portion of a premium, or a premium note at a speci- 
fied time, operate ipso facto as a forfeiture of the contract; 
but this contract imposes a condition that such forfeiture 
shall not take place until after thirty days’ notice, and such 
notice was not given. Thirdly, it is contended for the defend- 
ant that those who had undertaken to pay these monthly in- 
stalments for the assured knew, without further notice, that 
the policy would be forfeited if such instalments were not 
paid, and therefore that the notice would have been useless; 
but, again, this contention is not in accordance with the terms 
of the contract itself. The assured, or those acting for him, 
had the right to rely on the condition that thirty days’ notice 
of forfeiture would be given; and there is nothing to indicate 
waiver by the assured of this condition. It seems plain, 
therefore, that the defendant association had no right to for- 
feit the policy for failure of the assured, or those acting for 
him, to make further payment on the 26th day of May. 
Another defense on the part of the association was that as- 
sured had made a false answer to a question in his application, 
in which he was asked, “ Has any company ever declined to 
grant insurance on your life?” To which his answer was, 
“No.” The only evidence that this answer was false consists 
in the answer by the assured to a similar question in an appli- 
cation for membership in the Sovereign Camp of the Wood- 
men of the World. That question was, “ Have you ever been 
rejected for life insurance? If so, state when, name of com- 
pany or order.” The answer was, “ Yes, Modern Woodmen of 
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America; one year ago.” It seems to be conceded that if this 
answer was correct, then it sufficiently appears that prior to 
the answer made in the application to the defendant associa- 
tion the insured had been rejected on an application for mem- 
bership in an insurance association known as the Modern 
Woodmen of America. It is to be noticed, however, that the 
inquiry in the application to defendant was as to “ any com- 
pany,” while the inquiry in the other case was whether the 
applicant had “ever been rejected for life insurance,” and the 
inquiry further specifies, in “any company or order.” Now it 
may well be that the insured did not regard the inquiry with 
reference to “any company” as applying to insurance in a 
fraternal order. The insured himself seems to have made 
this distinction, and we are of the opinion that he was justi- 
fied in doing so. Where an insurance company or association 
seeks to avoid a policy or certificate of membership on the 
ground of falsity in the answer to a question which is by the 
terms of the contract made material, the court will construe 
the question and answer strictly as against the company, and 
liberally with reference to the insured: Stewart vs. Associa- 
tion (Lowa), 81 N. W., 752. If any construction can reason- 
ably be put on the question and the answer such as will avoid 
a forfeiture of the policy on the ground of falsity of the an- 
swer, that construction will be given, and the policy will be 
sustained. A clear distinction between life insurance compa- 
nies and life insurance associations is recognized in the pro- 
visions of the Code relating to life insurance. See sections 
1768, 1784, 1799. The defendant cannot complain if the in- 
sured, having that distinction in mind, failed to ‘disclose on 
application for insurance in an insurance association, when it 
has asked him only with reference to applications in insurance 
companies; and the distinction is sufficiently recognized in 
common usage to justify the assumption that assured had it 
in mind when he made the answer to the question asked him. 
Counsel for defendant seem to think that this would be alto- 
gether too technical to be recognized by the court; but we do 
not think so. It would have been perfectly simple and easy 
to have asked the question in a broader form, had it been de- 
sired that a comprehensive answer be given. When an appli- 
cant for insurance answers categorically the questions asked, 
and his answers are correct in any view of the question which 
can be reasonably taken, then the insurance company or ass0o- 
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ciation, as the case may be, ought not to be allowed to escape 
its liability on the ground that the answer is false. We do 
not discuss the question whether, under Code, § 1812, which 
makes the physician’s certificate conclusive, in the absence of 
fraud, as to the condition of ‘health of the assured at the time 
such certificate was given, the insurance company or associa- 
tion can set up falsity of an answer with reference to previous 
applications for insurance to avoid the policy. With refer- 
ence to the argument that the falsity of this answer consti- 
tuted fraud, it is enough to say that, inasmuch as we have 
found that the answer was not false, no fraud can be predi- 
cated upon it. So far, therefore, as the evidence was based 
on the falsity of the answer in question, the lower court did 
not err in directing a verdict for the plaintiff, and in refusing 
to direct a verdict for the defendant. Nor is the assignment 
of error, based on the exclusion of the testimony of the medi- 
cal director of defendant that he would not have approved 
the application had he kaown of the rejection of the applicant 
as a member of the Modern Woodmen of America, well taken; 
for. if the answer complained of was not false, then it is 
wholly immaterial what the action of the medical director 
would have been had he known of facts not inquired about in 
the application. The same consideration disposes of other 
assignments of error with regard to the rejection of evidence 
on the issue of fraud. If there was no false answer,then there 
was no evidence of fraud, and that question is not in the case. 

Complaint is made of the overruling of a motion for new 
trial on the ground of a showing of newly discovered evidence; 
but the evidence referred to related to the question of the in- 
tent of the insured as to making a payment on the 26th day of 
May, and that was wholly immaterial. It is of no consequence 
to determine whether, if the thirty days’ notice had been given 
with reference to that payment, the assured would have 
allowed the policy to become forfeited. The giving of the no- 
tice was a condition of the forfeiture, and it is not for the com- 
pany to say that it would have been ineffectual. 

The views we have indicated dispose of every assignment of 
error which is argued, and the judgment of the lower court 
must be affirmed. 





Supreme Court of Georgia. 


SUPREME COURT OF GEORGIA. 


PHCENIX INS. CO. or HARTFORD 
rs. 


SCHWARTZ.* 


1. A clause in a policy of fire insurance requiring the assured to keep 
the books and inventories of his business ‘‘ securely locked in a fire- 
proof safe at night, and at all times when the building [in which the 
stock insured is located] is not actually open for business, or, fail- 
ing in this,” to ‘‘ keep such books and inventories in some place not 
exposed to a fire which would destroy the * * * building,’’ does 
not apply to a suspension of business caused by such an emergency 
as a fire raging in the vicinity and threatening the consumption of 
the building, the same not being actually shut up, and business op- 
erations being interrupted because of the threatened danger. Under 
such circumstances the clause in question does require the insured 
to exercise reasonable diligence to preserve the books and inven- 
tories. 

2. Defects in a motion for a new trial caused by the failure to properly 
assign error upon the rulings of which complaint is made cannot be 
cured by setting out in the bill of exceptions the various grounds of 
the motion and specifically assigning error upon the overruling of 
each ground. 

3. Under the ruling of this court in Insurance Co. vs. Hart (112 Ga., 765), 
section 2140 of the Civil Code, which authorizes the plaintiff in an 
action upon a policy of insurance to recover, under certain condi- 
tions, damages and attorneys’ fees, is unconstitutional. 


Error from City Court of Richmond County. 


M. P. Carrotx, for Plaintiff in Error. 
J. R. Lamar and C. H. Conen, for Defendant in E:ror. 


Fis, J. 

A policy of insurance, issued by the Phoenix Insurance Com- 
pany of Hartford, Conn., to Mrs. E. A. Schwartz, upon her 
stock of goods and merchandise, contained, among others, 
the following provisions :— 

The following covenant and warranty is hereby made a 
part of this policy: ist. The assured will take a complete 
itemized inventory of stock on hand at least once in each 
calendar year; and unless such inventory has been taken 
within twelve calendar months prior to the date of this 
policy, one shall be taken in detail within thirty days of the 
issuance of this policy, or this policy shall be null and void 
from such date. * * * 2d. The assured shall keep a set 


* Decision rendered, April 2, 1902. Syllabus by the Court. 
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of books, which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales, 
and shipments, both for cash and credit, from date of in- 
ventory, as provided for in the first section of this clause, 
and during the continuance of this policy. 3d. The assured 
will keep such books and inventory, and also the last and 
preceding inventories, if such have been taken, securely 
locked in a fireproof safe at night, and at all times when the 
building mentioned in this policy is not actually open for 
business, or, failing in this, the assured shall keep such 
books and inventories in some place not exposed to a fire 
which would destroy the aforesaid building. In the event 
of failure to present such set of books and inventories for 
the inspection of this company, this policy shall become null 
and void, and such failure shall constitute a perpetual bar 
to any recovery thereon. 


Mrs. Schwartz’s store was consumed by a fire which origi- 
nated during business hours in another store on the same 
block. Her books and inventory were destroyed by the fire. 
They were not in the safe, but had been tied up in a bundle in 
anticipation of the possibility that the fire might spread to 
that store, and placed near the door, so that they might be re- 
moved in case of danger. The company refused to pay the 
policy, on the ground of the failure of the assured to produce 
her books of account and inventories in accordance with the 
terms of the contract of insurance, and upon the further 
ground of noncompliance with the “ iron-safe” clause of the 
policy, the provisions of which we ‘have quoted. Mrs. Schwartz 
thereupon brought suit for the amount of the policy, together 
with damages and attorney’s fees. The defendant demurred 
to so much of the petition as sought to recover damages and 
attorney’s fees. This demurrer was overruled, and the case 
proceeded to trial, resulting in a verdict for the plaintiff for 
the full amount sued for, including $625 damages for bad 
faith on the part of the defendant company in refusing to pay 
the policy, and $500 as attorney’s fees, whereupon the defend- 
ant made a motion for a new trial, which the court refused. 
To the overruling of its demurrer, and to the refusal of the 
court to grant a new trial, the insurance company excepted. 

1. The proper determination of the issues involved in the 
case before us depends largely upon the construction to be 
placed upon what is known as the “ iron-safe ” clause in the 
policy of insurance. It seems clear from the record that the 
plaintiff below had in her store at the time of the fire an iron 
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safe, which was open, and into which the books and other 
records of the business could easily have been placed; that 
upon the approach of the fire, however, they were not placed 
in the safe, but were tied in a bundle and put conveniently at 
hand, so that they might be removed from the building in the 
event that the conflagration, which was then some distance 
away, should seem to threaten the safety of the store; that 
the fire spread much more rapidly than was expected, with the 
result that a wall of the building in which the plaintiff’s store 
was located fell in, destroying her entire stock of merchan- 
dise; and that the books and inventory were not removed, but 
were destroyed with the building. It was the contenttion of 
counsel for the insurance company, as disclosed by their brief 
and the written requests for instructions to the jury, that 
upon the approach of the fire the plaintiff’s store was no 
longer “ open for business,” within the meaning of the iron- 
safe clause of the policy; that it thereupon became the duty 
of the plaintiff to promptly place the books (which up to that 
time had been in use) in the safe; and that her failure to do 
this, resulting in her inability to produce the books and in- 
ventory for the inspection of the company, was a bar to her 
right to recover on the policy. We cannot, however, concede 
that this is a fair construction of the iron-safe clause. It is 
plain that on all ordinary occasions when her store was not 
open for business, such, for instance, as Sundays, holidays, 
and after the store had closed at night, the plaintiff was re- 
quired by the clause in question to do one of two things: She 
must either have kept the books and inventories in her safe at 
the store, or else have removed them to some place where they 
would not be exposed to danger from fire. The clear intent of 
the clause is to guard against the possible destruction of these 
records during the absence from the store of those whose duty 
it was to look after them, and to that end it was provided that 
if the books were to be left in the store at night, and on other 
occasions when business was not being transacted, they must 
be kept in an iron safe, which, presumably, was the most se- 
cure place for them in the store. But we see no warrant for 
the construction that this clause was intended to apply to oc- 
casions of actual impending danger from fire, nor are we 
aware of any rule for determining just when, under circum- 
stances such as are disclosed by the record now under consid- 
eration, a store ceases to be “open for business.” The fire 
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took place during business hours, and it does not appear that 
the premises were ever actually closed. It was a time of 
great and sudden emergency, and, as a matter of fact, it is 
conceivable that the books might have been in greater danger 
from destruction, under the circumstances, in the iron safe 
than if removed to some place outside the store. Applied to 
the peculiar circumstances of the present case, we think that 
a fair interpretation of the iron-safe clause would be as fol- 
lows: The insured was required to preserve, and, in case of 
fire, to produce, her ‘books of account and inventories; the 
preservation of them being solely for the purpose of enabling 
ler to produce them when required. On all ordinary occa- 
sions when the store was not open for business, certain hard 
and fast rules were laid down to insure their preservation. In 
cases of sudden emergency, the insured must exercise all rea- 
sonable diligence to effect the main end of the iron-safe 
clause; viz.: to put the books in a place of safety, so that they 
could be produced for the inspection of the company’s agents 
after the fire. Whether such diligence required the placing 
of the books in the iron safe, or their removal from the build- 
ing, and whether, in the present case, the plaintiff used such 
diligence, were questions of fact, to be determined by the jury. 
See Insurance Co. vs. Kearney (Ind. T.), 46 8S. W., 414; Insur- 
ance Co. vs. Harris (Tex. Civ. App.), 25 S. W., 720. - 

2. Certain grounds of the motion for a new trial complain 
of portions of the judge’s charge, and of various rulings upon 
the admission of evidence, but do not point out in what the 
alleged error consisted. Apparently, counsel for the plaintiff 
in error attempted to cure this defect in the motion by incor- 
porating these grounds in the bill of exceptions, and there 
specifically assigning error on each; but under the ruling of 
this court in Hill vs. State (112 Ga., 32), and the cases there 
cited, these uxsignments of error cannot now be considered. 

3. Under the ruling of this court in the case of Insurance 
o. vs. Hart (112 Ga., 765), it is clear that the court erred in 
overruling the demurer to so much of the plaintiff’s petition 
as sought to recover d:unages and attorney’s fees nuder section 
2140 of the Civil Code. We accordingly reverse the judgment 
of the court below. Upon another hearing it should be tried 
upon the line indicated in the first division of this opinion. 

Judgment reversed. All the justices concurring except 
Little and Lewis, JJ., absent on account of sickness. 
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SUPREME COURT OF PENNSYLVANIA. 


KEEFER 
v8. 


MODERN WOODMEN OF AMERICA.* 


A society having a lodge system and ritual, incorporated in another 
State under an act providing for societies to furnish indemnity to 
widows, orphans, * * * and relatives of deceased members, is 
not an assessment life company rather than a fraternal society, 
within the statutes of Pennsylvania, because it has no sick benefit, 
has assessment rates fixed according to age, and promises specific 
sums at death. 


But where such a society was refused a register as a beneficial society, 
and could not legally do business as such, it will be regarded as an 
assessment life company. 


Where the certificate provided against recovery in case of suicide, and 
that it should be void if the insured should die of any act which, had 
it been done by him while in possession of all his faculties unim- 
paired, would be deemed self-destruction, suicide while insane avoids 
the policy. 


Appeal from Court of Common Pleas, Cumberland County. 


The opinion of the court below was as follows:— 

“A verdict was taken in favor of the plaintiff in this case 
for $3,376, subject to the determination of two reserved ques- 
tions of law which we will now consider in their order:— 

“1. Is the defendant a fraternal beneficiary society, or is it 
an assessment life insurance company? It was incorporated 
under the laws of Illinois on May 5, 1884, and in Bastian vs. 
Modern Woodmen (1897, 166 111., 595, 46 N. E., 1098) the Su- 
preme Court of that State spoke of it thus: ‘The Modern 
Woodmen of America is a fraternal beneficial society, having 
a lodge system with a ritualistic form of work. It was incor- 
porated in 1884 under an act entitled 

An act to provide for the organization and management of 

corporations, associations or societies, for the purpose of 

furnishing life indemnity or pecuniary benefits to widows, 
orphans, heirs, relatives and devisees of deceased members, 
or accident or permanent disability indemnity to members 
thereof, 
In force July 1, 1883, which was revised and amended by the 
act for similar purposes in force July 1, 1887. The supreme 
“* Decision rendered, May19,1902. . 
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legislative and governing body is called the “ Head Camp,” 
which holds its sessions biennially at such time and place as 
the preceding head camp may determine. The head camp con- 
sists of officers of the corporation and standing committees, 
together with delegates elected by the local camps.’ In Park 
vs. Modern Woodmen (1899, 181 TIl., 214) the same court de- 
cided that the following provision in section 10 of the act of 
June 22, 1893 (Laws 1898, p. 180), which is also embraced in the 
amending act of May 27, 1897 (Laws 1897, p. 237), is a lawful 
one, both in its retrospective and prospective features; viz:— 
And all business that has heretofore or may hereafter be 
transacted at such meetings shall be valid, in all respects, 
as if such meeting was held within this State. 

“It was further held that the action of the head camp is the 
action of the members of the association, and that the amend- 
ment to the articles of association, as well as the by-laws 
which were adopted by said camp at meetings outside of the 
State, were legal and binding. The plaintiff takes the posi- 
tion that the defendant is in reality an assessment life insur- 
ance company, notwithstanding the character of the laws 
under which it was organized and developed, and notwith- 
standing the fact that its operations have been carried on by 
the subordinate lodge system. The main reasons mentioned 
in support of this view are that no sick benefits are directed, 
the same being optional with the local camps; that the as- 
sessment rate is determined according to the age of the mem- 
ber at the date of his certificate, and that the only considera- 
tion for the payment of assessments is that the beneficiary 
named shall receive a fixed sum upon the death of the insured. 
There being no evidence that the defendant employs agents 
except for the purpose of instituting local camps, the position 
taken by the plaintiff upon this subject cannot be sustained. 
The points involved having been disposed of in Heasley vs. 
Heasley (191 Pa., 539), it is needless now to discuss them. 
There is a radical difference, however, between that case and 
the one before us, arising out of the facts which we will now 
recite. When the defendant sought to register in Pennsyl- 
vania in 1897 as a fraternal beneficial organization, its request 
was refused by the insurance commissioner, for reasons which 
appear in two letters written by him, dated, respectively, Au- 
gust 26th and September 9th of that year, said reasons being, 
in substance, that its expenses were excessive for an organi- 
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zation of that nature. Some months later the defendant ap- 
plied to the insurance commissioner for a license to insure 
lives in Pennsylvania on the assessment plan, under the act 
of June 5, 1883 (P. L., 80), and, having complied with the re- 
quirements of that act, a certificate of authority to do so was 
duly issued. Similar certificates were issued on April Ist of 
the three succeeding years, and the defendant’s only authority 
to do business in this State has been by virtue of the power 
therein given. Each year it has paid a fee of twenty-five dol- 
lars for the filing of its annual statements, as prescribed by 
section 7 of the aforesaid act, and all of these annual state- 
ments have been made out on life assessment blanks furnished 
by the insurance department. If the defendant were regis- 
tered as a beneficial society, it would be exempt, under the 
provisions of the act of April 6, 1893 (P. L.,7), from the pay- 
ment of all charges and fees, and its reports would have to be 
rendered in a different form. Further, the insurance commis- 
sioner would not have any supervision or authority over its 
ordinary business operations. But after ‘an examination in 
August, 1897, of the defendant’s last annual statement, the in- 
surance commissioner declined to let it register as such a 
society, on the ground above mentioned. It clearly was with- 
in his function to do so, and by section 4 of the act of April 
6, 1893, the defendant was thereby prohibited from doing any 
business in this State as a beneficial society, and its officers 
were declared to be guilty of a misdemeanor in the event of 
violation of the law in this respect. In the face of these posi- 
tive and explicit enactments, can it be successfully contended 
that the defendant should be adjudged in this suit to be a 
fraternal beneficiary society? We have no hesitation in 
reaching the opposite conclusion; namely, that it is an assess- 
ment life insurance company in so far as the rights of plaintiff 
are concerned, 

“2. Does the fact that John A. Keefer, the insured, com- 
mitted suicide on August 18, 1899, whilst insane, relieve the 
defendant of liability in the present action? The act of May 
11, 1881 (P. L., 20) is as follows:— 


Section 1. Be it enacted, ete., that all life and fire insur- 
ance policies upon the lives or property of persons within 
this commonwealth, whether issued by companies organ- 
ized under the laws of this State, or by foreign compa- 
nies doing business therein, which contain any reference 
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to the application of the insured or the constitution, 
by-laws or other rules of the company, either as forming 
part of the policy or contract between the parties thereto, 
or having any bearing on said contract, shall contain, 
or have attached to said policies, correct copies of the 
application, as signed by the applicant, and the by- 
laws referred to; and, unless so attached and accom- 
panying the policy, no such application, constitution 
or by-laws shall be received in evidence, in any controversy 
between the parties to, or interested in, the said policy, nor 
shall such application or by-laws be considered a part of the 
policy or contract between such parties. 

The benefit certificate issued on the life of John A. Keefer, 
which we decide is a policy of life insurance, contains this 
clause :— 

Provided, however, that all the conditions contained in 
this certificate and the by-laws of this society, as the same 
now exist or may be hereafter modified or enacted, shall be 
fully complied with. 

A correct copy of the application of John A. Keefer is at- 
tached to the certificate, but a copy of the by-laws is not 
attached; consequently the by-laws cannot be received in evi- 
dence or considered. The question, then, arises whether the 
certificate itself contains language which makes it null and 
void by reason of the act of the insured. The application 
contains the following interrogatory and answer upon the 
subject of self-destruction :— 

(8) Do you understand and agree that this society does 
not indemnify against death from suicide if occurring with- 
in three years from date of certificate, or from death result- 
ing from occupations prohibited by its laws? Answer. 
Yes. 

One of the clauses of the certificate provides :— 

If the member holding this certificate * * * shall 
die within three years after becoming a member of this so- 
ciety, as a result of any means or act which, had such means 
or act been used or done by him while in ‘possession of all 
his natural faculties unimpaired, would be deemed self-de- 
struction, * * *- then this certificate shall be null and 
void and of no effect, and all moneys which have been paid, 
and all rights and benefits which may have accrued on ac- 
count of this certificate. shall be absolutely forfeited, and 
this certificate become null and void. 

“The law is well settled that when a policy is duly issued 


and accepted by the insured it becomes binding upon both 
VOL. XXXI.—46. 
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parties according to its terms. In Insurance Co. vs. Mowry 
(96 U. S., 544) it is said: ‘The entire engagement of the 
parties, with all the conditions upon which its fulfillment 
could be claimed, must be conclusively presumed to be there 
stated. If, by inadvertence or mistake, provisions other than 
those intended were inserted, or stipulated provisions were 
omitted, the parties could have had recourse for a correction 
of the agreement to a court of equity, which is competent to 
give all needful relief in such cases. But, until corrected, the 
policy must be taken as expressing the final understanding of 
the assurance company.’ In the present case there is no evi- 
dence of fraud or mistake, or that the certificate issued did 
not contain the conditions which were ordinarily incorporated 
in the defendant’s certificates. If there had been at any time 
an allegation of fraud or mistake by the insured, the question, 
unless amicably settled, should have been disposed of in a court 
of equity upon a bill to reform or rescind the certificate; ‘ but 
in an action at law, when it appears that the contract has been 
deliberately put in writing and accepted, the writing is the 
contract: Kleis vs. Insurance Co., 117 Mich., 469. ‘The ap- 
plicant, by accepting the policy, assents to all its conditions, 
and they are just as obligatory upon him as though he had 
signed the policy. Having an opportunity to read it, he is 
presumed to know the contents thereof, and in the absence of 
fraud or mistake he will not be heard to say that he was ignor- 
ant of its contents: 16 Am. & Eng. Enc. Law (2d Ed.), p. 856. 

“The parties have filed an agreement concerning the death 
of John A. Keefer, as follows: ‘It is further stipulated that 
said John A. Keefer came to his death by his own hands, and 
not by accident, his death resulting from a gunshot wound; 
that he was insane when he committed the act which caused 
his death, and that he was impelled thereto as a result of his 
insanity.’ In Pennsylvania no recovery can be had upon a 
policy of life insurance where the insured has killed himself 
whilst insane, if the policy contains a condition that it shall 
be void in case the person insured shall die of suicide, ‘ sane or 
insane’ Tritschler vs. Association, 180 Pa., 205; Sargeant 
vs. Insurance Co., 189 Pa., 341. The benefit certificate before 
us contains substantially such a provision. The language, 
‘If the member holding this certificate shall die within three 
years after becoming a member of this society as a result of 
any means or act which, had such means or act been used or 
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done by him’ while in possession of all his natural faculties 
unimpaired, would be deemed self-destruction, then this cer- 
tificate shall be null and void and of no effect,’ clearly includes 
the death of the insured by self-destruction whether he was 
sane or insane at the time. Therefore, as was said in Sar- 
geant vs. Insurance Co., supra, the crucial question is, ‘ Did he 
die of his own act? If he did, that kind of a death was a risk 
against which the policy did not insure. It was outside of the 
policy, and hence the policy was inapplicable. Governed by 
the established doctrine on this subject, the second reserved 
question is answered in the affirmative. And now, in con- 
formity with the foregoing opinion, the verdict of the jury is 
set aside, and it is ordered that judgment be entered in favor 
of the defendant non obstante veredicto, upon payment of the 
jury fee.” 






W. F. Sapter and Hays & Hays, for Plaintiff. 


J. W. Warts, F. B. Wickrersuam, and Werzer & Hamsterton, for 
Appellee. 


Per Curiam. 
The clause of the benefit certificate relating to suicide by 
the insured was properly construed, and the judgment is af- 
firmed for the reasons stated in the opinion. 


SUPREME COURT OF KANSAS. 
DIVISION No. 2. 
INSURANCE CO. OF NORTH AMERICA 


EVANS.* 






Where a motion for a new trial, based upon several grounds, is allowed, 
and it does not appear upon what ground the new trial was awarded, 
and a single erroneous ruling is found among those assigned in the 
motion, the Supreme Court, in order to sustain the ruling, will pre- 
sume that the motion was allowed upon that ground. 

Errors occurring during the trial, not brought to the attention of the 
trial court by a motion for a new trial, are deemed to be waived, and 
cannot be used in the Supreme Court as a ground for reversal. 

A contract of insurance covering a stock of drugs, including some in- 
toxicating liquors, indemnifying the insured against loss by fire, and 
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which did not relate to the conduct of the business or the conse- 
quences of the use of the property, and was not entered into with a 
purpose to encourage acts in violation of law, is not rendered invalid 
by the fact that some illegal sales of intoxicating liquors were sub- 
sequently made. 


Error from District Court, Jefferson County. 


Loomis, Buarr & Scanprerr and Warp & Haptey, for Plaintiff in 
Error. 
Giuuuty & Srantey, for Defendant in Error. 


JOHNSTON, J. 

This was an action brought by Sarah E. Evans to recover 
$1,500 from the Insurance Company of North America upon a 
contract insuring a stock of drugs and other merchandise kept 
in McLouth, which was destroyed by fire. <A ‘trial resulted in 
a verdict in favor of the plaintiff for $30, and she promptly 
moved for a new trial upon several grounds; among them 
irregularity in the proceedings of the court and in the abuse of 
discretion, accident and surprise, that the verdict was not 
sustained by the evidence and was contrary to law, newly dis- 
covered evidence, error of law occurring at the trial, and error 
in the assessment of the amount of recovery. The motion was 
allowed, and a new trial was awarded. The insurance com- 
pany complains of this ruling, but it is greatly hampered here 
by the fact that this court cannot ascertain the ground or 
basis for awarding a new trial, and also because of the discre- 
tion vested in the District Court as to the granting of new 
trials, and by the further fact that appellate courts are slow 
to set aside orders which grant new trials, wherein both 
parties are afforded another opportunity to have a fair and 
impartial trial upon the merits. There were many rulings 
upon the admission of testimony and in charging the jury to 
which exceptions were taken, and there is considerable con 
flict in the testimony that was received. These and other rul- 
ings were included in the motion for a new trial, but upon 
what theory the motion was allowed does not appear, and, if 
it can be sustained upon any of the grounds alleged in the mo- 
tion, this court is bound to uphold the ruling. As has been 
said, the trial courts have a large and extended discretion in 
the granting of new trials, and, if it appears to such court that 
a party has not had a reasonably fair trial or received sub- 
stantial justice, it is its duty to grant a new trial; and where 
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the evidence is conflicting, and a new trial is granted, there is 
always room to infer that the verdict of the jury did not meet 
with the approval of the court. “The Supreme Court will not 
reverse the order of the trial court granting a new trial unless 
the Supreme Court can see beyond all reasonable doubt that 
the trial court has manifestly and materially erred with re- 
spect to some pure, simple, and unmixed question of law, and 
that, except for such error, the ruling of the trial court would 
not have been made as it was made, and that it ought not to 
have been so made:” City of Sedan vs. Church, 29 Kan., 190. 
Upon the question of reviewing orders of the District Court 
granting new trials we refer to the following cases: Brown 
vs. Railroad Co., 29 Kan., 186; Murphy vs. Hindman, 37 Kan., 
268; McCreary vs. Hart, 39 Kan., 216; Barney vs. Dudley, 40 
Kan., 247; Sanders vs. Wakefield, 41 Kan., 11; Betz vs. Land 
Co., 46 Kan., 45; Land Co. vs. Lewis, 53 Kan., 750; Mining Co. 
vs. Stoop, 56 Kan., 426; Ireton vs. Ireton, 62 Kan., 358. The 
insurance company contends that the new trial was errone- 
ously awarded, because under the terms of the policy the ac- 
tion itself was prematurely brought, and also because other 
conditions of the policy were not complied with; but these 
were matters which arose during the trial, and “ we have fre- 
quently held that all errors occurring during the trial, includ- 
ing supposed erroneous findings of the court or jury, are 
waived and cannot be considered by this court, unless a mo- 
tion for a new trial, founded upon and including such sup- 
posed errors, has been made and overruled in the District 
Court:” Decker vs. House, 30 Kan., 614; Buettinger vs. Hur- 
ley, 34 Kan., 585. The company did not ask for a new trial, 
nor bring these rulings of the trial court so as to make them 
available as errors here, and hence some of the questions 
strongly urged are not open for our consideration at this time. 
The main question in the case is, did the court err in granting 
the motion for a new trial? and, if a single erroneous ruling is 
found among those assigned in the motion, this court will pre- 
sume that the motion was allowed on that ground. It ap- 
pears that the court permitted evidence to be given and a de- 
fense to be made that Frank Evans and Louis Evans, sons of 
the plaintiff below, who had charge of the drug store, had 
made illegal sales of intoxicating liquors. The contention is 
that the insurance of the stock encourages and promotes a 
violation of the law, is against public policy, and that the con- 
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tract is therefore unenforceable. The property insured, as 
stated in the policy, was a “ general stock of merchandise, 
consisting principally of drugs, chemicals, patent medicines, 
oils, paints, glass, wines, drug store sundries, liquors, and no- 
tions.” The indemnity contracted for was upon this stock 
against loss by fire, and was not an indemnity relat- 
ing to the conduct of the business, or against the 
consequences of the way the property was used or 
the business conducted. Nothing in the terms of the 
contract indicates a purpose to violate the law, or in 
any way encourage its violation. If the contract appeared 
to have been made with a view to protecting illegal sales, or 
of indemnifying the parties against fires or forfeitures because 
of illegal sales, there would be force in the contention; but 
there is an entire absence of any such provisions in the policy 
itself, and there is nothing to show that the insured entered 
into a contract of insurance to protect herself in illegal acts. 
The present case cannot be likened to the insuring of an ille- 
gal traffic or of a business that directly and necessarily vio- 
lated the law; such as policies on lotteries, or of marine insur- 
ance on unlawful voyages. The distinction is pointed out in 
Armstrong vs. Toler (11 Wheat., 271), which is to the effect 
that, if the consideration is illegal, or if the direct purpose of 
the contract is to advance or encourage acts in violation of 
law, it is void; but if the contract to be enforced is collateral 
and independent, though to some extent connected with acts 
done in violation of law, the contract is not void. The same 
idea is illustrated in Insurance Co. vs. Polleys, 13 Pet., 157. 
In Boardman vs. Insurance Co. (8 Cush., 583) the validity of a 
policy of insurance on a building and contents consisting of 
leather and materials for the manufacturing of shoes was in 
question. Before the fire a lottery was conducted in a room 
of the building, with the consent and participation of the as- 
sured. It was held that, as the contract was made on a good 
consideration, and to accomplish a lawful purpose, and was 
independent of the illegal transaction, the drawing of the lot- 
tery did not avoid the policy on the building or on the stock 
contained in it. In Insurance Co. vs. De Graff (12 Mich., 124) 
the policy included groceries and other articles, among which 
were liquors, which the assured kept for sale contrary to law. 
It was there held that, as the liquors constituted property, 
and the risks insured against were not the consequences of 





1902. } Insurance Co. of North America vs. Evans. 727 


illegal acts, the insurance company had no concern with the 
use which the assured might make of the property; and the 
court said that “collateral contracts, into which no illegal 
design enters, are not affected by an illegal transaction with 
which they may remotely connect.” In Vermont there was a 
case similar to the one at bar, where a stock of drugs was in- 
sured, and the claim was made that the policy embraced 
liquors kept for sale contrary to law. The Supreme Court of 
that State held that: “If the purpose of the contract had 
been to protect the assured in the sale of intoxicating liquors, 
it would have been null; but the greater part of the property 
insured consisted of goods insurance upon which was sub- 
ject to no objection. The contract was legal upon its face, 
nothing appearing to show that the wines and liquors were 
intended for illegal sale; and it is a fact not needing proof 
that in compounding medicines, liquors—especially wines and 
alcohol—are of daily use, and for that purpose their posses- 
sion and use by druggists legitimate. The assured was a dealer 
in drugs and medicines, and in that respect legitimately and 
presumably using liquors:” Carrigan vs. Insurance Co., 53 
Vt., 418. Erb vs. Insurance Co. (98 Iowa, 606) involved the 
validity of a policy of insurance on a stock of drugs which had 
been destroyed by fire. Among the articles insured were 
liquors, which it is claimed were sold in violation of the pro- 
hibitory liquor law of that State. The court held that the 
facts to render the policy invalid were wanting, and that, 
“where a policy of insurance has been written on a stock of 
drugs and liquors, the use of a part of the property (that is 
susceptible of legitimate use) for an unlawful purpose does 
not render ‘the insurance void as against public policy.” Un- 
der our constitution and statutes liquors may be lawfully 
kept, and for some purposes they may be legally sold; and, 
being recognized as property, they constitute a legitimate 
subject for insurance. Where the sale of liquors 'thus insured 
is merely incidental, and the policy does not provide against 
the use or sale of liquors, and the insurance is not effected 
with a purpose to advance and encourage acts in violation of 
law,—as in this case,—the validity of the policy is not af- 
fected by the fact that some illegal sales were subsequently 
made. There was much testimony as to the sales of intoxi- 
cating liquors erroneously admitted, and rulings in charging 
the jury upon the same subject, to which the plaintiff below 
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had good cause to complain; and for this reason, if no other, 
the court rightly granted a new trial. 

The judgment of the District Court will be affirmed. All 
the justices concurring. 


COURT OF APPEALS OF KENTUCKY. 


COMMERCIAL UNION ASSUR. CO. 
v8. 


URBANSKY ET At.* 


An agent of several companies, authorized by the insured to place the 
risk in companies of his own selection, has no authority, after hav- 
ing issued policies in such companies, to cancel one, though not yet 
delivered, and substitute another in a different company without 
the consent of the insured. The fact that the canceled policy had not 
been delivered did not affect the case, since the contract was en- 
forceable even if no policy had been issued. 


Held, That a provision in the policy forbidding other insurance was 
void where the agent had been notified by insured that he desired 
other insurance. 


Appeal from Circuit Court, Jefferson County, Law and 
Equity Division. 


Joun Barret and Wii B. Tuomas, for Appellant. 
M. A., D. A. & J. G. Sacus, for Appellees. 


Paynter, J. 

Mr. Boston, manager of the appellees at Gallatin, Tenn., ap- 
plied to Mr. Donnell, agent for the appellant and a number of 
other insurance companies at that place, for $3,500 of insur- 
ance on the goods owned by the appellees at the above-named 
place. Donnell was instructed to place the insurance in two 
of the best companies. Thereupon he wrote a policy of $2,000 
in the appellant company, and $1,500 in another company. In 
a few days thereafter; to wit, Saturday, July 15, 1899, Don- 
nell came to the appellees’ store to solicit more insurance. 
Appellees’ agent asked him for the two policies, and expressed 
a desire to pay the amount of the premiums. which was $65. 
Donnell told him that the policies were locked up in bank, and 
that he could not then get them. The appellees’ agent told 
~*Decision rendered, June6,1002..=2=2=22 ~~ SSCSCS;7;73 ZETTCé<S;<;<;S«;CS 
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him to bring his policies Monday, and get the amount due for 
premiums. Donnell said that it was unnecessary to do that; 
that he could wait until the 1st of the month, as he then made 
his collections. On Sunday morning Donnell received a letter 
from the appellant, advising him of its desire to. have the 
policy which he had issued returned to it for cancellation, and 
in compliance with that request he mailed the policy to the 
appellant. On the same morning Donnell issued a policy in 
the Norwich Union Insurance Company, antedating it Satur- 
day, July 15, 1899. On that night a fire occurred in the block 
in which the appellees’ goods were situated, which resulted 
in their destruction. On Monday morning plaintiff's manager 
demanded the two policies which Donnell had issued. When 
Donnell delivered to him two policies, one of which was for 
$2,000, which he had issued on Sunday morning in the name of 
the Norwich Union Company, appellees’ agent did not know 
the names of the companies in which Donnell had issued the 
original policies, and did not learn until some days afterward 
that Donnell had made an effort for the substitution of one 
for the other policy. When he learned this he tendered back 
the policy in the Norwich Union Company, and demanded the 
original policy which had been issued in the appellant com- 
pany. The appellees had never asserted a claim under the 
policy issued in the Norwich Union Company. The questions 
are: (1) Had the appellant's agent the right, without the 
knowledge or consent of the appellees, to substitute the policy 
of the Norwich Union Company for the one which had been 
issued in the appellant company? (2) Had the appellees for- 
feited the policy by reason of additional insurance on their 
property? 

Preliminary to the first proposition, it may be stated that 
verbal contracts of insurance are valid: Insurance Co. vs. 
Rowe (Ky.), 49 S. W., 422; Fidelity & Casualty Co. vs. Bal- 
lard & Ballard Co. (Ky.), 48 S. W., 1074; Insurance 
Co. vs. Spiers, 87 Ky., 285; Insurance Co. vs. Owen’s 
Adm’r, 94 Ky., 197. It may also be added that when 
appellees’ agent applied for insurance, and told the agent of 
the appellant to select the companies in which to place poli- 
cies amounting ‘to $3,500, such policies as were issued under 
that instruction in accordance with the contract were en- 
forceable, although the companies were not designated by ap- 
pellees’ agent. So, when the policy was issued in the com- 
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pany for $2,000, although it was not actually delivered, there 
was a binding contract of insurance. If the policy had not 
been issued at all, an enforceable contract of insurance would 
have existed. The question recurs, could appellant’s agent 
‘ancel that contract of insurance without notice to the in- 
sured? There was no contract between the parties that the 
insurance agent, Donnell, was to keep the appellees’ property 
insured in the sum of $8,500, nor was it in contemplation of 
the parties that there would be occasion for the cancellation 
of the policy to be issued, and others substituted in lieu there- 
of. While it is true that it may be regarded within the agree- 
ment that the companies which were to be selected in which 
policies were to be issued should have the right to cancel, this, 
however,, could not be done without notice to the insured 
before the loss cecurred: Insurance Co. vs. Haynes, 10 ky, 
Law Rep., 276; Insurance Co. vs. Yates, Id., 984; Insurance 
Co. vs. Owen’s Adm’r, supra. There was notice given in this 
case that the policy had been canceled. The appellees did not 
employ the appellant’s agent to represent them in the matter 
of procuring insurance and maintaining it upon their prop- 
erty. They simply applied to him, as the agent of insurance 
companies, to issue two policies in good companies. When 
he agreed to issue these policies and select the companies, he 
was acting as the agent of the insurance companies, and not 
the appellees. If it could be said, in any legal sense, that he 
was the agent of the appellees, it was only to the extent of 
selecting the companies which he represented as agent in 
which the policies should be issued. The instant he made 
this choice, his relationship as agent of the appellees ceased. 
He had no authority to cancel the policy issued by the appel- 
lant, nor had he any authority to invalidate the contract of 
insurance which he had made with the appellees. In all sub: 
sequent acts of Donnell he represented the appellant, and in 
no sense the appellees. In Clark vs. Insurance Co. (89 Me., 
26) it appeared that a party desired an insurance policy. He 
left instructions at the office of the agent of insurance com- 
panies to issue a policy, without instructions as to what com- 
panies the insurance should be placed in, the matter being left 
to the agent. The agent selected a company, and issued a 
policy in it. Afterward the policy was canceled without the 
knowledge of the insured, no notice having been received 
thereof until after the property had been destroyed by fire. 
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After the cancellation and before the fire, a policy had been 
issued in another company. In passing upon the effect of the 
. transaction, the court said: ‘ When insurance on the plain- 
tiff’s building to the required amount had been secured in the 
Commercial Union, * * * the plaintiff's application had 
been filed, and no authority remained for placing other insur- 
ance upon the property.” And again, in the same opinion the 
court said: “ But in this case the agent had no authority, 
express or implied, to effect any insurance for the plaintiff 
beyond what had already been completed. His authority was 
to procure for plaintiff $1,200 insurance in one of the compa- 
nies which he represented; and, having done that to the ac- 
ceptance of the plaintiff, his agency so far as plaintiff was 
concerned, was accomplished, and he had no authority to make 
further insurance in behalf of the plaintiff. Nor was it the 
intention, even, on the part of the agent, to effect additional 
insurance. It was at most an attempt to transfer a risk from 
one company to another at the instance of the company then 
carrying the risk, and without the consent of the assured. 
The attempted cancellation and the effort to place the risk in 
the defendant company were parts of the same transaction, 
with no consent of the assured. Unless the cancellation was 
valid, the second risk did not attach.” Some courts may take 
a different view of the question from what we have taken, but 
the opinions of those courts are not authority in this court. 
They are valuable to the court only to the extent that the rea- 
soning therein appeals to our judgment. We are of the opin- 
ion that the conclusions we have reached necessarily follow 
from the acts stated. 

It is averred by the appellant that there was a provision in 
the policy which its agents issued to the effect that, in the 
event the assured should procure any other or additional in- 
surance upon the property insured without its consent, then 
the policy should become null and void. As we have said, the 
appellees’ agent never saw the policy. The uncontradicted 
testimony tends to show that the appellees’ agent notified ap- 
pellant’s agent that other and additional insurance would be 
placed upon the goods. The appellant’s agent issued an ad- 
ditional policy thereon for $1,500, and solicited the privilege 
to issue other policies on the property. These facts are to 
the effect that the appellant consented to the additional insur- 
ance. It was under an obligation to issue and deliver to the 
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appellees a policy which authorized them to take out addi- 
tional insurance upon the property. If the policy did not 
contain such provision, it was not issued in accordance with 
the contract of the parties. It further follows that the pro- 
vision in the policy which was issued declaring the policy void 
if additional insurance was placed upon the property is not 
enforceable, because it was placed there contrary to the con- 
tract which the parties made. The mere fact that the appel- 
lant did not limit the amount of additional insurance is un- 
important in this case. If it had desired to do so, then it 
should have limited the amount by its contract. It cannot 
now avoid the effect of its contract, because it did not require 
the appellees to state the amount of additional insurance they 
would place upon their property. We think that the correct 
principle is stated in Brandup vs. Insurance Co. (27 Minn., 
393), where the court said: ‘“ The application to defendant’s 
soliciting agent was made with notice to him that plaintiff 
desired and intended to procure other insurance on the same 
property. It was, in effect, an application for a policy which 
would permit such other insurance. Notice of that to the 
agent was notice to the company. * * * Plaintiff had a 
right to expect a policy that would permit the other insurane 
which defenlant knew he desired and intended to procure: 
and when the policy came to him he had a right to assume 
that it was such as he had applied for, and tint the company 
waived any condition in the policy apparently inconsistent 
with his right to procure the other insurance.” 
The judgment is affirmed. 
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SUPREME COURT OF GEORGIA. 


MUTUAL RESERVE FUND LIFE ASS’N 
v8. 


STEPHENS Et AL.* 


The policy provided that it should not take effect until the first premium 
was paid in cash. The insured, a man unable to read, was induced 
by the agent to give a note for the premium, representing that it 
would be all right. The agent, by express provision of the policy, 
had no power to waive its requirements. 


Held, That the insured having failed to discover the fraud within a rea- 
sonable time, and rescind the contract, his representatives cannot 
recover on the policy after his death. 


Error from City Court of Macon. 


Kine & Anperson and Anperson & Grace, fur Plaintiff in Error. 
T. W. Harpwick and Wimperty & Exuis, for Defendanis in Error. 


Lumpkin, P. J. 

This was an action upon a policy of life insurance. Among 
other stipulations embraced therein were the following :— 

This contract shall not take effect until this policy is deliv- 
ered to the member in person, during his lifetime and while 
in good health, nor until the first payment is paid in cash 
thereon, while said member is also in good health. No con- 
tract, alteration, or discharge of con'tracts, waivers or for- 
feitures, nor granting of permits or credits, shall ‘be valid, 
unless the same shall be in writing, signed by the president 
or vice-president and one other officer of the association. 

In the seventh paragraph of the petition, as originally filed. 
it was alleged “ that the terms and conditions of said policy 
have been complied with on the part of said insured and your 
petitioners.” When the case came on for trial the plaintiffs 
filed an amendment, of which the following is a copy: “And 
now come the plaintiffs in the case above stated, anid, by leave 
of the court amend paragraph 7 of said petition as follows: 
Plaintiffs allege, as a compliance with the provisions of the 
policy sued upon, which requires the payment in cash of the 
first premium during the good health of the insured, the fol- 
lowing facts: On or about November 20, 1899, the insured 


* Decision rendered, April 3, 1902. 
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was induced to apply for said policy of insurance by'one George 
White, who was acting as agent for the defendant, and who 
at that 'time took from said insured his promissory note for the 
amount of the first premium on the policy to be issued under 
said application, representing to said insured that it would be 
all right for him (the insured) to give a note in payment of said 
first premium, and * * * afterward; to wit, on or about 
the 22d day of December, 1899, said White, who was still the 
agent of defendant, delivered to said insured the policy of in- 
surance sued on, without reading the same over to the insured, 
or explaining to him the provisions and requirements of said 
policy. On the contrary, said White still represented to the 
insured that the policy was all right, and that it would be all 
right for him (the said White) to keep said note until he could 
collect the same from L. C. Stephens, who had agreed with 
White that he would pay this note. Plaintiffs further aver 
that the insured was an ignorant and unlettered man, who 
was entirely unable, or, at all events, scarcely able, to read 
writing; that the insured was unacquainted with business, 
and unaccustomed to entering into contracts in writing, all of 
which facts were during this time well known to said White, 
and that the conduct of said White in first taking a promissory 
note for this premium, and then delivering to said insured, 
without reading or without explaining the same, a policy 
which prohibited such transaction, amounted, under these cir- 
cumstances, to a fraud upon said insured; and that, by reason 
of this fraudulent conduct of its said agent, the defendant has 
changed, altered, and waived the aforesaid provision in the 
policy sued on, and has become liable to the plaintiffs thereon. 
Plaintiffs further allege that a part of said premium was paid 
in cash by the applicant at the time said note was given, and 
that said note which represented the balance of said premium 
was paid to the agent of defendant on or about the 25th day of 
December, 1899.” The defendant then demurred to the peti- 
tion as amended, its demurrer was overruled, and it excepted. 
The demurrer ought to have been sustained. This case falls 
squarely within the decision rendered by this court in Reese 
vs. Association (111 Ga., 482), which was followed in Insurance 
Co. vs. Clancy, 111 Ga., 865. The present case is not dis- 
tinguishable from that first cited because of the alleged ignor- 
ance of the insured of the contents of the policy, nor because 
he was induced to apply for and accept the same by the false 
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and fraudulent representations made to him by White, the 
local agent of the association. If, within a reasonable time 
after receiving the policy, the insured had discovered the fraud 
which had been practiced upon him, and had, without needless 
delay, offered to rescind the contract on the ground of fraud, 
the case would be entirely different. Under such circum- 
stances, the fraud of the agent would constitute a good de- 
fense against an action upon the promissory note which had 
been given for the premium. See Jones vs. Gilbert, 93 Ga., 604. 
Here, however, there was no effort to rescind. On the con- 
trary, the insured retained the policy un'til he died, and the 
present action is based on it. One who brings an action on a 
contract cannot repudiate a portion of it, and insist upon the 
enforcement of another portion which inures ‘to his benefit. 
No argument is necessary to establish this time-honored rule 
of the law. The amendment seeks to hold the association lia- 
ble upon an alleged waiver which by the express terms of the 
policy the agent in question had no power to make. : 

Judgment reversed, all the justices concurring, except Little 
and Lewis, JJ., absent on account of sickness. 


SUPREME COURT OF IOWA. 


WELCH 
v8. 


UNION CENT. LIFE INS. CO.* 


The Iowa code provides that a certificate of health of the company’s 
medical examiner shall estop the company from denying that the 
insured was in the condition of health required by the policy, except 
where the same is procured through the fraud of insured. 


Held, That to sustain fraud as a defense, his answers to the examiner 
must not only be false, but knowingly so, and the examiner must be 
deceived by them into issuing the certificate. 


Appeal from Superior Court of Cedar Rapids. 
Maxwett & Ramsey and Samira & Smrru, for Appellant. 


Jamison & Smyru, for Appellee. 


* Decision rendered, May 31, 1902. 
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Deemer, J. 

This is the second time this case has been before us. The 
first opinion will be found in 108 lowa, 224. On the second 
trial a verdict was again returned for plaintiff, on which a 
judgment was rendered, from which this appeal was taken. 
The issues were practically the same on the second trial as on 
the first. Several matters are relied upon for a reversal, some 
of which were disposed of on the former appeal, and others 
arose upon the second trial. Defendant pleaded fraud and 
conspiracy on the part of the plaintiff and the insured in ob- 
taining the policy. ‘This was denied by plaintiff, and this de- 
nial formed the real issue in the case. Code, § 1812, reads as 
follows :— 

In any case where the medical examiner or physician act- 
ing as such, for any insurance company doing business in 
this State, shall issue a certificate of health, or declare the 
applicant a fit subject for insurance under the rules and 
regulations of such company, the company shall be thereby 
estopped from setting up in defense of a suit on such policy 
that the assured was not in condition of health required by 
the policy, at the time of the issuing of such policy, except 
where the same is procured by or through the fraud or de- 
ceit of the assured. 

In referring to this matter when the case was first before 
us, we said: “Appellee insists that the words ‘ the same’ refer 
to the certificate, and that the defendant must show, not only 
that the statements of the applicant were false and fraudu- 
lent, but that the examiner was deceived thereby. While the 
certificate may be competent and valuable as evidence, it is 
not a part of the contract, though the policy was issued in 
reliance thereon and upon the application. If the certificate 
was fraudulently procured, and the defendant was thereby 
deceived into issuing the policy, surely the policy as well as 
the certificate is not conclusive against the defendant as to 
the condition of the assured’s health, if it, and thereby the 
policy. were secured by fraud, as alleged in the answer. The 
defendant is not estopped by this certificate from setting up 
the defense pleaded, and the certificate of itself affords no rea- 
son for ordering a verdict for the plaintiff. * * * While 
the certificate may be competent and valuable as evidence, it 
is not a part of the contract, though the policy was issued in 
reliance thereon, and upon the application. If the certificate 
was fraudulently procured, and the defendant was thereby 
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deceived into issuing the policy, surely the policy as well as 
the certificate is not conclusive against the defendant as to 
the condition of the assured’s health, if it and the policy were 
procured by fraud.” Instructions in harmony with these 
statements were asked by defendant, but were refused. In 
lieu thereof the trial court gave the following: “In the case 
at bar it is conceded that the assured, Otis S. Hogg, submitted 
to a medical examination by a physician, and that the policy 
in suit was issued and delivered, and that a statement or cer- 
tificate was issued by said medical examiner to the effect that 
the applicant, Otis S. Hogg, was a fit subject for insurance. 
You are instructed that this is conclusive upon the defendant 
company as to the condition of the health of the deceased, 
Otis S. Hogg, at the time of said examination and issuing of 
the policy in suit, unless you find from the evidence that said 
certificate of health was obtained from the physician by fraud 
and deceit of the said Otis 8. Hogg, or that the plaintiff, her 
husband (Otis S. Hogg), Montgomery Bell, and Dr. J. E. Gil- 
more, or any one or more of them, and the examining physi- 
cian, entered into a conspiracy whereby the examination by 
said physician was collusively, falsely, and fraudulently is- 
sued, If you fail to so find, then your verdict should be for 
plaintiff; otherwise for the defendant. If you find that the 
evidence fails to establish the conspiracy as alleged .by the 
defendant, you will next determine whether the examining 
physician, Dr. J. E. Gilmore, was deceived or misled by the 
assured, Otis 8. Hogg, at the time of the examination, and by 
reason thereof made or issued the certificate; and if you find 
from the evidence that said medical examiner was not de- 
ceived or misled by the said Otis S. Hogg, and that the certifi- 
cate of health was not obtained through the fraud and deceit 
of the assured Otis S. Hogg, then the certificate of health is- 
sued by the examining physician, Dr. J. E. Gilmore, is conclu- 
sive upon the company; but if you find that the certificate of 
health was obtained by or through the fraud and deceit of the 
said Otis 8S. Hogg, then said certificate is not conclusive upon 
the company.” “In determining as to whether said certifi- 
cate of health was obtained by the assured, Otis S. Hogg, by 
fraud and deceit, it is not sufficient that the answers of said 
Otis S. Hogg to the questions of the medical examiner were 
untrue, but the defendant must further satisfy you that the 


said Otis S. Hogg, when he made said answers, knew them to 
VoL. XX XI.- 47. 
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be false, and made them for the purpose and with the intent 
to mislead and deceive the defendant company and the medi- 
cal examiner, and that said medical examiner was thereby 
deceived into issuing said certificate of health.” These in- 
structions, while not exactly in barmony with what was said 
on the former appeal, clearly announce the law as we have 
interpreted it in various cases hitherto decided. See Weimer 
vs. Association, 79 N. W., 123; Stewart vs. Association, 81 N. 
W., 782; Nelson vs. Insurance Co., {d., 807; Peterson vs. As- 
sociation, 87 N. W., 397. What was said on the former appeal 
must be viewed in the light of these cases, and with the 
thought in mind that all that was before the court on the for- 
mer appeal was the correctness of the court’s ruling directing 
a verdict for plaintiff. The exact points for decision in that 
case are accurately stated in the fourth division of the opin- 
ion, and the quotations we have made from the opinion were 
used arguendo to the claims made by the parties as stated in 
the opinion. The instructions given were in harmony with 
the cases above cited, and there was no error. 

| Note.—The remainder of this decision concerns questions of 

practice having no relation to insurance.—Ed. Ins. L. J.] 


COURT OF APPEALS OF KENTUCKY. 


WESTERN & SOUTHERN LIFE INS. CO. 


v8. 
GALVIN ET AL.* 


The policy provided that payment to any person furnishing satisfactory 
proof that he or she was executor, administrator, husband or wife, 
or relative by blood or beneficiary, upon its production should be 
conclusive as to the right of the payee to receive the payment. 


Held, Where no beneficiary was named in the policy, payment to any 
such parties should be conclusive as against a beneficiary named in 
the application, which was not a part of the policy because no copy of 
the same was returned with it. As to the ultimate right to the pro- 
ceeds when collected, no opinion is expressed. 


Appeal from Circuit Court, Jefferson County, Common 
Pleas Division. 


Ricuarps & Ronarp, for Appellant. 
Forcat & Freip, for Appellees. 


* Decision rendered, June 5, 1902. 
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Waurrt, J. 

The appellant issued its policy of insurance on the life of 
Sallie E. Galvin, by which it promised and agreed to pay, 
within twenty-four hours after proper proofs of death had 
been presented, the sum of $390. The policy does not in ex- 
press terms designate a beneficiary to whom the amount is 
payable, but contains a clause as follows: “The production 
by the company of this policy, and of a receipt for the sum 
paid, signed by any person furnishing proof satisfactory to 
the company that he or she is an executor or administrator, 
husband or wife, or relative by blood, or lawful beneficiary, of 
the insured, shall be conclusive evidence that such sum has 
been paid to and received by the person or persons lawfully 
entitled to the same, and that all claims and demands upon 
said company under this policy have been fully satisfied.” 
Proper proof of death having been furnished, and payment not 
having been made, this action was brought by J. W. Galvin, 
the husband of Sallie E. Galvin, individually and as guardian 
for Wallace T. Galvin, the only child and heir at law. The 
petition alleges all the facts showing the contract, death, 
proof of death, and the relationship of the plaintiffs to the 
deceased, and then alleges that in the application for insur- 
ance there was a beneficiary named, to whom the sum due on 
the policy should be paid, and that designation was either the 
husband, J. W. Galvin, or ‘the son, Wallace T. Galvin, but that 
as to which person was so named appellees did not know, but 
that it was one or the other, and that the application and the 
knowledge of its contents were in the exclusive possession of 
appellant company, and a recovery was sought. Appellant 
filed a demurrer to the petition, which was overruled, and, 
jailing to plead, there was a judgment by confession, and 
hence this appeal. 

It is insisted that the application is no part of the policy, as 
a copy of same was not returned with the policy, as we held 
in the cases of Society vs. Puryear’s Adm’r (59'S. W., 15), and 
Rice’s Adm’r vs. Rice (63 S. W., 586), and that, even if the ap- 
plication designates a beneficiary, such person could not col- 
lect the policy; that, no beneficiary being named, the sum is 
pavable to the personal representative of deceased, and no 
other person could maintain an action on the policy. That 
scems, from a casual reading of the Rice Case, to have been 
the holding in that case. The distinction between the Rice 
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Case and the one at bar is that the contest there was between 
the personal representative of the insured and a person who 
was in no way related to the insured, and did not come within 
the description of any of the persons named in the policy to 
whom the sum might be paid, and whose receipt would be an 
acquittance of the insurer. Here the action is by the hus- 
band and heir at law, both of whom are named in the clause 
quoted as persons to whom the proceeds of the policy might 
be paid, and whose receipt would be an acquittance and satis- 
faction of all liability on the policy. In the absence of a 
named beneficiary in the policy, and still adhering to the rul- 
ing that the application is no part of the policy unless a copy 
is returned therewith, we are of opinion that any one of the 
persons named in the clause quoted supra may recover on the 
pelicy by a proper showing of the relationship. 

As to the ultimate disposition of the proceeds of the policy 
after collection, we intimate no opinion; but, as to the insurer, 
a judgment in favor of the husband or heir would bar a second 
recovery by any other person, because the express terms of 
the policy provide that a surrender of the policy, receipted by 
the husband or heir at law, will be conclusive evidence that 
payment has been made to the proper person entitled. 

There is no error in the judgment, and the same is affirmed, 
with damages. 





German Ins. Co. vs. Downman et al: 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


GERMAN INS. CO. or FREEPORT, ILL.,* 
vs. 


DOWNMAN ETAL. 


Cne Cameron owned a large lumber plant valued at about $500,000, 
which was uninsured when his manager, one Reddy, was solicited 
to insure by Craig, a local agent, whose firm represented a number 
of companies, and finally agreed to insure certain properties for an 
aggregate of $70,000. The amount of insurance on each property, 
the premiums and the time it was to go into effect were agreed to, 
but neither the companies nor the specific properties which any one 
company should* carry were agreed on, except that the manager 
requested that each company should be limited to $5,000, though 
this was left to the discretion of the agents. But the policies, when 
written, were to be subject to the approval of the owner or mana- 
ger. Eighteen policies were written, including the one in suit, 
which was for $15,000, on a certain drying house, and which was in 
a company whose agency was only secured after the original agree- 
ment with the manager had been made. The policies were to take 
effect according to their terms, at noon. About an hour before noon 
a fire was discovered which burned the drying house. The policies 
had not been delivered or accepted or any premium paid. After- 
ward the owner obtained possession of the policies, representing, 
according to the agents, that none of the property covered by them 
had been burned, but declined to retain any except the one in suit, 
claiming that they were for too large amounts. The one in suit 
eo for the largest amount, only one other covering more than 

5,000. 

Held, That the’ negotiations between the agent and the manager never 
matured into a binding contract with the companies until their 
policies had been delivered and accepted according to their terms. 

Feld, That even if the agreement as claimed by the insured, was for in- 
surance to begin at the first moment of the day of the fire, there was 
not such an acceptance as bound the company in suit. 


: 
i 
j 
i 


Before Pardee, McCormick, and Shelby, C. JJ. 


Gro. Carpen and E. G. Senter, for Appellant. 
H. N. Arkrnson, for Appellees. 


McCormick, C. J. (after stating the case). 
The appellant applied to the Circuit Court for equitable re- 
lief against the enforcement of one of its outstanding policies 
of insurance in the hands of William Cameron. Cameron ap 
plied to the State Court for the re-formation and enforcement 


——_—_—s 





* Decision rendered, April 22, 1902. 
The facts sufficiently appear in the Syllabus.—(Ep. Ins, L. J. 
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of the policy. His suit was removed into the Circuit Court, 
where he repleaded by bill seeking equitable relief. These 
suits were duly answered by the respective respondents. 
Cameron having died, the appellees brought, in the same Cir- 
Quit Court, their action at law on the policy. Thereupon the 
appellant exhibited its second bill in equity for the purpose of 
enjoining the action at law and of having the whole contro- 
versy between the parties settled in the equity proceedings. 
The court ordered a consolidation of these equity suits and 
that the parties replead. The parties did replead in the con- 
solidated cause, in which the appellees appear as complain- 
ants and the appellant as respondent, and in which the whole 
controversy was embraced and sought to be settled. The 
proof taken covered every feature of the controversy. The 
tinal hearing was full and exhaustive of all fhe issues, and the 
final decree passed disposed of the whole case. The right of 
a court of equity in such a case as this to proceed to a final 
determination of all the matters in issue is now fully estab- 
lished. Therefore the assignments of error which raise the 
question of the jurisdiction of the court in equity to make full 
and final disposition of the whole cause are not well taken, 

Had the parties contracted before the fire occurred? The 
manager, Reddy, testifies :— 

“On April 12, 1898, in our office at Bowie, | placed an order 
with Mr. Craig for insurance amounting to $70,000, of which 
amount $15,000 was to cover on the dry shed and contents. 
Mr. Craig said he would like for us to grant him a few days so 
he could consult with some of his companies and be able to 
place the full line to our best mutual advantage. ‘At that 
time we had no insurance at Bowie. I agreed to the delay, 
and it was then understood and agreed that the insurance 
should be written to become effective, beginning May Ist.” 

He testified further :— 

“T requested the agents not to place more than five thou- 
sand dollars in any one company, but they assured me that if I 
would leave the matter to them they would fully protect our 
interest.” 

The witness Craig says:— 

“T had a conversation with T. Gordon Reddy, Jr., Cameron’s 
manager, on April 12, 1898, about insurance, and agreed on 
that day to place $70,000 of insurance on property of William 
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Cameron. We agreed as to the premium rate, but there was 
nothing said, either by Reddy or myself, as to what company 
or companies would be the insurers, except that there was an 
understanding that if the companies were not satisfactory hé 
would not accept the insurance. Nothing was said about the 
German Insurance Company of Freeport, Ill., or any other par- 
ticular company. I represented fifteen or sixteen companies, 
and Reddy knew this, but I did not at that time represent the 
German Insurance Company of Freeport, Ill. Reddy’s in- 
structions to me were to write the insurance on May 1, 1898. 
The property to be insured was designated. The term the in- 
surance was to run was not agreed on. I told him what the 
annual rate was, and it seemed to be satisfactory to him. 
The time for which he wanted the insurance was not dis- 
cussed, though I supposed he wanted it for a year from 12 
o'clock noon, May 1, 1898, as that was the date he designated, 
and as it is the universal custom of fire insurance companies 
to have all policies begin at 12 o’clock noon. There was no 
understanding between Reddy and myself as to how much 
insurance should be placed in any one company, nor on what 
particular property any certain company was to be placed.” 

In another deposition, on cross-examination, Craig testified, 
in substance :— 

“It is a fact that in my agreement with Reddy about insur- 
ance, before the policy was issued, the amount of insurance 
on various properties was agreed on, the rate of premium was 
agreed on, the time was agreed on, and it was further agreed 
that I [Craig] was to select the companies in which the insur- 
ance was to be written, except that the policies and compa- 
nies, when the policies were written, were to be written sub- 
ject to the approval of Mr. Reddy.” 

On April 12, 1898, neither Craig nor his firm had authority 
to represent the appellant, but he was expecting soon to ob- 
tain that authority, and did obtain it on the 26th of that 
month, on which day he sent a wire message to Reddy (the ex- 
act contents of which the record does not disclose), which 
Reddy answered the next day by letter, as follows:— 

New Orleans, La., April 27, 1898. 
Messrs. Craig, Cage & Suberbielle, New Iberia, La.—Gen- 
tlemen: Yonr wire message of the 26th instant, addressed 


to me at Bowie, has ‘been forwarded here for my reply. As 
you know, this war matter come up since we discussed the 
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matter of insurance. It seems to be the common impres- 

sion that this war business is going to make money matters 

very tight. In the event of any mishaps to our navy, I am 
afraid there will be a money panic. The premium covering 
the insurance which we contemplated placing on the Bowie 
plant will amount, as you know, to considerable money, and 
it seems to me if you could make some arrangements by 
which the insurance could be effected, say May Ist, and pre- 
mium paid August ist, without interest, it would make us 
feel easy in the matter. Please let me have your views on 
this matter, for Mr. Cameron has written from Texas on the 
lines mentioned above. Yours truly, 

T. Gordon Reddy, Jr., Manager. 
I will return to Bowie to-night. Address me there. 

Mr. Craig, having previously arranged with the Hibernia 
National Bank of New Orleans to discount 'Cameron’s note so 
that the proceeds could be turned into his several companies, 
consented that the premium for the insurance to be written 
by Craig, Cage & Suberbielle should be paid by a promissory 
uote given by William Cameron, in their favor, to be dated 
May Ist, and payable August Ist, amounting to $2,327.50, in 
which amount was included $600, covering premium on the 
policy of the German Insurance Company, which policy cov- 
ered the dry shed. The appellees now insist that the agree- 
ment had between Reddy and Craig, as shown by the evidence 
just recited, embraced all the elements of a completed insur- 
ance contract, to which a written policy would add nothing 
save better evidence of the terms on which the minds of the 
contracting parties had met. This insistence does not take 
account of the fact that on April 12th Craig had no authority 
to represent the appellant, nor of the pregnant language of 
the letter of April 27th addressed by Reddy to Craig’s firm, 
nor of Craig’s testimony that the policies and companies when 
the policies were written were to be written subject to the 
approval of Mr. Reddy, nor of the testimony of Mr. Reddy that 
he had requested the agents not to place more than $5,000 in 
any one company. At some time before 10 a. m., May 1, 1898, 
the policies, eighteen in number (including the one in contro- 
versy here), were written up, duly authenticated by Craig, 
who was authorized to issue the same, done up in a package, 
addressed to Wm. Cameron, Bowie, La., and placed with the 
agent of the express company at New Iberia for shipment. 
Besides the eighteen policies the package contained the fol- 
lowing letter :— 
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Craig, Cage & Suberbielle, General Insurance. 
New Iberia, La., April 30, 1898. 
Mr. William Cameron, Bowie, La.—Dear Sir: Herewith 
we beg to hand you policies covering your saw and planing 
mills, lumber sheds and contents, commissary and boarding 
house, amouting to $70,000, which we trust will meet with 
your approval. The civil engineer will be down either 
Tuesday or Wednesday. Thanking you for your kind favor, 
we are, Yours respectfully, 
Craig, Cage & Suberbielle, 
Per Craig. 
About 1 o’clock on that day Craig learned that a fire was 
burning in the Cameron properties at Bowie, and he imme- 
diately went to the express office, and reclaimed the package 
of policies and letter of advice which he had delivered for ship- 
ment, as above stated. During these midday hours manager 
Reddy was strenuously engaged on the fire-line at Bowie. 
When the fire alarm whistle blew a few minutes after 11 
o'clock he answered the call promptly, and had the trained 
corps of men who were on duty under him, with not less than 
two hundred other men, at work in fifteen minutes after the 
fire broke out. His facilities for fighting it consisted of a 
Fred M. Prescott force pump, size 14x7x12, 7 inch suction, 5 
inch discharge, upon which was carried from 89 pounds to 120 
pounds pressure upon water mains. There were three main 
pipes, all leading to or in close proximity to the fire; also 
three double hydrants convenient to the fire, upon which were 
coupled two lines of hose from each one, and from other hy- 
drants more remote were fetched three more lines of hose, 
and at one time there were nine streams of water bearing on 
or around the fire. To help the pressure, later four of these 
were taken off, but five streams played continually upon the 
points most available, under the direction of the manager of 
the plant. The hose was 24 inch hose, previously tested at 
100 pounds pressure, opening of nozzles 14 inches. All con- 
nections in and around plant used for fire purposes were and 
are 2} inches. W. E. Fall, an employee in the wholesale de- 
partment of William Cameron & Co., at Waco, Tex., was in 
Bowie on that day. He, too, did his utmost until he became 
overheated, and at 12:30 p. m., had to get into the planer shed 
to cool off. Every man and boy in Bowie who was able to do 
any work was pressed into service, beside a good many la- 
borers who were sent over to assist by neighboring planters. 
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The town of Thibodeaux, on request, promptly sent by special 
train all the hose in that town that could be spared. All con- 
nections were cut away between the dry shed and planer and 
between the mill and kilns. Beside, several hundred feet of 
dolley ways were torn up and carried off a safe distance or 
used as shields or fenders for the nozzle men to stand behind. 
Mr. Reddy, the manager of the plant, organized a fire crew, 
and, after the fire had communicated with the yard, decided 
that it would be better to draw the forces back to a certain 
intersection of dolley ways, and make a stand at that par- 
ticular point. The fire was arrested just as he intended. 
About 6 o’clock Mr. Reddy was able to telegraph Mr. Cam- 
eron :— 

Fire originated in dry kilns at noon to-day. Kilns, lum- 
ber shed, and about seventy-five piles of lumber on yard de- 
stroyed. Fire still burning, but apparently under control. 
In his deposition filed September 12, 1898, Mr. Reddy testi- 

fies in reference to the policies mentioned above— 

“These policies were delivered to me by Mr. Craig in the 
presence of W. E. Fall. The circumstances attending the de- 
livery of these policies are these: On the evening of May 1, 
1898, after the fire which originated in our dry kilns, a risk 
which was uninsured, and worth to us about $16,000, had 
spread to the large lumber shed and to piles of lumber on the 
yard, I asked my bookkeeper if the policies from Craig, Cage & 
Suberbielle had reached our office. I had a telegram sent to 
them at New Iberia, asking them if the policies covering in- 
surance as per our order had been forwarded, and, if not, 
would they send them to us by the next train, which was due 
to pass Bowie on Monday morning. Receiving no reply to 
this message, I grew apprehensive, and went that night at 10 
o'clock to Raceland Station, one mile distant from Bowie, 
where there was a night telegraph office, and from which place 
I made inquiry by wire of the agent at New Iberia in telegraph 
office whether any package addressed either to Mr. Cameron 
or myself was there to be forwarded to us on the morning 
train. Being informed there was no such package there, I 
boarded the train at Raceland about 10:20 p. m., and, in com- 
pany with Mr. W. E. Fall, who is connected with the office of 
William Cameron & Co., at Waco, Tex., and who was on that 
day on a visit to me at Bowie, and we together went to New 
Iberia for the purpose of finding out why these policies had 
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not been sent by Craig, Cage & Suberbielle, and why I did not 
receive any answer to my telegram of that evening. Mr. Fall 
and myself set out to find some member of that insurance firm, 
when about 1 o’clock Monday morning we located Mr. Craig 
ina saloon. Mr. Craig informed us that he was sitting up to 
catch the early morning train for Bowie to bring our policies 
tous. He stated that the policies had been made out on Sat- 
urday, April 30, 1898, ‘but by an oversight they had not gone 
forward until Sunday, when he discovered them in the office. 
He then took the package to the express office at New Iberia, 
and placed it there to be forwarded to us. While at the depot 
he learned that there was a fire then burning * * * at our 
place at Bowie, * * * and he concluded to withdraw the 
package from the express office, which he did. He then in- 
formed us that he had the package in his pocket at that time, 
and he produced it. The package was all intact, done up, 
sealed, and addressed to William Cameron, Bowie, La. I ex- 
plained to Craig that my business there was to get the poli- 
cies, because we had had a fire that day, and desired to get 
the policies, and had grown apprehensive for the reasons 
above stated. I broke open the package, and found it to con- 
tain about eighteen policies, aggregating $70,000, together 
with a bill for the premiums on said policies, together with a 
letter addressed to William Cameron, dated April 30, 1898. 
The premiums for this insurance, as per special agreement had 
and entered into ‘between myself and Mr. Craig, were to be 
paid by promissory note to be signed by Mr. William Cameron, 
dated May 1, 1898, and payable August 1, 1898, without inter- 
est. Mr. Craig had previously arranged with the Hibernia 
National Bank of New Orleans to discount this note, so the 
proceeds could be turned into his several companies. I ex- 
plained to Mr. Craig that in view of this fire I did not want 
any hitch, if there could be any hitch, to arise on the question 
of premium, and I told him I would waive my previous agree- 
ment, and tendered him payment. This Mr. Craig said made 
no difference, and this ended the matter.” 

In his deposition filed November 18, 1899, Mr. Reddy says:—- 

“When Fall and myself left Bowie for New Iberia, I wrote 
out an order on Craig, Cage & Suberbielle, directing that they 
deliver to Fall our policies. I did so because we intended to 
go in different directions when we got to New Iberia, looking 
up one of the firm of Craig, Cage & Suberbielle, and Fall had 
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an order so he could explain himself when he met either of 
them. I did not intend remaining in New Iberia except be- 
tween trains, as I had to return to Bowie, and, if we failed 
that morning to find Craig or his partners, Fall was to remain’ 
and get our policies, but it so happened that we found Craig 
shortly after our arrival at New Iberia. Craig had the poli- 
cies, and offered no protest at all. He stated he was waiting 
up then to catch the train for Bowie, and that he intended to 
bring the policies in person to us.” 

Craig in his deposition filed Decenrber 15, 1899, being asked 
to attach to the interrogatories and mark * Exhibit B” a 
communication addressed to “ Craig, Cage & Suberbielle, 
Agents,” dated May 1, 1898, signed “ T. Gordon Reddy, Jr., 
Manager,” and being further asked: “ Was said paper de- 
livered to you? If so, by whom, and whose signature is to the 
same? Explain said paper fully. If it relates to insurance, 
then state in what companies and in what amounts, and by 
whom issued,”—answered :— 

“Yes; delivered to W. E. Fall, and signed by T. Gordon 
Reddy, Jr., and the original is hereto attached. It relates to 
the insurance ordered by T. Gordon Reddy, Jr., of me in vari- 
ous companies, of which the policy sued on is one. * * * 
Said paper was presented to me by W. E. Fall. I inquired of 
Fall what he wished to do with the policies. He replied that 
he was on his way to the Waco office, and desired to take the 
insurance policies issued by me, together with those issued 
through the Pescud agency, to the Waco office. I inquired of 
him whether he had had a fire at Bowie or not, and whether 
he had any claim under my policies or not. He replied that 
they had had a small blaze, but there was no claim under ny 
policies. After some questions, I concluded to deliver him the 
package of policies. It was in the saloon owned by C. P. 
Moss, in New Iberia, La., about the hour of 1:30 a. m., on May 
2, 1898. * * * I saw T. Gordon Reddy, Jr., immediately 
after the delivery of the package to Fall. It was in the saloon 
of C. P. Moss. Clarence Colgin was present. Reddy said, 
‘Well, Craig, you just owe us about $14,000;’ and I replied 
* Well, the jig is up; it’s a pretty slick trick on your part.’ ” 

The appellees took the deposition of W. E. Fall, but did not 
question him as to this transaction, and the appellant did not 
cross the interrogatories. The appellant took the deposition 
of Clarence Colgin, the only person present at the interview 
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between Fall, Reddy, and Craig, who, in answer to pertinent 
interrogatories, said :— 

“The conversation between Fall and Craig was in the Moss 
restaurant, adjoining the Moss saloon, separated by a wall 
with opening in same building. Their conversation was after 
midnight. The conversation between Craig and Fall was in 
reference to insurance papers. Fall wanted Craig to deliver 
him some insurance policies. * * * It related to insurance on 
a dry kiln shed. * * * At the time of the conversation be- 
tween Fall and Craig, as stated, I saw Reddy on the outside of 
the Moss saloon building.” 

In answer to a part of the interrogatory requesting the wit- 
ness to “ state whether or not Reddy said anything about the 
delivery of certain insurance policies by Craig to Fall, and 
what he said,” Colgin testifies,” Reddy told Julian J. Craig 
that he wanted the policies, and must have them.” In an- 
swer to cross interrogatory four, by the appellees, “ State 
whether the said Craig appeared to be frightened or terrified 
by the words or manner of Reddy and Fall,” he answered: 
“Yes; Craig did appear to me to be frightened, which is one 
reason why my attention was attracted so closely. It ap- 
peared they insisted strongly on having the policies from 
Craig.” 

The order to which the witnesses Reddy and Craig refer is 
in the following words :— 

Bowie, La., May 1, 1898. 
Craig, Cage & Suberbielle, Agents, New Iberia, La.—Dear 
Sirs: If you have not already mailed or expressed us the 
insurance policies covering on our risk here at Bowie, will 
you then please hand same to the bearer, Mr. W. E. Fall, of 
our Waco office. Mr. Fall will give you necessary receipt 
for same. Yours truly, 
T. Gordon Reddy, Jr., 
Manager. 

It was in the possession of Craig at the time he testified, 
and he attached the original to his deposition. It appears 
from Reddy’s testimony that it was written at the time he and 
Fall left Bowie on the night of May 1st. He says that he left 

sowie and went to Raceland at 10 o’clock p.m. ‘At that time 
the long shed and its contents had been utterly consumed, and 
was a vast mass of superheated ashes and burning coals. 
Reddy’s mind was then supremely intent on getting possession 
of the insurance policies. He was just about to start to New 
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Iberia, eighty-three miles away, to hunt up some one of the 
members of the firm of insurance agents in the middle of the 
night to obtain the policies. To aid him in this extraordinary 
effort, he was taking with him a member of the Waco home of- 
fice then present in Bowie, and gave the above written order 
to that companion of his quest to enable him to explain mat- 
ters to whichever member of the firm he might find. It con- 
tains not the slightest reference to the fire that had so in 
tensely engaged Reddy’s attention for so many hours on that 
day. We refrain from making those further suggestions 
which this testimony must excite in the minds of all intelli- 
gent readers, certainly of all readers who are lawyers. It 
seems to us to be too clear for controversy that the position 
of Mr. Cameron was not bettered by this acquisition of the 
manual possession of the policies, and that the method of 
acquisition pursued and effected by Mr. Cameron’s manager. 
with whom the negotiations for the insurance had been con- 
ducted, casts a white light along the whole track of those 
negotiations. But we proceed. In one of his depositions 
Craig was asked :— 

“State whether or not you had any conversation with Wm. 
Cameron after the fire with respect to his surrender of the 
policy of insurance attached to complainant’s bill. State 
whether or not you demanded of said Cameron said policy of 
insurance. State whether he acceded to or refused this de- 
mand, if any, and state what he said, if anything, with respect 
thereto.” 

Answer :— 

* Mr. Cameron and Mr. Shumard, in my presence, had such 
a conversation on or about May 5, 1898, and during the 
progress of this conversation Mr. Cameron, turning to me, 
criticised me for placing so much insurance in one company, 
and said he would not take the policies I had written up for 
him, and returned them to me, with the exception of the policy 
herein sued upon, which he claimed the German Insurance 
Company was liable under. Mr. Shumard demanded this 
policy, and Mr. Cameron refused to turn it over to him.” 


It appears from the bill rendered to Cameron, which was 
inclosed in the package with the policies, and Craig’s letter of 
April 30, 1898, that of the eighteen policies written up by 
Craig the one in suit was for the largest amount, and that of 
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all the other seventeen, amounting in the aggregate to $55,- 
000, only one exceeded in amount the sum of $5,000. That 
one was for $10,000, in the appellant company, on the sawmill. 

It is to be observed that in Reddy’s letter of April 27, 1898, 
the previous communications between him ‘and Craig were re- 
ferred to as the matter of insurance “ we discussed,” and, 
again, as “ the insurance which we contemplated placing on 
the Bowie plant.” It made mention also of the changed and 
changing condition of general affairs, and expressed the ap- 
prehension that, “in the event of any mishaps to our navy, 
* * * there will be a money panic.” He suggested that 
the premiums covering the insurance “ will amount to a con- 
siderable sum of money,” and that if Craig could make some 
arrangements by which the insurance could be effected, say 
May 1st, and premium paid August Ist, without interest, “ it 
would make us [Cameron & Co.] feel easy in the matter.” 
On this matter he desired to have Craig’s views, “for Mr. Cam- 
eron has written from Texas on the lines mentioned above.” 
This letter was written at New Orleans, four days before the 
tire occurred, and addressed to Craig’s firm at New Iberia, 
where it could hardly have arrived before some hour on the 
next day, or three days before the fire. Craig, having first 
arranged with a New Orleans bank to discount Mr. Cameron’s 
note for the amount of the premiunis, consented to the ar- 
rangement suggested in the letter. On the day before the fire 
Craig was at Bowie, for in his deposition he says, “ I returned’ 
trom Bowie on April 30, 1898;” but it does not appear that 
while at Bowie on that visit he saw either Reddy or Cameron, 
or any one authorized to act for them. And Reddy deposes: 
* The last conversation prior to the fire we had with Craig 
was on April 12, 1898.” It does not appear that Reddy had 
authority to make Mr. Cameron’s note in favor of Craig’s firm 
for the amount of the premium. It is not claimed that such 
a note was ever made by Cameron himself or by Reddy for 
him. In the letter addressed to Mr. Cameron accompanying 
the policies Mr. Craig, referring to them, says, “ which we 
trust will meet with your approval.” In one of his deposi- 
tions Craig says: “There was nothing said either by Reddy 
or nyself as to what company or companies would be the in- 
surers, except that there was an understanding that if the 
companies were not satisfactory he would not accept the in- 
surance.” And in his other deposition he says: “The poli 
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cies, and companies when the policies were written, were to 
be written subject to the approval of Mr. Reddy.” 

It is seen that these negotiations were pending for nearly 
twenty days, during the whole of which time there was no in- 
surance on any of the large properties held by Cameron at 
Bowie. There is no proof that any part of it had ever been 
insured. It is manifest that Cameron was not anxiously so- 
licitous to effect insurance on the property there. The nature 
of the property, and the hazard on account of its situation and 
respective exposures, were such that, of necessity, the owner 
was compelled to carry a large, if not the larger, part of the 
risk, and, to get it covered to any extent, would be compelled 
to pay a high rate of premium; and the length of the line of 
insurance necessary to relieve him to any desirable extent was 
such as required that he should insist on having it distributed 
among a large number of the safest insurance companies, with 
lines in each to such a limited extent as to afford the least 
temptation to the companies to litigate in case of a loss. His 
property and business and employees practically constituted 
the town of Bowie. His best insurance against fire was the 
care he was able to exercise in preventing its occurrence, and 
in arresting it should it occur, for both of which purposes he 
had made most ample provision. He was a man of large and 
successful experience,—a masterful man in all matters affect- 
ing his own business. It seems to us to be clear from the 
proof that it was never in the mind of either Craig or Reddy 
or Cameron that a contract for insurance between Craig’s 
companies and Cameron shonld become complete until the 
policies, showing by what companies written and on what 
terms, had been submitted either to Cameron, or to Reddy and 
Cameron, and approved and accepted by them. We cannot 
doubt that if the fire had not occurred on May Ist, and be- 
fore Cameron had after that date received and examined the 
policies, he would have disapproved and rejected the one here 
involved, not because it was written to cover the risk from 
12 o’clock noon instead of from ‘the previous midnight (be- 
cause then that provision would have become immaterial or 
would be twelve hours in his favor), but because it was for 
an amount three times as large as he was willing to have 
written by any one company on the property covered. From 
a thorough examination of the proof, and due deliberation 
thereon, we are convinced that the negotiations between the 
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appellant and the testator of the appellees never matured 
into a contract for insurance. 

It follows that the decree of the Circuit Court must be re- 
versed, and we will here render the decree which that court 
should have rendered. Exercising the discretion inherent in 
a court of equity in awarding costs, in view of the numerous 
suits filed and the unnecessary issues presented, we conclude 
that it will be most consonant with justice in this case to re- 
quire that each party shall pay the costs by them respectively 
incurred in this cause in this court and in the Circiut Court, 
including the enjoined action at law in the Circuit Court. It 
is therefore adjudged and decreed that the appellees are per- 
petually enjoined against prosecuting any action at law on the 
purported policy of insurance in question; that the appellant 
never ‘became liable to the testator of the appellees under 
that instrument, is not now liable to the appellees in any 
amount on account thereof, and is now fully acquitted and 
discharged from all claim of the appellees thereunder; and 
that the parties hereto pay the costs by them respectively in- 
curred in this cause in this court and in the Circuit Court, in- 
cluding the costs in the action at law. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


PROVIDENT SAV. LIFE ASSUR. SOC. 
OF NEW YORK 


vs. 


DUNCAN eT AL.* 


The policy provided that premiums might be paid to an authorized 
agent, but only in, exchange for the company’s receipt. The in- 
sured had been notified by the company that his renewal could be 
paid at a bank where the receipt had been placed. But on the last 
day of payment the insured learned that the company had with- 
drawn the receipt. Afterward the company refused to accept the 
premium without a health certificate, which could not be given. 

ITeld, That where the jury were instructed that they could only find for 
the claimant if the insured was prevented from making payment 
solely by the withdrawal of the receipt, and did so find, and there 
was evidence to sustain it, the company is estopped from setting up 
nonpayment of premium. 


* Decision rendered, April 8, 1902. 
VoL. XXXI.—48. 
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In error to the Circuit Court of the United States for the 
Middle District of Tennessee. 


Statement of the case by Lurron, C. J. 

This was an action upon a policy of life insurance issued by 
the Provident Life Assurance Society upon the life of Wm. 
M. Duncan for $10,000, and payable to Mrs. Carrie E. Duncan, 
wife of the assured. The policy was issued September 8, 1897. 
The annual premium was $807. Among other matters, the 
policy contained the following provision: “All premiums are 
due and payable in advance at the office of the society, in the 
city of New York. They may, however, be paid to an author 
ized agent of the society on or before the dates when due, but 
only in exchange for a receipt, and countersigned by such 
agent. <A grace of thirty days will be allowéd in the payment 
of premiums hereafter due on this policy: provided, always, 
that, whenever advantage is taken of this grace, interest at 
the rate of 5 per cent per annum shall be paid to the society for 
the time deferred.” The first renewal premium was due Sep- 
tember &, 1898; but. as a consequence of this grace provision, 
the insured had until and including October 8, 1898, in which 
to pay same. The assured died in March, 1899, without havy- 
ing ever paid this renewal premium. This action is brought 
upon the policy, for the use of Mrs. Carrie E. Duncan, indi- 
vidually, and for the use of W. D. Talbot, to whom one-half of 
the policy had been assigned October 10, 1898, in pursuance of 
a prior parol agreement by which the assignee undertook to 
pay the whole of the first renewal premium and one-half of 
each recurring premium in consideration of a one-half interest 
in the policy when it should become a claim. The sole defense 
made by the society was that the policy had been forfeited by 
the nonpayment of the first renewal premium, due October &, 
1898. The official receipt for the first renewal premium had 
been placed by the society in the American National Bank, at 
Nashville, prior to September &, 1898, and notice had been duly 
given to the assured that it could be paid there. A few days 
prior to October 8, 1898, the last day of grace, and without 
any notice to the assured, this renewal receipt was returned 
by the bank to Boswell & Buckley, general agents for the so- 
ciety at Cincinnati, Ohio. The agents of the company at 
Nashville, October 8, 1898, were F. L. McKernon and Frank 
Pryor; the latter being a subagent or soliciting agent under 
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MecKernon. There was evidence tending to show that it was 
the duty of both McKernon and Pryor to look after collections 
of renewals due at Nashville, by urging on the assured the 
payment of such renewal premiums, and that both had an in- 
terest in the payment of renewals, by way of a commission on 
collections of renewals at Nashville upon policies issued 
within a limited date. But neither had any authority to col- 
lect such renewal, or to extend the time of payment. Both 
McKernon and Pryor, the Nashville agents of the society, were 
informed prior to October 8, 1898, of the arrangement by 
which Talbot was to pay the renewal premium due October 
8, 1898. In explanation of the failure to pay that renewal 
premium, Mr. W. D. Talbot testified as follows: “Q. State 
what oecurred, and all about it. A. Mr. Pryor came to my 
office on Saturday, the 8th day of October, 1898, to collect the 
premium on the policy. 1 reached for a check to make the 
payment, at the same time asking for the receipt, in order to 
get the exact amount to be paid; and I also repeated ‘I don’t 
want to give any note for part of the premium,—that I 
wanted to pay it all cash. Mr. Pryor said the receipt was on 
the notice, and I said that was the first time I ever knew the 
receipt to be on the notice, and he said all he had to do was to 
countersign it. On examination he found that the receipt 
was not on the notice. He then said: ‘The receipt is down 
at the bank. I will go down and get it.’ He left my office, 
and in a short time returned and said: ‘The bank has re- 
turned that receipt to Cincinnati.’ . I think he said Cincinnati, 
but I would not be positive. Q. Returned it to some place? 
A. To the manager at Cincinnati, I understood it; and he said: 
‘I will telegraph for it, and bring it to you Monday.’ I said: 
‘You take the check now, and bring me the receipt hereafter.’ 
He said: ‘Thatisall right. I will telegraph for it, and bring 
it Monday.’ He started to go out of the office, and I said: 
‘Here, Pryor, if it will make a particle of difference, you take 
the check, and bring me the receipt hereafter.’ He said: 
‘That is all right. I will telegraph for it, and bring it up 
Monday.’ He then left my office.” There was evidence tend- 
ing to show that either McKernon or Pryor wired on Satur- 
day, October 8, 1898, the society’s general agents at Cincin- 
hati to return the Duncan renewal receipt, and that this wire 
was received some time during the afternoon of October 8th. 
instead of wiring a reply, the general agents wrote on the 
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same day to McKernon, inclosing the receipt, together with a 
medical health certificate, and instructed him not to receive 
the renewal premium unless accompanied by a duly certified 
health certificate. Mr. Duncan’s health was at this time such 
as that he was unable to obtain a proper health certificate. 
Both Duncan and Talbot were notified of this instruction, and 
that no payment would be received unless accompanied by a 
health certificate. In consequence of this, no further tender 
was made. It was also in evidence that W. D. Talbot was a 
man of large means. There was a jury, and verdict for the 
plaintiff. 
Before Lurton and Day, C. JJ., and Wanty, D. J. 


J. M. Dickinson and Joun A. Prrts, for Plaintiff in Error. 
Baxter Smita, fur Defendant in Error, Mrs. Duncan. 
Joun J. Vertrees, for Defendant in Error, W. D. Falbot. 


Lurron, C. J. (after stating the case). 

Most of the errors assigned are based upon an erroneous in- 
terpretation of the charge, and of the issues submitted to the 
jury. The learned trial judge did not assume that Pryor had 
any authority to either collect the renewal premium due Octo- 
ber 8, 1898, or to extend the time within which it might be 
paid. Upon all these matters the charge was quite as favor- 
able to the defense as they could claim, for he refused to sub- 
mit the plaintiffs’ case to the jury upon any issue as to Pryor’s 
right to either collect the renewal premium on the Duncan 
policy, or to extend the time of payment until Monday. 
Rightly interpreted, and considered as a whole, the original 
charge submitted the case to the jury upon the single issue as 
to whether, on all the facts and circumstances, the payment 
of the renewal premium had been prevented by the with- 
drawal of the company’s official receipt from Nashville before 
the time had elapsed within which it might have been paid. 
But if there was any ambiguity in respect to the issue sub- 
mitted to the jury, it was fully cleared up by the subsequent 
charge to the jury, who, after being charged, returned into 
court and propounded this inquiry :-— 

“The jury wants to know whether or not there was more 
than one point to be considered. If but one, was that as to 
whether or not payment failed on account of absence of re- 
ceipt?” 
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Whereupon the court further instructed the jury as fol- 
lows :— 

“Now, gentlemen, in answer to your question, I can only 
repeat the substance of what I have already said to you,—that 
the case is submitted to you on the single question of whether 
or not payment of the renewal premium due October 8, 1898, 
was defeated or prevented by reason of the fact that the re- 
ceipt for the premium had been returned to Cincinnati, or was 
not then in the city. If, substantially as stated by Mr. Tal- 
bot, he desired to pay, and was ready and willing to pay, and 
called for the receipt, and the local agent, Mr. Pryor, went to 
the bank to procure the receipt and ascertained that it was 
not in the city, and-so reported to Mr. Talbot, and thereupon 
agreed to telegraph for the receipt, and Mr. Talbot, bona fide, 
desiring then to pay the premium, and acting bona fide on the 
belief that the receipt would be returned, and that he could 
and would pay the premium Monday, then, under such cireum- 
stances as these, the company would not be permitted to rely 
on the failure to pay the premium on the last day when due, 
for the purpose of forfeiting the policy; and in that view, if 
you are satisfied of that by the weight of the evidence,—the 
burden being on the plaintiff to show this,—then your verdict 
should be in favor of the plaintiff. If, on the contrary, sub- 
stantially as stated by the agent, Mr. Pryor, he went to Mr. 
Talbot’s office on one or more occasions and urged him to pay 
the premium, and Mr. Talbot delayed until late in the after- 
noon, and at the last interview Mr. Pryor told him that he . 
supposed that the receipt was then probably gone,as the banks 
had closed, and thereupon agreed, at the suggestion of Mr. 
Talbot, to telegraph for the receipt, and that was all that oc- 
curred, that would not save the policy. On the contrary, the 
failure to pay would have worked forfeiture, and, in that view, 
your verdict should be for the defendant. This is what I have 
heretofore said to you.” 

The case is in narrow compass. Mr. Duncan was notified 
that the society’s official renewal receipt had been sent to the 
American National Bank, at Nashville, and that he might pay 
his renewal premium to that bank in exchange for the official 
renewal receipt at any time before the expiration of the last 
day of grace, October 8, 1898. Mr. Duncan, in consequence of 
this notice, had a right to rely upon finding his receipt in the 
American National Bank until otherwise notified. The con- 
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ceded fact is that this receipt was returned to the company’s 
general agents at Cincinnati prior to Saturday, October 8th. 
Why this was done, and just when it was done, is unanswered 
by the evidence. The facts were within the knowledge and 
control of the society, but, for its own reasons, it has not 
chosen to explain its conduct in this matter. But if Mr. Dun- 
can was not prevented from paying his renewal premium by 
the withdrawal of the receipt from Nashville, the beneficiaries 
under the policy on his life have no right to complain. It 
would be a matter of no consequence whether the receipt was 
in Nashville or Cincinnati on the last pay day, provided the 
insured had no purpose to pay the renewal, or was in no way 
prevented from paying the premium by the return of the re- 
ceipt to Cincinnati. Now, this is just the issue upon which 
the case was submitted to the jury. There was a sharp con- 
flict in the evidence bearing upon this question. The evidence 
of Talbot we have heretofore stated. That of Pryor, for the 
society, was a substantial denial of every fact which had been 
testified to by Talbot from which it might have been inferred 
that Talbot, in good faith, proposed to pay Duncan’s premium 
on the due day, and was only prevented from so doing by the 
fact that the receipt had been returned to Cincinnati prior 
thereto without notice to Duncan or himself. Talbot was in 
all substantial matters corroborated by a disinterested wit- 
ness present in his office, who heard the conversation between 
Talbot and Pryor detailed by Pryor. 

For the plaintiff in error it has been urged that an offer to 
pay Pryor was of no consequence, because he had no authority 
to collect, and that the only way in which a forfeiture of the 
policy could be avoided was to have made a tender to the 
American National Bank. But if the fact that Pryor had nv 
authority to collect Duncan’s renewal premium made the offer 
to pay him ineffectual in avoiding a forfeiture for nonpayment. 
it is difficult to see on what better ground an offer to pay the 
American National Bank would have stood. The authority 
of the bank depended upon its possession of the society's offi- 
cial receipt. Duncan, under the express provision of the 
policy, could pay his renewal premium only “ to an authorized 
agent of the society,” “ but only in exchange for a receipt 
signed by the president or secretary, and countersigned by 
such agent.” The bank had, after the return of the original 
receipt, no more authority to collect or receive Duncan’s re- 
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newal premium than Pryor. To have made a tender to the 
bank would have been an idle ceremony, except in so far as 
such an offer to pay would tend to show that the unlawful 
withdrawal of the receipt before the close of the day had pre- 
vented the payment on the due day. But that was just as 
fully evidenced by the offer to pay Pryor for the company. 
Neither the bank nor Pryor had authority to receive the pay- 
ment, and in the absence of such authority an offer to pay one 
would be no more efficient in avoiding a forfeiture than the 
other. If there was any advantage in a tender to one over 
the other, it would seem to be in favor of the tender to Pryor, 
rather than the bank. The authority of the bank as an agent 
for any purpose had ‘been withdrawn by the recall of the offi- 
cial receipt. Pryor’s agency, though limited, was unaffected 


by that fact; and he was, when the tender was made to him, ~ 


an agent having authority to “look after” collection of re- 
newal premiums, but without power to receive such premiums 
in the absence of the society’s official receipt. It is not clear 
that Pryor’s promise to send for the official receipt, and to 
present it again for payment on Monday, has any further or 
other significance than as evidence tending to show a good- 
faith purpose by Talbot to pay the premium on the due day, 
frustrated by the assured’s inability to find any agent of the 
company authorized to receive such payment in exchange for 
the society’s official receipt. Certainly the plaintiff in error 
cannot complain if the charge be so construed as to require 
the plaintiff below to show that Pryor did agree to procure 
the return of the receipt, with authority to receive payment 
of the premium upon its return. 

Conceding Pryor’s want of general authority to collect re- 
newal premiums, or extend time for their payment, it is not 
clear, under the state of circumstances existing when he un- 
dertook to secure the return of the society’s receipt and power 
to deliver it upon payment being made, that the company 
should be permitted to deny his authority, if, in reliance there- 
on, the assured, who was otherwise wholly without fault, 
should be misled and induced to rely upon that arrangement, 
rather than resort to some other equally uncertain scheme to 
avoid a forfeiture which was about to ensue through no fault 
of his. 

Upon the facts of the case, it is enough, however, to say 
that there was abundant evidence from which the jury might 
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find that the payment of Duncan’s renewal premium was only 
prevented by the withdrawal of the society’s official receipt 
from the American National Bank, and its return to Cin- 
cinnati. Under the terms of the policy, and of the notice 
given him, he had a right to rely upon the retention of the re- 
ceipt by the bank until the close of the last due day, and a 
right to believe that he could pay his renewal premium at that 
bank, and receive the company’s official receipt, at any time 
during the last day of grace. If, by reliance wpon the soci- 
ety’s agreement, as evidenced by its notice, he postponed pay- 
ment until too late to pay elsewhere or otherwise, the society 
should not be permitted to rely upon a forfeiture brought 
about through its own mismanagement and breach of duty be- 
cause a technically good tender was not made as between the 
bank and Pryor, provided it was clearly made to appear that, 
but for the situation brought about by the unauthorized with- 
drawal of the company’s official receipt, the renewal premium 
would have been paid ad diem. The society, under such a 
state of facts, was bound to have received payment when in a 
position to furnish the assured with its official receipt. This 
plain moral and legal obligation is repudiated by notifying the 
insured that payment would be accepted only: when accom- 
panied by a health certificate. This was impossible, and the 
evidence tends to show that the Cincinnati general agents of 
the company, who imposed the condition and withdrew the 
receipt from Nashville, knew of Duncan’s state of health be- 
fore there was any default in payment of premiums. In claim- 
ing a forfeiture, and according to the assured only the right to 
restore a forfeited contract upon terms imposed by itself, and 
impossible of compliance, the society is endeavoring to avail 
itself of a forfeiture brought about by its own fault. This it 
cannot do. It is estopped to claim that the tender made to 
Pryor was insufficient, or that any forfeiture has resulted from 
the failure to pay or offer to pay an authorized agent on the 
due day. The case is, in its essential principles, governed by 
the rule of estoppel applied in Insurance Co. vs. Eggleston, 96 
U. 8., 572. 

There was no error in instructions given or refused, and the 
judgment is accordingly affirmed. 
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SUPREME COURT OF NEBRASKA 


STATE INS. CO. oF Des Mornss, Iowa, 


v8. 


FARMERS’ MUT. INS. CO. or NEBRasKa.* 


Petition examined, and held sufficient as against a demurrer ore tenus. 

Evidence examined, and held sufficient to sustain judgment. 

Answer examined, and held not to put in issue the corporate character of 
plaintiff. 

Under the provisions of section 46, art. 2, c. 48, Comp. St., 1899, an insur- 
ance company transacting business in this State must cancel a 
policy of insurance upon request of the insured or his legal repre- 
sentative, and return to such party or his representatives the net 
amount of premium, after deducting the agent’s compensation and 
the customary short-rate premium for the expired term. 

After request for cancellation and repayment of unearned premium by 
the party insured, the right of such party to the unearned premium 
becomes absolute, and is subject to assignment and recovery thereon 
by the assignee. 

The decision of the trial court upon questions of fact, regarding which 
there is a conflict in the evidence, will ordinarily not be disturbed 
by the Appellate Court. 

The plea of ultra vires cannot be interposed by a stranger to the con- 
tract, who cannot show a violation of a duty owing to himself. 
Under the provisions of section 46, art. 2, c. 43, Comp. St., 1899, providing 
for repayment of unearned premium upon cancellation of an insur- 
ance policy by request of the party insured, the commission actually 
paid to the agent or solicitor should first be deducted, and the per 
cent of the unearned premium should then be computed on the re- 

mainder. 

The right of a party to withdraw or amend a stipulation of facts filed in 
a case is within the sound discretion of the trial court, and the rul- 
ing of the trial court with regard thereto will not be disturbed in 
the absence of abuse. 


Error to District Court, Lancaster County. 


F. A. Borumer and Gerorce E. Tosey, for Plaintiff in Error. 
Burkert & Greenies, for Defendant in Error. 


Krrxpatric, C. 
This is an action brought in the District Court of Lancaster 
County by the Farmers’ Mutual Insurance Company of Ne- 
braska against the State Insurance Company of Des Moines, 
Towa, to recover upon fifty-nine separate causes of action, upon 
which $600 was alleged to be due. The petition filed by the 


* Decision rendered, June 4, 1902. Syllabus by the Court. 
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Farmers’ Mutual Insurance Company, defendant in error, sets 
out its incorporation, and alleges that the State Insurance 
Company, plaintiff in error, had duly issued and delivered its 
policies of insurance to the various persons named in the peti- 
tion, insuring property from loss and damage by fire, light- 
ning, and windstorm; that the several parties named in the 
petition had duly surrendered their policies to plaintiff in er- 
ror, and demanded a cancellation of the same, and repayment 
of the unearned premiums due upon each policy; that the un- 
earned premiums mentioned had been duly assigned by the 
persons to whom they were due to plaintiff, upon which de- 
mand had been made, setting out the amount due upon each 
separate cause of action; and that payment had been refused. 
To this petition an answer was filed by plaintiff in error, which 
in each instance admitted the execution and delivery of the 
policies mentioned, and denied each and every other allega- 
tion of the petition, and, in addition thereto, pleaded that each 
of the policies mentioned contained a provision that if there 
was a sale or alienation of the property insured, or any part 
thereof, or if the policy was assigned, or the title to the prop- 
erty changed, etc., or if any other insurance was taken, valid 
or invalid, upon the property, without the consent of the com- 
pany, the policy immediately became void; that each of the 
persons named had taken out new insurance in the plaintiff 
company at the time they surrendered their policies for can- 
cellation, and that the policies issued by defendant, plaintiff 
in error, were void, and that there could be no unearned pre- 
miums recovered; that plaintiff (defendant in error) was a 
mutual insurance company, and under the laws it was obliged 
to collect a certain per cent of its premiums in cash, and that 
it had no right to accept an assignment of the unearned pre- 
mium under a policy issued by another company in lieu of 
cash; that the acts of defendant in error were ultra vires and 
not authorized by law; that defendant (plaintiff in error) did 
not consent to the assignment of these policies, and that the 
policies were therefore void; that plaintiff (defendant in error) 
had never been legally incorporated; and that the action was 
not brought in the name of the real party in interest. To this 
answer was filed, for reply, a general denial. A jury was 
waived, and trial had to the court upon an agreed statement 
of facts, and upon evidence offered by the parties, resulting in 
a finding and judgment for defendant in error in the sum of 
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$608.94. To review this judgment the cause is brought to this 
court by petition in error. 

It is alleged that there was error in the proceedings of the 
trial court in the following particulars: (1) That the court 
erred in overruling the objections by plaintiff in error to the 
introduction of any evidence on the ground that the petition 
tailed to state a cause of action; (2) that the judgment is not 
sustained by sufficient evidence, and that the court erred in 
finding from the evidence that defendant in error was a cor- 
poration; (3) that the court erred in holding that defendant 
in error was the legal representative of the insured under the 
policies issued by plaintiff in error; (4) that the court erred in 
holding that the assignment of the policies and taking addi- 
tional insurance without the consent of the insurer did not 
make the policies null and void; (5) that the contracts made 
by defendant in error by which it received the assignment of 
the unearned premiums mentioned in the petition were ultra 
vires; (6) that the court erred in computing the amount of the 
unearned premiums; (7) that the court erred in not permitting 
plaintiff in error to withdraw or amend the stipulation of 
facts claimed to have been made under a mistake of fraud. 
These several assignments, so far as necessary to a determi- 
nation of the case, will be considered in their order. 

It is contended first that the petition fails to state a cause of 
action, because it does not allege that the policies had been is- 
sued by plaintiff in error to the various persons named, and 
that at the time the request was made for cancellation they 
were in full force and effect, and that there is no allegation of 
the amount of premiums that had been paid, or of the amount 
which had been earned under the customary short-rate table, 
or what the commissions of the agents were. The separate 
causes of action set out in the petition are substantially iden- 
tical, except as to the names and amounts, only one of which 
need be quoted, which is as follows: ‘“ That on the 11th day 
of September, 1894, one H. M. Lee had and held a policy of in- 
surance; to wit, No. 671,187, in the company of the defendant, 
insuring property then owned by him against loss or damage 
oy fire, lightning, or tornado, and that on the said day he re- 
turned said policy to the defendant and demanded cancella- 
tion of the same, and the refunding of the unearned premium 
then due, according to the terms of said policy; to wit, the 
sum of $1.40, and his note given in payment of the premium on 
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said policy; that thereafter the said H. M. Lee assigned in 
writing said unearned premium to this plaintiff, a copy of 
which assignment is herewith filed, and marked * Exhibit D,’ 
and made a part hereof; that plaintiff thereupon demanded 
payment of the defendant, which the defendant refused to 
make; and that there is now due from the defendant to this 
plaintiff the sum of $1.40, with interest thereon from the 11th 
day of September, 1894, for which plaintiff demands judg- 
ment.” The answer of plaintiff in error to this cause of action 
isas follows: “Answering the fourth cause of action in plain- 
tiff’s petition, this defendant admits that it issued its policy 
of insurance, No. 671,187, to H. M. Lee; and further answering 
plaintiff’s fourth cause of action, this defendant denies each 
and every allegation contained therein not specifically ad- 
mitted.” No objection was made to the petition by motion 
or demurrer, but on the trial plaintiff in error objected to the 
introduction of any evidence on the ground that the petition 
failed to state a cause of action. If plaintiff in error, by 
proper motion, had sought to have the petition made more 
definite and certain, the trial court might have required it to 
be done. Having failed to present the question by motion or 
demurrer, we are of opinion that the petition is sufficient to 
withstand a demurrer ore tenus, and the first contention of 
plaintiff in error must be overruled. 

It is next contended that the judgment is not sustained by 
sufficient evidence, and that the court erred in holding that 
defendant in error was incorporated. From an examination 
of the evidence offered, and the agreed statement of facts, we 
are of opinion that the judgment is sustained by sufficient 
competent evidence. Plaintiff in error attempted to put in 
issue the corporate character of defendant in error by answer- 
ing as follows: “This defendant specifically denies that 
plaintiff is a corporation incorporated under and pursuant to 
the laws of the State of Nebraska.” Plaintiff in error, in ad- 
dition to that portion of the answer quoted, pleaded that, “ if 
plaintiff were in fact a corporation incorporated under the 
laws of the State of Nebraska as a mutual insurance com- 
pany, then and in that event this plaintiff would be governed 
by the laws of the State of Nebraska applicable to corpora- 
tions known as ‘ mutual insurance companies,’ and that the 
provisions of section 3473 of the Compiled Statutes of Ne- 
braska of 1895 (being the law in force at the time when the 
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several causes of action complained of in plaintiff’s petition 
originated) prescribed the duties of such mutual insurance 
company, and the time and duration of the policies that may 
be issued to members of said company; and then it provides, 
among other things, that the members of such company at 
the time of effecting any insurance in such company shall pay 
such percentage in cash as may be provided for in the by-laws 
of the plaintiff. It is provided as follows: ‘Art. 11. Mem- 
bership Fees. To become a member of this company it will 
be necessary to pay 1 per cent on the amount of insurance 
taken out, and an additional fee of $2 to cover certificates 
from the company, which fees are payable in advance to the 
agent.’ Plaintiff in error further pleads that, because of the 
statutes of the State above referred to, defendant in error was 
not authorized to receive anything but cash in payment of 
premiums, and that the contract so entered into, by which it 
took an assignment of the unearned premiums mentioned in 
its petition, was ultra vires, and that under the laws of the 
State under which it was incorporated, if it was incorporated, 
it could not make such contract. The effect of the answer of 
plaintiff in error, taken together, is to admit the incorpora- 
tion of defendant in error, and to allege that it had no au- 
thority under the law to make the contracts which it says it 
made in taking the assignments of -unearned premiums: 
Dinsmore vs. Stimbert, 12 Neb., 433; Chapman vs. Brewer, 43 
Neb., 890. It follows, therefore, that the second contention 
of plaintiff in error cannot be sustained. 

The third contention is that the court erred in holding that 
defendant in error was the legal representative of the insured 
as to policies issued by plaintiff in error. The statute pro- 
vides, in substance, that any insurance company, at the request 
of a person insured, or his legal representative, shall cancel 
the policy which has been issued, and shall return to the per- 
son insured, or his legal representative, the net amount of 
premiums received by the company, after deducting the com- 
mission of the agent and the customary short rates. This 
provision authorizes the person to whom the insurance was 
issued, or in case of his death, his legal representative, to sur- 
render the policy and demand the repayment of the unearned 
premium, In the case at bar, the person to whom the policy 
was issued seems in each case to have requested the cancella- 
tion of his policy, and a repayment of the unearned premiums. 
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It therefore follows that the clause in the section referred to 
in the brief of plaintiff in error, concerning ‘the legal repre- 
sentative of the insured, can have no application in the case at 
bar. Upon a request for cancellation of the policy by the in- 
sured, it was the duty of the company immediately to cancel 
the policy, and to repay the insured the unearned premium, in 
accordance with the plain provisions of the statute. The 
right of the insured to the repayment of the unearned pre- 
mium was absolute, and there can be no doubt of his right to 
assign the amount due him to any other person or corpora- 
tion; and of the right of his assignee to maintain an action 
for the recovery of the amount due, we have no doubt. In the 
case of Farmers’ Mut. Ins. Co. vs. Home Fire Ins. Co. (54 Neb.. 
740) this court, speaking of a like assignment, said: “ The 
Farmers’ Company, by taking an assignment from Penner otf 
the unearned premium on his policy issued by the Home Com- 
pany, acquired the same right to collect from the Home Com- 
pany such unearned premium as Penner himself had.” It 
follows that the third contention of plaintiff in error cannot 
be sustained. 


It is next contended that the court erred in holding that the 
assignment in question without the consent of the insurer did 
not make the policy null and void. There seems to have been 
no assignment or attempted assignment of the policy. The 
policy appears to have been forwarded to the company, to 
gether with a request for its cancellation, and a demand for 
the repayment of the unearned premium. The assignment 
seems to have been only of the unearned premium. It is 
manifest that this proceeding would in no way violate, or be 
affected by, a provision in the policy that an assignment there- 
of without consent would render it void. 

Again, it is urged that in the case at bar the policyholders 
took out new insurance before the cancellation of the old in 
surance, and that this avoided tue policies of plaintiff in error, 
und for that reason there were no unearned premiums. This. 
in the case at bar, seems to be purely a question of fact, which 
has been found by the trial court against the contention of 
plaintiff in error, and which finding seems to be clearly sup 
ported by the evidence. The new policies appear not to have 
been issued until after the request for cancellation, dul) 
signed by the insured, had been forwarded, and so far as the 
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record in the case shows, had been received by plaintiff in 
error. 

Again, it is contended that the contracts made by the de- 
fendant in error, by which it obtained an assignment of the un- 
carned premiums due upon the policies mentioned in its peti- 
tion, were ultra vires. It seems clear that plaintiff in error is 
not in a position to urge this objection. We understand the 
rule to be settled that the plea of ultra vires cannot be inter- 
posed by a stranger; that it can only be interposed by the 
State which authorized the incorporation of the company, or 
by a party to the contract which the corporation sought to 
make. The rule seems to be based upon the proposition that 
he only can invoke the doctrine of ultra vires who can show 
the violation of some duty owing to himself: Belcher Sugar 
Refining Co. vs. St. Louis Grain Elevator Co. (Mo.), 138 8S. W., 
822; Railroad Co. vs. Ellerman, 105 U.S., 166. In the case at 
bar it does not appear that defendant in error violated any 
duty or obligation which it owed to plaintiff in error, and for 
that reason the plea of ultra vires, interposed by plaintiff in 
error, cannot be sustained. 

The next contention is that the court erred in computing 
the amount of unearned premiums. Section 46, art. 2, ¢. 43, 
Comp. St., 1899, is as follows :— 

Any person, company, association or corporation trans- 
acting the business of fire, or fire, windstorm, and tornado 
insurance, in this State, shall cancel any policy of insurance 
hereafter issued or renewed, at any time, by request of the 
party insured, or his legal representative, and shall return 
to the said party or his representatives, as aforesaid, the 
net amount of premium received by the company after de- 
ducting the actual compensation of the agent or solicitor 
for securing the issue of said policy, and also deducting the 
customary short-rate premium for the expired time of the 
full term for which said policy was issued or renewed, any- 
thing in the policy to the contrary notwithstanding. 
Plaintiff in error contends that the commission paid to the 

agent, which in the case at bar was 25 per cent, shall be first 
deducted; that then the percentage of the premium for the 
full term which was customary for the short term should be 
computed on the entire premium, including the commission 
paid to the agent; while defendant in error contends, and the 
trial court held, that the commission actually paid to the 
agent should be first deducted, and that the per cent should 
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then be computed on the remainder. The conclusion of the 
trial court is right, bevond question. The manifest purpose 
of the statute was that, when the policy of insurance was 
canceled at the request of the insured, the company, having 
paid its agent his commission on the policy, should be per- 
mitted to retain that in full, and that, after the commission 
to the agent has been retained, the company should then be 
permitted to charge the customary short rate which it would 
have charged provided the policy, in the first instance, had 
been issued to cover the time from its date to the request for 
cancellation. For illustration, if the policy is issued for five 
years, and at the end of three years it is canceled at the re- 
quest of the insured, the company would be permitted to re- 
tain, beside the commission paid to the agent, the sum it 
would have charged provided the policy had originally been 
written for three vears. The statute will not bear any other 
construction. 

The last contention of plaintiff in error is that the court 
erred in not permitting plaintiff in error to withdraw or amend 
its stipulation of facts on the ground of mistake, as claimed 
by plaintiff in error. The right of a party to withdraw or 
amend a stipulation of facts which has been made in a case is 
a matter within the discretion of the trial court, and, unless 
it is apparent that there has been an abuse of discretion, this 
court will not interfere with the action of the trial court. An 
examination of the record in this case discloses that the action 
of the trial court in this regard was correct, and in no way 
prejudicial to the rights of plaintiff in error. 

The finding and judgment of the trial court seem to be fully 
sustained by the evidence, and to be in accord with law. It 
is, therefore, recommended that the judgment of the District 
Court be affirmed. 

Day and Hastings, CC., concur. 

Perr Curtam. 

For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MOHRSTADT 
v8. 
MUTUAL LIFE INS. CO. or New York.* 


The applicant applied through the local agent for a certain form of 
life policy and was given a receipt for the premium paid, which re- 
cited that the policy applied for should be in force from that date, 
provided the application was accepted, but if rejected the premium 
should be returned on surrender of the receipt. The receipt was 
to be void on notification that the policy had not been issued. The 
company declined to issue the policy applied for, but issued a policy 
on the endowment plan and sent it for submission to the insured, 
who died before it had been submitted, in ignorance of the fact. 


Held, That the issue and forwarding of the endowment for submission 
was a rejection of the original proposal, and as the minds of the 
parties never met, the endowment was not in force. 


Held, That the receipt was not a contract for temporary insurance until 
the company had acted on the application, but a mere qualified ac- 
ceptance to become effective only upon the approval of the applica- 
tion, and there was no binding contract of insurance. 


In error to the Circuit Court of the United States for the 
Eastern District of Missouri. 


Before Caldwell, Sanborn, and Thayer, C. JJ. 


M. R. Saurra, for Plaintiff in Error. 
James A. Seppon, for Defendant in Error. 


Tuayer, C. J. 

The facts on which the decision of this case hinges are 
these :— 

On December 16, 1897, Simon Lederer, a local agent of the 
Mutual Life Insurance Company of New York, the defendant 
in error, whose oftice was at Poplar Bluff, Mo., solicited Thos. 
A. Thompson to take out a policy of life insurance in his com. 
pany, with such effect that on that day the deceased, at Dex- 
ter, Mo., signed an application for a policy. The application 
which was so signed described the kind of ‘policy that was 
applied for, and the amount thereof, as follows: 

I hereby apply for insurance on my life on the life plan; 
~ — payments; twenty-year distribution. Amount, 
5,000. 


* Decision rendered, March 17, 1902. 
VoL. XXXI.- 49. 
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The annual premium on such a policy as was described in 
the application according to the company’s table of rates, 
amounted to $102.50. Contemporaneously with the signing 
of the application, the deceased executed and delivered to the 
agent his note for $102.50, representing the amount of the 
first annual premium; and a receipt was delivered to the de- 
ceased by the agent, which was in the following form :— 

The Mutual Life Insurance Company of New York. Baker 

Brothers, General Agents, No. 421 Olive St., St. Louis, Mo. 

An’t Premium, $102.50. Insurance, $5,000. 
No. 5,260. Dexter, Dec. 16, 1897. 
Received from Thomas A. Thompson one hundred and 
two and 50/100 dollars, for the first annual premium on his 
application for a policy of insurance in the Mutual Life In- 
surance Company of New York, for five thousand dollars, 
on the life of Thomas A. Thompson. Said policy of insur- 
ance to take effect and be in force from and after the date 
hereof, provided the said application shall be accepted by 
the said company; but, should the same be declined or re- 
jected by said company, then the full amount hereby paid 
will be returned to applicant upon the delivery of this re- 
ceipt. This receipt will be void when applicant is notified 
that a policy has not been issued, and shall not be valid for 
any other consideration than cash actually paid. 
Baker Brothers, Gen’l Agents, 
by Simon Lederer. 

Across the face of this receipt was the following indorse- 
ment :—- 

Countersigned at Dexter, Mo., by Simon Lederer. This 

receipt is void if issued after January 31, 1898. 

The application so signed by the deceased was forwarded, 
together with the medical examination, to the general agents 
of the company at St. Louis, Mo., and thence to the home 
office, in New York, for acceptance or rejection by the com- 
pany, according to the usual course of business. The applica- 
tion and medical examination were received at the home of- 
fice December 20, 1897. The company declined to issue such a 
policy as was described in the application (that is to say, a 
policy “on the life plan; twenty-year distribution”); but it 
did make out a policy on what is termed the “ endowment,” 
as distinguished from the “ life,” plan, the premium whereon 
was greater, amounting to $243.50 annually. This policy was 
mailed to the company’s agents in Missouri, to be submitted 
to the deceased; but, when it reached the local agent at Pop- 
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lar Bluff, it seems to have been accompanied with no letter of 
explanation, and as it was not the kind of policy applied for,’ 
and called for a higher rate of premium, the local agent wrote 
to the company for an explanation, and was advised that it 
was the best the company could offer; the company declining 
to issue a policy on the life plan at the lower rate, because of 
the early death of some of the decedent’s ancestors. Before 
the endowment policy was tendered to the deceased for his 
acceptance or rejection, and before he was aware that such a 

policy had been mailed to the local agent, he died, or com- 

mitted suicide; his death taking place about January 13, 1898. 

The endowment policy was thereupon returned to the com- 

pany and canceled, but it seems that after Thompson’s death 

his widow tendered the amount of the premium on the en- 

dowment policy; to wit, the sum of $243.50, and demanded the 

delivery of that policy, but the tender of the money was re- 

jected. On this state of facts, concerning which there was no 

dispute, the trial court directed a verdict for the defendant. 

The question to be determined by this court is whether such 

a direction was proper. 

We are of opinion that the execution of a policy on the en- 
dowment plan by the defendant company, and the mailing of 
such a policy, to be submitted to the deceased, cannot be con- 
strued as an acceptance by the defendant company of the ap- 
plication or proposition for insurance which was submitted in 
the first instance by the deceased, but that it was, in legal 
effect, a rejection of such proposal, even if it had been rejected 
inno other way. The deceased offered to enter into a contract 
of insurance of a special kind; that is to say, to take a policy 
on which premiums in the sum of $102.50 should be paid an- 
nualy during his lifetime, such dividends as accrued thereon 
to be paid or distributed at the expiration of twenty-year 
periods. The company, on its part, by the execution of the 
endowment policy, proposed to enter into a contract of a 
widely different character,—one in which the policy was to be 
fully paid in twenty years; each annual premium being $243.- 
50, or more than twice the amount of the annual premium 
which the deceased had proposed to pay. The contract evi- 
denced by the endowment policy could not become binding 
upon either party until it was submitted to the deceased, and 
accepted by him as a substitute for the contract which he had 
proposed to enter into. In other words, it was a counter 
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proposition for a different kind of insurance; and as it did not 
reach the deceased in his lifetime, and was not accepted by 
him, and could not be accepted by any one in his behalf after 
his death, the minds of the parties never met upon such a con- 
tract as the company proposed: Travis vs. Insurance Co., 43 
C. C. A., 653, and cases there cited; Insurance Co. vs. Young’s 
Adwm’r, 90 U. S., 85. 

Such difficulty as we have encountered in the case arises 
over the interpretation of the foregoing receipt, dated De- 
cember 16, 1897, sometimes termed a “ binding receipt.” If 
the true construction of that receipt be that Thompson was 
to be regarded as insured in the sum of $5,000, at an annual 
premium of $102.50, until such time as the company had con- 
sidered his application, and announced its determination to ac- 
cept or reject the risk, then, in our opinion, the company 
could not terminate the temporary risk so assumed by the re 
ceipt otherwise than by a notice, brought home to the insured 
in his lifetime, that his proposition was rejected. In that 
view of the case, the duty of giving such a notice would rest 
upon the company, and the risk would continue until the duty 
was discharged. On the other hand, if the true construction 
of the receipt be that the risk was to commence on December 
16, 1897, if the application for insurance on the terms proposed 
was accepted at the home office, and that in no event was the 
deceased to be regarded as insured until the application was 
scrutinized and accepted, then no right of recovery was 
shown, according to our views of the testimony, because it is 
clear that the company did reject the application for insur- 
ance on the terms proposed, and took the proper steps to ad- 
vise the deceased of the fact with reasonable diligence. The 
receipt, as it will be observed, contains the stipulation, “ said 
policy of insurance to take effect and be in force from and 
after the date hereof, provided the said application shall be 
accepted by said company.” The natural interpretation of 
this clause would seem to be that the word “ provided ” was 
used, as it generally is, in the sense of “if,” and that the risk 
was to take effect as of the date specified “if” the applica- 
tion, on examination and approval at the home office, was ac- 
cepted, and only in that event. When that was done the 
company was willing that the risk should commence as of the 
date of the receipt, although the execution of the policy em- 
bodying all of the terms of the contract, might be delayed for 
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a considerable period. The opposite construction of the re- 
ceipt, above suggested, not only runs counter to the usual 
meaning of the words employed to express the agreement of 
the parties, but it in fact arms local agents with a power not 
usually intrusted to them,—to saddle the company with large 
liabilities for temporary insurance before the chief medical 
officers of the company have had any opportunity to examine 
and approve such risks. A receipt identical in form with the 
one now under consideration, and issued by the same com- 
pany, was before the Supreme Court of the United States for 
construction in a case heretofore cited (Insurance Co. vs. 
Young’s Adm’r, 90 U. 8., 85, 106), and the court held, as we 
construe the opinion, that a receipt in such a form is not an 
absolute assumption of a risk temporarily (that is to say, until 
such time as the application is accepted or rejected), but that 
it is a qualified acceptance; the risk taking effect only in the 
event that the application is accepted, and that the company 
elects, after examining it, to issue such a policy as is applied 
for. The language of the court in that behalf was as fol- 
lows :— 

“The receipt of the 5th of June was the initial step of the 
parties. It reserved the absolute right to the company to ac- 
cept or reject the proposition which it contained. There was 
a necessary implication that, if it were accepted, the response 
and acceptance were to be by a policy in conformity with the 
terms specified in the receipt, as far as they extended, and, 
beyond that, in the usual form of such instruments as issued 
by the company. But it was clearly within the power of the 
company, under the condition expressed, wholly to reject the 
application, without giving any reason, or to accept the propo- 
sition with such modifications of the terms specified, and of 
the usual conditions of such policies, as it might see fit to pre- 
scribe. The entire subject was both affirmatively and nega- 
tively within its choice and discretion. The acceptance was a 
qualified one, and there was none other.” 

Learned counsel for the plaintiff in error says that the chief 
question in the case is whether it was not the duty of the de- 
fendant company to notify Thompson that his application for 
insurance had been refused. With reference to this proposi- 
tion, it may be said that we have already intimated our opin- 
ion that it would have been necessary to notify the deceased 
of the rejection of his application, provided it had entered into 
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a contract with him for temporary insurance until his applica- 
tion was acted upon; but, as no such agreement for tempo- 
rary insurance was made or intended, it follows that the com- 
pany took all of the necessary steps to notify the deceased of 
the rejection of his proposition, and the fact that he died be- 
fore receiving such notice is immaterial. In the case entitled 
Commercial Union Assur. Co, vs. State (113 Ind., 341) there 
was a complete oral contract of insurance, and notice to the 
insured was held to be necessary to terminate the contract. 
And in the case of Halle vs. Insurance Co. (Ky., 58 8. W., 822) 
the court found that there was a complete oral agreement for 
temporary insurance and that this contract continued in force 
pending a proposition by the company to make a different 
contract than the one applied for, or, in other words, until 
there had been a final termination of the pending negotia- 
tions. The case at bar rests entirely upon the construction 
of what is termed the “ Binding Receipt,” and is distinguish- 
able from the cases last referred to for the reason that by the 
terms of the receipt—from which any contract of insurance 
existing between the parties must arise—the defendant did 
not agree to assume any risk on the life of the deceased until 
it had accepted his application, which application it never did 
accept. 

Finding no error in the record, the judgment of the lower 
court is affirmed. 
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UNITED STATES CIRCUIT COURT. 
W. D. Missouri. W. D. 


READING INS. CO. 
vs. 


EGELHOFF (AMERICAN INS. CO OF NORTH 
AMERICA ET AL., Iuterveners).* 


A failure of a master to find which party was at fault in a failure of ar- 
bitration will not be ground for referring back the report where it 
appears that such finding was virtually waived by the litigants. 


A loss becomes due and payable sixty days after the required proofs 
have been furnished, and begins to draw interest under the Missouri 
statute where the policy provides that it shall be payable after such 
proofs have been furnished, including an award when appraisal 
has been required and there has been no such appraisal. 


Where the insured sold the damaged stock against the protest of the 
company, pending efforts to secure an arbitration, the amount re- 
ceived through the sale is not binding on the company as to its 
value. 


In equity. On exceptions to master’s report. 


Fyxe, Yates & Fyxe, fur Complainant. 
Frank Titus and Watiace & Wattace, for Defendants. 


Pures, D. J. 

This cause, after oral argument by the respective counsel, 
has been submitted, on exceptions filed by each party to the 
findings of the special master. I have read with care the re- 
port of the master, and find that he has presented with singu- 
lar clearnéss and impartiality a synopsis of the evidence, and 
has carefully reviewed the conflicting testimony of the wit- 
nesses; and I am unable to say that his deductions therefrom 
are not well warranted. In a matter of conflicting evidence, 
especially touching the value of a stock of goods like the one 
in question, before and after a fire, the conclusions thereon 
reached by the master should not only be entitled to great 
weight on review by the court, but should be accepted, unless 
manifestly erroneous. Especially should this rule be adhered 
to where it is apparent, ‘as in this case, that the master has 
applied to the evidence careful consideration and an impartial 
judgment. Taking all the facts into consideration, his estimate 
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of the actual damages to the stock of goods, resulting from 
the fire, seems well sustained by the proofs; and I am unable 
to discover any such false deductions from the testimony, 
taken in its entirety, as should demand a disturbance by the 
court of the master’s findings. 

It is urged by counsel for respondent that the master failed 
to make a specific finding as to which of the parties was in 
fault for the failure to proceed with the arbitration. Waiving 
any consideration of the question of law as to whether or not 
the terms of the policy respecting the submission to arbitra- 
tion is so compulsory that a failure, or even refusal, of one of 
the parties to consent to an arbitration would authorize the 
other to proceed ex parte with the selection of an arbitrator, 
so as to bind absolutely the defaulting party ‘by the appraise- 
ment of such arbitrator, it ought to be a sufficient answer to 
this contention of respondent to say that the master states in 
his report that “at the hearing and argument of the case by 
counsel the issues were narrowed down substantially to the 
question of the amount of damages sustained by the respond- 
ent, all other issues raised by the pleadings being virtually 
waived. Neither compainant nor respondent has asked for a 
report by the master with respect to the failure of the ap- 
praisement provided for in and by the policies of insurance, 
or a finding of fact as to whether the complainant or respond- 
ent was at fault in that matter. Neither party has asked for 
a ruling by the master as to the exceptions taken to the testi- 
mony of the witnesses bearing on the question of appraise- 
ment and the conduct of the parties in that connection.” On 
the hearing of these exceptions nothing was presented to the 
court in contradiction of this finding by the master in such 
form as to warrant the court in saying it was incorrect. Fur- 
thermore, it is apparent to the court from references to, and 
quotations from, certain letters addressed by counsel for the 
insurance companies to the respondent, pending the efforts 
to effect an arbitration, that the complainant, up to the time 
of the sale of the goods at auction by the respondent, was ex- 
pressing a willingness to proceed in the arbitration by select- 
ing other appraisers after the failure of those theretofore se- 
lected to agree or proceed. It is also apparent to the court 
that, after a certain stage in these negotiations and efforts, 
the correspondence between the parties passed under the dic- 
tation of counsel, who were seeking, by diplomatic refinement, 
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to get the better of each other by self-serving statements in 
anticipation of probable litigation. After the parties thus 
lead the master to infer that they did not insist upon any find- 
ing upon such issue, the court does not feel called upon, in 
passing upon the exceptions, to refer the matter back to the 
master on such technicality. 

At the argument on the exceptions, it was suggested by re- 
spondent’s counsel that the evidence shows there were $1,200 
worth of goods insured which were totally destroyed by the 
tire, and it is insisted that the master failed to take this fact 
into consideration in the estimate of damages. It is true that 
the master does not in his report advert directly to such evi- 
dence, if it existed. But it is obvious enough that if such fact 
existed the master’s finding of the amount of damages neces- 
sarily includes such loss. His report shows that he made an 
ascertainment of the value of the goods on hand at the time 
of the fire, and their value after the fire; so that in this esti- 
mate the respondent had the benefit of the value of the entire 
stock of goods on hand just before the fire, which necessarily 
included the $1,200 worth destroyed; while the value of the 
goods actually left on hand after the fire showed the amount 
of loss. If the $1,200 worth of goods had not been wiped out 
by the fire, there would have been a corresponding greater 
quantity on hand to be added to the appraisement, which 
would, to that extent, have lessened the amount of damages 
to be awarded by the master, in his findings, to the respond- 
ent. 

Exception is taken by complainant to the amount of inter- 
est awarded by the master on the damages assessed. The 
statute (Rev. St. Mo., 1899, § 3705) in force at the time of 
the loss in question provides that “ creditors shall be allowed 
to receive interest at the rate of 6 per cent per annum, when 
no other rate is agreed upon, for all moneys after they become 
due and payable, on written contracts, and on accounts after 
they become due and demand of payment is made. The 
policy of insurance being a contract in writing, providing for 
the payment by the insurer of loss resulting from fire, interest 
is allowable thereon after the amount of the loss became due 
and payable. The policy itself provides that “ the loss shall 
not become payable until sixty days ‘after notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein re- 
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quired have been received by this company, including an 
award by appraisers, when appraisal has been required.” 

The contention of complainant's counsel, as I understand it, 
is that the interest would not accrue until after an award by 
appraisers. This construction of the contract is not tenable. 
It would certainly be inconsistent with the attitude assumed 
by the complainant in this controversy that an appraisement 
was not a condition precedent to the right of action. There 
was no appraisement, which means an award by arbitrators; 
and the meaning of this provision is that the loss would be- 
come payable sixty days after notice, ascertainment, and sat- 
isfactory proofs of loss; but where the matter of loss is sub- 
mitted to arbitrators, and award rendered, interest would not 
attach to the sum due by the insurer until after award. The 
master has fixed the period at which interest attaches as June 
16, 1899. I take it that he established this as the time ap- 
proximately when the sixty days had run after proof of loss. 
The court however, is of opinion that the master is in error in 
lixing the date at June 16, 1899, at which the expense account 
of $412.50 is to draw interest, found by the master to be owing 
io the respondent. As shown by the master’s report, this ob- 
ligation of the insurance companies does not arise upon any 
positive provisions of the contract of insurance, but is made to 
depend upon a conventional arrangement between the insured 
and the agents of the insurance companies after the fire. As 
such, it is in the nature of an account in favor of the respond- 
ent against the insurance companies, and as such, under the 
statute, would not bear interest until after demand. It appear- 
ing that the insured, on or about the 10th day of July, 1899, 
wrote a letter, making claim for the expenses incurred in and 
about the removal of the goods, which includes the item of 
$412.50 found by the master to be the just amount to be paid 
to the insured, and it being probable that this letter was re- 
ceived by the insurance companies in the due course of mail, 
by the 15th of July, 1899, the court fixes that date as the time 
of the demand, and that said sum of $412.50 should bear inter- 
est therefrom. 

The conclusion reached by the master, both on the facts and 
the law, respecting the contention of counsel for respondent 
that the insurance companies should be concluded by the 
amount realized by the respondent on the sale of the goods at 
auction, is satisfactory to the court. The authorities relied 
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upon by respondent’s counsel in support of this contention 
are not applicable to the facts of this case. 

There would be both reason and authority for the conten- 
tion by the insurance companies that the insured had for- 
feited any right of action against them on the policies by a 
sale of the goods without their consent pending the efforts at 
an arbitration, as the sale and conversion of the goods by the 
insured would have rendered it impossible to make an ap- 
praisement under the arbitration. But as the master has 
found, and I think properly, that the insured proceeded to sell 
the goods at auction against the protest of the insurance com- 
panies, it is not the law that the insured can by such sale in- 
sist that the price realized thereat is binding on the insurance 
companies. He sold at his peril: and it would be a travesty 
on justice to hold that this ex parte and willful proceeding on 
his part should cut off the insurance companies from showing, 
under the issues in this case, what was the actual market 
value of the goods by evidence aliunde. As the master says 
in his report, the amount realized on this sale might be ad- 
mitted as evidence for the consideration of the court, but it is 
by no means conclusive. The conclusion reached by the mas- 
ter on all the evidence respecting this issue is a reasonable 
one, and ought not to be disturbed by the court. 

Other matters raised by the exceptions and discussed by 
counsel at the hearing are satisfactorily considered and de- 
termined by the master in his report, and need not be further 
discussed by the court. 

It results that the exceptions of both parties are overruled, 
and the report of the master is approved, with the exception 
respecting the date of interest on the item of $412.50. 
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SUPREME COURT OF NEBRASKA. 


FARMERS’ MUT. INS. CO. 
v8. 
PHENIX INS. CO. or Brooktyy, N. Y.* 


A request for cancellation of an insurance policy, and claim of unearned 
premium, takes effect from the time of its receipt by the insurer, 
with tender of the policy. 

When trial court’s finding that new insurance was taken out, and was 
in effect, before presentation of first insurance policy for cancella- 
tion, is supported by sufficient evidence, and the first policy con- 
tained a clause avoiding it in case of additional insurance, judgment 
of the trial court against any recovery of unearned premiums will 
be sustained. 


Error to District Court, Lancaster County. 


E. M. Corriy and Burserr & Greencer, for Plaintiff in Error. 
Brome & Burnett and T. J. Doyiz, for Defendant in Error. 


Hastinas, C. 

This is an action upon two hundred and twenty-two insur- 
ance policies, to recover unearned premiums which are 
claimed to be due, under section 42 of chapter 43 of the Com- 
piled Statutes of Nebraska. providing for the cancellation of 
insurance policies, and repayment of unearned premiums. It 
is sought to distinguish these cases from that of Farmers’ 
Mut. Ins. Co. vs. Home Fire Ins. Co. (54 Neb., 740), in that it is 
claimed in the present case the right to the unearned premi- 
ums accrued and was assigned to plaintiff before the issuance 
of any new policies of insurance. Counsel hardly claim that 
the finding by the trial court that new insurance was taken 
out before the cancellation of these policies in question, or 
their presentation for cancellation to the company issuing 
them, is unsupported by the evidence. Plaintiff’s claim in this 
respect is as follows: “There is some evidence in the record, 
and the stipulation of facts also throws some light upon the 
question, as to when these new policies were issued, with ref- 
erence to the day the old policies were forwarded by the home 
office of the Farmers’ Company to Brooklyn; but, in our view 
of the case, these things are immaterial. We hold that 
* Decision rendered, June 4, 1902. Syllabus by the Court. 
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whether or not these policies were valid, for the purpose of 
cancellation and ,collecting the return premium thereon, de- 
pends entirely upon the question whether or not they were 
valid policies of insurance at the time the assured signed the 
request for cancellation, and delivered it, with his old policy, 
to the agent of the mutual company, with the evident purpose 
and intention that he should transmit them to Brooklyn, and 
that they should no longer be considered in force.” The con- 
tention of plaintiff is that the policies were in full force when 
it received them from the persons assured, together with re- 
quests for their cancellation, directed to the defendant, and 
assignments of the claim for unearned premiums. Plaintiff 
asserts that it is entirely immaterial at what time after that 
new insurance was taken out on the same property by the ap- 
plicant for cancellation. Defendant, on the other hand, says 
that these policies, by their terms and the usage of insurers, 
would be in full force and effect until received for cancellation 
by the defendant, and if, in the meantime, other insurance had 
been taken out, covering the same property, on behalf of the 
same assured, these policies would become, by their terms, 
unenforceable for’ any purpose, including collection of un- 
earned premiums. In support of this it cites Farmers’ Mut. 
ins. Co. vs. Home Fire Ins. Co., above. The trial court found 
that there had been such new insurance; that it invalidated 
these policies, and unearned premiums could not be collected. 
It is conceded, as we have seen, that there is evidence to sup- 
port the trial court’s finding of fact. Indeed, there can be very 
little question but that new insurance was taken out before 
the actual presentation of the old policies for cancellation. It 
is conceded that double insurance invalidates the policies for 
the purpose of collecting the unearned premiums. It only re- 
mains to be determined when the request for cancellation be- 
came effective, and the right to unearned premiums so abso- 
lute that new insurance could not do away with it. There 
seems no question that this would be when the old policies 
were delivered up for cancellation, and so put beyond the fur- 
ther control of the insured. So long as he could, by simply 
recalling, reinstate them, and collect for loss that happened 
in the meantime, they were not canceled, and no return pre- 
mium was due: Crown Point Iron Co. vs. 4tna Ins. Co., 127 
N. Y., 608; Colby vs. Insurance Co. (lowa), 24 N. W., 54. In 
the latter case, under a slightly different form of assignment, 
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and circumstances substantially like those under considera- 
tion, the court held that the cancellation dees not take place 
until a request for it is made. So long as these policies re- 
mained under the control of the several persons assured, or 
their agent or assignee, they certainly were not canceled. 
Until they were presented for cancellation, defendant’s lia- 
bility upon them remained. If, as the trial court found, there 
was other insurance on the same property during that time, 
no liability would attach to the defendant for unearned pre- 
miums, either to the original holders of the policies or to the 
plaintiff. The case differs from that of State Ins. Co. vs. 
Farmers’ Mut. Ins. Co. (No. 10,930, lately decided, 31 Ins. Law 
Journal, 761), in that the trial court in the latter case found 
against the contention that there was double insurance. The 
evidence in that case failed to show that the new policies took 
effect before the request for cancellation of the old ones. The 
opposite finding was made in the present case, and is admit 
tedly supported by evidence, and seems to be fatal to plaintiff's 
right of recovery. As between the plaintiff and the several 
parties insured, doubtless a different rule would prevail. Un- 
questionably, the undertaking on plaintiff’s part to procure 
‘ancellation of original insurance, and its understanding of 
the circumstances, would deprive it of any right to claim for- 
feiture because of the pre-existing insurance. The intention 
for its cancellation would be sufficient as between the parties 
to such intention, as is held in the case cited by plaintiff: In- 
surance Co. vs. Horton, 28 Mich., 173. 

It is recommended that the judgment of the District Court 
be affirmed. 

Day and Kirkpatrick, CC., concur. 

Perr Curtam. 

For the reasons stated in the foregoing opinion, the judg- 

ment of the District Court is aftirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Mortvat Company.—By-Laws.—DeEravtt 1n ASSESSMENT. 


In the case of Farmers’ Mutual Ins. Co. vs. Kinney, decided 
by the Supreme Court of Nebraska, May 21, 1902, the follow- 
ing syllabus was furnished by the court :— 


When a mutual insurance company is organized under the 
provisions of the laws of this State, the provisions of the 
statute authorizing its organization, the articles of incorop- 
ration and by-laws of the company, the application for mem- 
bership, and the certificate -of membership constitute the 
contract between the company and its policyholder. 

When a member of a mutual insurance company agrees in 
his application to be governed by the by-laws and rules 
“now in force or hereafter adopted by said company,” he 
will be bound by subsequently enacted by-laws of his com- 
pany, the same as he is by those in force at the time his cer- 
tificate of membership is issued; provided that such subse- 
quent by-laws are reasonable in their nature, and properly 
adopted in conformity with the authority conferred by the 
statute upon such company. 

A by-law of a mutual insurance company, which provides 
that the company shall not be liable for any loss that may 
occur while a member is in default of the payment of a legal 
assessment, is a reasonable by-law, and will be upheld. 

Where all the property covered by a policy of a mutual 
fire insurance company is not destroyed, the receipt of a 
subsequent assessment by the company from a member who 
has sustained a loss while his policy was suspended for de- 
fault in the payment of assessments will not operate as a 
waiver of such default. 


MISREPRESENTATIONS IN CrEpDIT INSURANCE. 


In the case of Carrollton Furniture Co. vs. American Credit 
Indemnity Co. of N. Y., decided by the United States Circuit 
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Court of Appeals, Second Circuit, April 15, 1902, it was held 
that where a policy was delivered and premiums ‘paid in Ken- 
tucky, the contract was governed by the laws of that State 
which made answers in the application representations, 
though warranted to be true. Where the application which 
was a part of the contract of a credit insurance company, rep- 
resented the losses from sales as much less than their actual 
amount, it was a material misrepresentation which, as a mat- 
ter of law, avoided the policy, though the result of a mistake, 
unless the answer was induced by a misconstruction by the 
agent of the nature of the question and his statement to the 
insured that it called only for losses on parties having a mer- 
cantile credit, against which parties only the company in- 
sured. 


Action on Statutory Bonp. 

In the case of Union Central Life Ins. Co. vs. Skipper, de- 
cided by the United States Cirenit Court of Appeals, Eighth 
Circuit, March 17, 1902, it was held that under a statute of 
Arkansas requiring companies to give a bond to the State to 
be renewed annually, conditioned for the prompt payment of 
claims “ arising and accruing ” during the term of such bond, 
the obligors were liable under the bond for a loss by death 
during its term, though it had expired before the loss became 
payable. Action on such bond is governed by the statute of 
limitations and not by a policy provision restricting the right 
of action to one year after the death of insured. 

A statute of Arkansas permitting actions to be renewed 
within one year, in case of nonsuit, was construed to permit a 
plaintiff who commenced two successive suits and suffered 
nonsuits for reasons which did not concern the merits to com- 
mence a new action within a year, regardless of any limita- 
tion clause in the policy. 


Warver or Tite sy AGENT. 

In the case of O’Brien vs. Greenwich Ins. Co., decided by the 
Court of Appeals at Kansas City, Mo., June 9, 1902, it was 
held that knowledge by the agent who wrote the policy at the 
time of issuing it that the insured was not sole and uncondi- 
tional owner, but had only an undivided interest, was a waiver 
of the forfeiture provided in the policy in case of such non- 
ownership. 
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COURT OF APPEALS OF KENTUCKY. 


MUTUAL BEN. LIFE INS. CO. or Newark, N. J., 
v8. 


FIRST NAT. BANK OF LOUISVILLE.* 


Where a policy of life insurance provided that upon the nonpayment of 
a premium the insured should be entitled to receive as a cash sur- 
render value, after deducting any loan made to him, the net re- 
serve of the policy, less a certain surrender charge, and that this 
might be applied to the extension of the insurance, that provision 
must control the figures in another part of the policy purporting to 
give as the cash surrender value at a certain time an amount less 
than the net reserve after deducting the surrender charge, since 
words control figures, and the policy beside is to be construed most 
favorably to the insured. 


The rule that all doubts in regard to the meaning of a policy of insur- 
ance must be solved against the insurer should be strictly applied in 
the case of life insurance after the death of the insured. 


It being doubtful whether figures given in a table in a policy were in- 
tended to represent the cash surrender value or merely the loan 
value at the expiration of certain periods, they must be regarded as : 
representing the loan value, or the amount the company agrees to 
lend on the policy, as that construction harmonizes all parts of the 
contract, and is therefore to be preferred to one that makes them f 
conflict, especially as it is the more favorable to the insured. 


A construction which makes the cash surrender value much less where 
the insured obtains a loan and makes default in payment than it is 
where there is no loan is to be avoided, since, it in effect makes 
the contract provide for a forfeiture for the failure to pay a debt, i 
and therefore makes it not only oppressive, but usurious. ; 


Though the amount of the loan is to be deducted from the net reserve in 
determining the amount to be applied to the extension of the insur- 
ance, yet upon the death of insured during the term of extended in- ‘ 

surance the unpaid amount of the loan is also to be deducted from 

the amount due on the policy, this being the express provision of 

the contract, and it not being reasonable for the insured to have 

both the cash surrender value and the continued insurance. 
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Appeal from Circuit Court, Jefferson County, Law and 
Equity Division. 








Dopp & Donn, for Appellant. 
Marr O’Donerty and Lzorotp & Pennepaxer, for Appellee. 


* Decision rendered, June 14, 1902, From Southwestern Reporter. 
See, also, footnote at end of the case. 
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Hosson, J. 

This suit was instituted by appellee to recover on a policy 
issued by appellant to W. A. Sudduth, insuring his life in the 
sum of $5.000, in consideration of the payment of a semi-an- 
nual premium of $63.50. The plaintiff recovered below, and 
the defendant appeals. 

The policy is what is called nonforfeitable; that is, it pro- 
vided that if Sudduth, after paying two full annual premiums, 
should fail to pay any semi-annual premium when due, 

Its entire net reserve by the American Experience Mor- 

tality, and interest at 4 per cent yearly, less any indebted- 

ness to the company on the policy, shall be applied by the 

company as a single premium, at the company’s rates, 
To the purchase of nonparticipating insurance for the full 
amount insured by the policy. After Sudduth had paid on 
the policy twelve annual premiums, he failed on July 30, 1899, 
to pay the semi-annual premium then due, and died about four 
months later. At the time he failed to pay this premium the 
net reserve to which the policy was entitled was $718.30. 
The testimony of the defendant’s actuary, given on its own 
behalf on this subject, is as follows: “Q. What was the 
amount of the net reserve which would have been applicable 
on this policy, or which was applicable on this policy, for the 
purpose of term insurance, on the 30th of July, 1899? A. If 
there had been no loan upon the policy? Q. Yes, sir. A. If 
there had been no loan on the policy, the net reserve by the 
American Experience Mortality and 4 per cent interest which 
would have been applicable to the purchase of extended insur- 
ance would have amounted to $718.30.” Previous to July 30, 
1899, Sudduth had secured a loan from the company on the 
policy, and had executed to it a note for $617.30, which ma- 
tured that day. By the terms of the policy as it was origi- 
nally issued, the net reserve, less any indebtedness to the 
company on the policy, was to be applied by the company to 
the purebase of nonparticipating insurance for the full 
amount of the policy. If we deduct the amount of the loan, 
$617.30, from the admitted amount of the net reserve, $718.30, 
we have a balance of $101 which was applicable to keeping 
the policy alive, and which would have kept it alive until long 
after the death of Sudduth. So that by the terms of the 
policy as originally issued it is clear that it had not lapsed at 
the death of Sudduth, on November 29, 1899. But on March 
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for the nonforfeiture clause the following more liberal con- 
tract on the part of the company:— 


When after two full annual premiums shall have been paid 


on this policy it shall cease or become void solely by the 
nonpayment of any premium when due, its entire net re- 
serve by the American Experience Mortality and interest 
at 4 per cent yearly (provided there be no loan on the policy) 
shall be applied by the company as a single premium, at 
the company’s rates published and in force at this date, 
either—First, to the purchase of nonparticipating term in- 
surance for the full amount insured by this policy; or, sec- 
ond, upon the written application by the owner of this 
policy, and the surrender thereof to the company at Newark 
within three months from such nonpayment of premium, to 
the purchase of a nonparticipating paid-up policy payable 
at the time this policy would be payable if continued in 
force; both kinds of insurance aforesaid will be subject to 
the same conditions, except as to payment of premiums, as 
those of this policy; third, if preferred, the company will, 
on surrender of the policy fully receipted within the said 
three months, pay as a cash surrender value its entire net 
reserve by the American Experience Mortality, and interest 
at 4} per cent yearly, less a surrender charge equal to 1 per 
cent of the sum insured by the policy. 

If there be any loan on the policy, such indebtedness shall 
be paid off out of the cash surrender value, and the re- 
mainder paid in cash by the company; or a value will be al- 
lowed by the company in the form of extended or paid-up 
insurance, as above provided, the amount to be applied to 
the purchase of such insurance being correspondingly re- 
duced in the ratio of the indebtedness to the full cash sur- 
render value. 


If death shall occur within one year after the nonpayment 
of premium, and during the term of extended insurance, 
there shall be deducted from the amount payable any pre- 
mium that would have become due on this policy if it had 
continued in full force; also the amount of any indebtedness 
on this policy at time of such nonpayment of premium. 

The company will at any time while the policy is in full 
force loan up to the limit secured by its cash surrender 
value, upon a satisfactory assignment of the policy to the 
company as collateral security. 


The figures given in the following table are based upon the 
assumption that all premiums (less current dividends) have 
been fully paid in cash. The indebtedness, if any, may be paid 
ff in cash, in which case the figures in the tables will apply :—- 


24, 1896, the company and Sudduth modified it by substituting 
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In Case of Lapse of Policy. 
Cash Surrender 
Value. Extended In. 
At End of surance, Paid-Up 
Year. Loan Value. Policy. 
Years. 


9th $421 15 9 2 $1,140 
10th 484 20 10 1,265 
11th 549 60 10 3: 1,390 
12th 617 30 11 1,510 
13th 687 35 12 1,630 
14th 759 70 12 1,750 
15th 834 40 12 313 1,870 
20th 1,238 85 13 205 2,425 
25th 1,685 45 13 4 2,920 
30th 2,157 00 11 230 3,335 
35th 2,630 40 10 80 3,680 
40th 3,078 15 8 197 3,955 


It will be observed from the table that if there had been no 
loan on the policy the net reserve would have extended the 
insurance for eleven years and one hundred and eighty-four 
days. The first and second conditions in the nonforfeiture 
provision do not control the case, and need not be considered. 


The case turns on the third clause, which is in these words: 
“The company will, on surrender of the policy fully receipted 
within the said three months, pay as a cash surrender value 
its entire net reserve by the American Experience Mortality 
and interest at 4$ per cent yearly, less a surrender charge 
equal to 1 per cent of the sum insured by the policy.” The 
net reserve being $718.30, the sum insured by the policy being 
$5,000, and 1 per cent of this being $50, the company was 
bound by this provision, if there had been no loan upon the 
policy, to pay as a cash surrender value its entire net reserve, 
$718.30, less a surrender charge of $50, or $668.30. If there 
had been no loan upon the policy, it is clear, therefore, that 
Sudduth might have surrendered it on July 30, 1899, and col- 
lected on it as its cash surrender value $668.30. So far all is’ 
clear and plain, and there is no difference of opinion among 
us. But in fact there was a loan of $617.30, and the question 
is, what effect this has. The next clause of the policy de- 
termines this: “If there be any loan on the policy, such in- 
debtedness shall be paid off out of the cash surrender value, 
and the remainder paid in cash by the company; or a value 
will be allowed by the company in the form of extended or 
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paid-up insurance, as above provided, the amount to be ap- 
plied to the purchase of such insurance being correspondingly 
reduced in the ratio of the indebtedness to the full cash sur- 
render value.” The full cash surrender value of the policy 
was $668.30. There being a loan on the policy of $617.30, this 
must be deducted, and leaves a balance of $51 to be applied in 
the form of extended insurance. The premium for six months 
was $63.50; $51 would therefore have carried the policy over 
four months, and prevented it from lapsing before Sudduth’s 
death, on November 29th. 

The defense rests upon the narrow and untenable ground 
that in the table of figures the amount of the cash surrender 
value is set down in figures at $617.30, and that as this was 
the amount of the note nothing was left for extended insur- 
ance. This ignores the express stipulation of the policy, made 
in carefully chosen words selected by the company, by which 
it is expressly agreed that the cash surrender value of the 
policy shall be its entire net reserve ($718.30), less a sur- 
render charge of 1 per cent of the sum insured by the policy 
($50). It being expressly stipulated in words what the cash 
surrender value is, if the amount of the cash surrender value 
is set down in figures elsewhere at a different amount, which 
shall control, the words or the figures? 

No rule is better settled than that where there is a conflict 
between the words of a contract and the figures given in it 
the words control the figures: 1 Pars., Cont., 149. By the 
words of this contract it cannot be denied that if there had 
been no loan on the policy its full cash surrender value would 
have been $668.30. There being a loan of $617.30, there was 
a balance of $51, which, by the express terms of the contract, 
went in the form of extended insurance, and prevented it from 
lapsing on the nonpayment of the premium, under the non- 
forfeiture provision, during the time that the $51 would pay 
the insurance. These express stipulations of the contract, in 
carefully chosen words selected by the insurer, cannot be 
overborne by figures found elsewhere in the contract, if incon- 
sistent with them. “If the terms of a policy are capable of 
two interpretations equally reasonable, it is the general rule 
that that construction which is most favorable to the insured 
must be adopted. As it is the company that prepares the con- 
tract, the insured not being consulted with regard to the form 
thereof, all doubts in regard to its meaning must be solved 
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against the company.” “In construing a contract of the 
parties, and their acts in connection therewith the rule is to 
avoid a forfeiture when it may be fairly done:’ 16 Am. & 
Eng. Enc. Law (2d Ed.), 863. 

This rule should be strictly applied in the case of life in- 
surance after the death of the insured, when his lips have been 
closed, and he is disabled from explaining to the court how he 
was misled by the contradictory terms of the contract. Any 
man reading this contract, and knowing that the policy had a 
net reserve of $718.30, and therefore a cash surrender value of 
$668.30, if there was a loan, would naturally understand when 
he owed the company $617.30 that there was a balance of $51 
to be applied to extended insurance, and he might therefore 
neglect for four months to pay the premiums on the idea that 
the insurance was extended by the balance of the net reserve. 
The company should not be allowed to insist on a forfeiture 
after the death of the insured, when by the express terms of 
its contract, in words, it said to him there would be no for- 
feiture of the policy under the circumstances. 

But the truth is there is no conflict between the figures and 
the words of the contract. The figures in the table are the 
loan value. The company could not tell in advance just what 
the net reserve would be at the end of any year. For the 
dividends on policies depend upon the earnings of the com- 
pany. It did not undertake to state in the table what the 
cash surrender value of the policy would be. This was de- 
termined by the words of the written provision. The figures 
in the table are under the head “ Loan Value,” and are noth- 
ing more than the amounts which the company agreed to lend 
upon the policy. This construction harmonizes the entire in- 
strument, and a construction which harmonizes all the parts 
of a written contract is to be preferred to one that makes 
them conflict. And certainly, if there is a conflict between 
different parts of the contract, that must prevail which is the 
most against the insurer, and words must control figures. 

By the terms of the original policy the entire net reserve, 
less any indebtedness to the company. was applicable to con- 
tinued insurance; and it is a very unreasonable construction 
of the amended more liberal nonforfeiture clause to hold that, 
although the insured was entitled to surrender the policy and 
draw out $668.30 in cash if there was no loan, yet if there was 
a loan of $617.30 there was nothing to apply to extended in- 
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surance, notwithstanding the admitted fact that there was 
$51, or the difference between $668.30 and $617.30, which the 
insured would have been entitled to collect from the company 
in cash, had he presented his policy and demanded his note 
and the balance coming to him. There was necessarily a bal- 
ance of $51 left in the hands of the company after the note for 
$617.30 was satisfied, unless it is held that Sudduth having 
made a loan from the company, and having made default in 
meeting it, was not entitled to the full surrender value of his 
policy, as he would have been if no loan had been made. This 
would be to enforce a naked penalty for the nonpayment of a 
debt. If the contract really meant that the borrower was to 
forfeit to the lender $668.30 upon his failure to pay his debt 
of $617.30, it was not only oppressive, but void under our laws 
against usury. 

The Circuit Court entered judgment in favor of the plaintiff 
for the amount of the policy, less the amount of the loan to 
Sudduth, $617.30, with interest, and the past-due premium, 
which was unpaid at Sudduth’s death. Of this the plaintiff 
by cross appeal complains, insisting that this note and pre- 
mium were paid out of the cash surrender value, and ought 
not to be paid again. The judgment is in accord with the 
terms of the written contract :— 

Jf death shall occur within one year after the nonpayment 
of premium and during the term of extended insurance 
there shall be deducted from the amount payable any pre- 
mium that would have become due on this policy if it had 


continued in full force, also the amount of any indebtedness 
on this policy at time of such nonpayment of premium. 


This is a reasonable provision, for the insured was not enti- 
tled to have both the cash surrender value and the continued 
insurance. The cash surrender value was payable upon the 
cancellation of the policy, and its payment terminated all fur- 
ther liability. If it was not paid, and the insurance was con- 
tinued, it was right that the loan and unpaid premium should 
be deducted from the amount of the policy. Otherwise one 
who was in very bad health might risk his not surviving the 
year, and thus profit by his own violation of contract. 

The judgment is therefore affirmed on the original and on 
the cross appeal. 


NOTE.—The court in this case has apparently confused the reserve 
at 4 per cent interest, which was admittedly $718.30, with the reserve at 
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4% per cent, which was $617.30 as given in the table, and it was this 
latter amount which was to be treated as its cash surrender value ac- 
cording to the terms of the policy. When so treated the inconsistency 
between the terms of the contract and the table as stated by the court 
disappears, the loan with interest wholly absorbs the surrender value 
and no balance remains to extend the insurance. We understand that 
a petition for rehearing will be filed on account of this apparent error 
of fact.—[Editor Insurance Law Journal. 


SUPREME COURT OF NORTH DAKOTA. 


THOMPSON 
v8. 
TRAVELERS INS. CO.* 


A life insurance policy contained the following provision: ‘ This 
policy shall not take effect unless the first premium is actually paid 
while the insured is in good health.” The policy was issued on 
September 4, 1900, upon an application dated August 23d. The 
policy was delivered to a third party on September 15th, for delivery 
to the insured, at the request of the insured, said third party having 
paid the premium at the request of the insured. On September 28th 
the insured died from a sickness claimed to have existed before 
September 15th. The premium paid on September 15th to the agent 
was received at the main office on October 12th. The company had 
no notice until about October 15th, and after insured’s death, of any 
change in insured’s health since he made his application for insur- 
ance. Held, That the company is entitled to interpose such defense 
without a tender or payment back of the premium. 

Held, Further, that receipt and retention of premiums with knowledge of 
forfeiture of policy or of defenses against an action on the same is 
ordinarily a waiver of such forfeiture or defense. 

Held, Also, that the rule in equity actions to cancel or annul contracts, 
that the party moving must return everything of value received pur- 
suant to the contract, is not applicable to the facts of this case. 

On the trial an answer was allowed to the following question, duly ob- 
jected to: ‘‘ Did the defendant corporation, * * * or any one 
for them, pay back to you the $53.24?” Held prejudicial error for 
which a new trial will be granted. 


Appeal from District Court, Barnes County. 


Joun E. Greene, for Appellant. 
Winrerer & Winterer, for Respondent. 
Moraay, J. 

On the 23d day of August, 1900, the plaintiff’s husband, 
Horace 8. Thompson, made an application for a policy of life 
insurance in the defendant company for the sum of $2,000. 
On the 4th day of September following the policy was issued 
~SDecision rendered, May 21,1902. Syllabus by the Court. === SsS—~S 
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to said Horace S. Thompson pursuant to such application, and 
sent to the local agent of the company at Valley City, N. D., 
and received by said agent on September 11th. On the 15th 
day of September the policy was delivered to one Tracy for 
said Thompson, upon payment by him on that day, through 
said Tracy, of the premium, amounting to the sum of $53.24. 
The policy was made payable to the plaintiff in the event of 
the death of said Thompson. He died on September 28, 1900. 
Proofs of death were made on October 15, 1900. Payment 
under the policy was refused by the company, and this suit 
followed. The complaint states a cause of action against 
said defendant for the recovery of $2,000 by virtue of said 
policy and the death of said Thompson while such policy was 
in force. The answer to said complaint alleges as a defense 
the following facts; viz.: “That the said policy of insurance 
so delivered to, and accepted by, said Horace 8. Thompson 
contained a provision in the following words :— 

This policy shall not take effect unless the first premium 

is actually paid while the insured is in good health. 


“That in truth and in fact the said Horace S. Thompson 
was not in good heaith on the date of the payment of said pre- 
mium, but, on the contrary, he was at that time suffering from 
bodily injuries sustained, and with disease contracted, subse- 
quent to the date of his application for the policy aforesaid, 
from which he did not thereafter recover, and from which, one 
or both, on the 28th day of September, 1900, he died. That 
this defendant had no notice or knowledge of the fact of said 
Thompson being so in ill health until the proofs of death 
above mentioned were submitted to it; to wit, on or about 
the 15th day of October, 1900.” <A trial resulted in a verdict 
in favor of the plaintiff. A motion for a new trial was made 
upon a statement of the case duly settled, and the motion was 
denied. Judgment was duly entered on said verdict. The 
defendant has appealed to this court from such judgment, 
and assigns errors, in substance, as follows: Errors in the 
admission of evidence; in refusing to direct a verdict for the 
defendant at the close of the evidence; the insufficiency of 
the evidence to justify the verdict; and the refusal to grant 
the motion for a new trial. 


On the trial the issues that were contested were (1) whether 
said Thompson was in good health on September 15th, when 
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the premium was paid by, and the policy delivered to, said 
Thompson; (2) whether the retention of the premium by the 
company was a waiver of its right to assert that the policy of 
insurance was never in force by reason of that condition in 
the policy set forth in the answer. 

We will consider the last-mentioned question first, and to 
do so will require a further statement of the facts to be given 
in addition to those already recited. About September Ist 
the insured was injured in a runaway accident, resulting in a 
broken rib. A doctor treated him for such injury by applying 
bandages on two occasions when the insured visited the doc- 
tor’s office. The insured made a trip to St. Paul between the 
dates of these two treatments, and remained there three or 
four days, returning on September 10th. On September 13th 
he was suffering from a dull headache, and was in bed a part 
of the time only. On the evening of that day he made ar- 
rangements with his friend Tracy to pay the insurance pre- 
mium and procure his policy on the following Saturday, in 
case his health or the weather prevented his going to Valley 
City, as he then intended to do. He did not go to Valley City, 
and Mr. Tracy did as requested. On Sunday night his head- 
ache became very severe, and a doctor was sent for in the 
morning of Monday the 17th, and visited him on the same day. 
He thereafter had the insured under his care as a physician, 
and visited him at times until ‘his death, on the 28th. The 
agent of the defendant received the premium on the 15th of 
September, and sent it to the St. Paul office, and in due course 
of business it was received at the main office of the company 
at Hartford, Conn., on October 12, 1900. It is beyond dispute 
that neither the agent of the company at Valley City nor any 
of the officers of the company had any knowledge of the in- 
sured’s health on September 15th, except such as was com- 
municated to said agent or officers of the company by the 
application for insurance of August 23d. Neither the agent 
nor the company had any ‘knowledge of the broken rib, or of 
any sickness of the insured, when the premium was paid, on 
September 15th. The proof of death was made out in Valley 
City on October 15th, and sent to the company at Hartford, 
and on receipt of such certificate of death the company first 
learned of any change in insured’s health from that indicated 
in his application for insurance. It is apparent, therefore, 
that neither the company nor its agent had any knowledge 
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that there had been any change in the condition of insured’s 
health from that as represented in the application at the time 
the premium was paid to or received at the main office at 
Hartford. At the time of receiving such knowledge of change 
of health it also received knowledge that the insured had 
died. So that the question of-the waiver of defenses by virtue 
of receiving premiums with knowledge of facts that the policy 
is void or has never been a binding contract with the company 
for any cause is not involved in this case, as the company ac- 
cepted such premium in ignorance of any change in the physi- 
cal condition of Thompson since August 23d. The authorities 
uniformly hold that the acceptance of the premium under 
such circumstances does not constitute a waiver of a for- 
feiture or other defense, and the same may be pleaded in 
avoidance of all claims under the policy when suit is brought 
upon it: Joyce, Ins., § 1869; Insurance Co. vs. Wolff, 95 U. §., 
326; Bingler vs. Insurance Co. (Kan.), 61 Pac., 672. 

In this case the premium was not accepted with knowledge 
that the conditions of the policy as to the health of the in- 
sured at that time were not true. The insured was dead, and 
the contract was at an end, except as to actions thereon, be- 
fore the agent or the company had knowledge that the policy 
never existed as a binding contract. The question is thus 
presented, however, whether the company can now interpose 
the defense claimed without returning or offering to return 
the premium paid. At the death of the insured, on September 
28th, the rights of the insured and of the insurer became fixed. 
No new contract between the parties by a waiver or an estop- 
pel could be created, as one of the contracting parties was 
dead. The case is not parallel as to its facts with one where 
the premium was paid by an insured upon a policy which the 
insurer is endeavoring to cancel through an action in a court 
of equity. In such a case a return, or an offer to return, 
everything of value received under the policy must be made 
at or before the commencement of the action. This is based 
upon the equitable principle that a person will not be allowed 
to retain anything in an action which he brings to cancel a 
contract which he repudiates. He cannot be allowed to profit 
by a cancellation of the policy and by retention of the premi- 
ums paid thereon. In this case the defendant is not seeking 
any affirmative relief. It seeks to establish that there never 
existed a policy of insurance in favor of the deceased in de- 
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fendant’s company, by reason of the fact that it was delivered 
under circumstances that by its own terms provided that it 
should not come into effect. The policy provided that it 
should not take effect unless the insured was in good health 
when the first premium was paid. By paying the first pre- 
mium when not in good health, if such was the fact, the in- 
sured violated one of the material stipulations of the policy. 
Such condition or stipulation was of the very essence of the 
contract, and a violation of it was in effect a fraud upon the 
company, whether so intended or not. The insured had been 
examined as to his physical condition and health, and such 
examination was satisfactory to the defendant. Under this 
clanse of the policy, the condition of the insured must continue 
without change up to the payment of the first premium, or the 
policy would not take effect. By applying for such policy and 
paying the first premium, the insured violated that condition 
or stipulation of the policy unless he was in good health at 
that time. “ Where a life insurance policy contains a condi- 
tion to the effect that no obligation is assumed by the com- 
pany unless at the date of the policy the insured is alive and 
in sound health, there can be no recovery upon such policy if 
it is wade to appear upon the trial that the insured was not 
in sound health at the date of the policy:” Insurance Co. ys. 
Howle, 62 Ohio St., 204. The same principle is upheld in 
Plumb vs. Insurance Co., 108 Mich., 94. In Blaeser vs. Insur- 
ance Co. (37 Wis., 39) the following language is used in a case 
involving the question of the duty of the insurance company 
to return premiums in actions brought on fire insurance poli- 
cies claimed to be void by reason of misrepresentations made 
in the application for insurance: “It is not necessary that 
the company refund the premium in order to avail itself of 
this stipulation in the policy. The representations in the ap- 
plication constitute the basis upon which the risk is taken, 
and the policy declares that if there is any misrepresentation 
or concealment the insurance shall be void and of no effect. 
The company enters into the contract relying upon the truth 
of the representations, and, if it has been misled or deceived 
upon matters material to the risk, it may well say that no 
contract was ever made; that there was no concurrence of 
assent upon the same facts.” Cases holding that a retention 
of the premium after knowledge of facts forfeiting the policy 
do so upon the ground that by retaining the premium the com- 
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pany has led the insured to believe that he has a valid policy, 
and the company will not be permitted, to the prejudice of the 
insured afterward, to repudiate the policy on account of such 
forfeiture. In this case no prejudice has or can follow the 
retention of the premium. When received the insured was 
dead. The rights of the insured and assured, so far as the 
policy was concerned, were then established. No new con- 
tract could be made by express terms or by reason of any 
conduct or acts of the company thereafter, so far as the in- 
sured was concerned. Waivers are sustained because the 
insured have been misled to their prejudice. Nothing of that 
nature appears in this case, and cannot appear, as the insured 
died before the company had knowledge of any facts that the 
policy never went into effect, and no premiums were received 
after such knowledge: Dowd vs. Insurance Co. (Sup.), 1 N. Y. 
Supp., 31. 

There is another reason in this case why the company has 
waived no right by retaining the premium. The deceased paid 
the premium. It was his money. If the company was bound 
to return this premium, it could not have been returned to 
the insured. There is no evidence that any administrator or 
executor was appointed for his estate. To whom could the 
company safely return the money? The record does not show 
that it could have been returned to any one without incurring 
the risk of having to pay it again to the legal representative 
of the deceased when appointed. The defendant was not un- 
der obligations to return the premium, and could not have 
done so to any one lawfully entitled to receive it. Of the 
cases cited or found, not one goes to the extent of holding that 
the company is estopped from interposing the defense claimed 
until the premium is returned. In Harris vs. Society (64 N. 
Y., 196) the court held that an offer to confess judgment was 
all that a company was required to do in cases of suits on 
policies where forfeiture was claimed and the premium had 
not been returned. That was a case of a policy taken out by 
the husband on the life of his wife. The husband paid the 
premium, and the company could have returned it to him, but 
the court held that the company was not estopped from as- 
serting the defense by its failure to do so. The facts of that 
case do not make it an authority that a return of the pre- 
mium, if paid by the insured before death, would preclude the 
company from interposing a defense of forfeiture when no 
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representative of the estate of the insured had been appointed 
entitled to receive the premium. Nor is McQuillan vs. Asso- 
ciation (Wis., 87 N. W., 1069) authority in this case. In that 
case the premium had been paid by an assignee of the policy 
with knowledge of the forfeiture, and a return could safely 
have been made to such assignee. Not one of the numerous 
cases cited by respondent is in point on the facts of the case 
at bar. These cases are cases where premiums were paid, 
accepted, and retained with knowledge of the facts constitut. 
ing the forfeiture, and of course it was held that the compa- 
nies were thereafter estopped to plead the forfeiture claimed. 
With that doctrine this court fully concurs. But we decline 
to go to the extent of holding that premiums received in igno- 
rance of violations of policy stipulations and without knowl- 
edge thereof, until after the death of the person paying them, 
constitute a waiver of defenses in an action on the policy, 
when such premiums could not have been returned to any one 
lawfully entitled to receive them. 

On the trial the following question was propounded to the 
plaintiff: “Did the defendant corporation, the Travelers’ 
Insurance Company, or any one for them, pay. back to you the 
$53.24?” The question was objected to as irrelevant and im- 
material, and the objection was overruled, and the ruling ex- 
cepted to. She answered that the premium had not been 
paid back, nor had any offer been made to do so. This ruling 
is assigned as error. The objection should have been sus- 
tained. The answer was responsive to an issue not properly 
in the case. The fact of the retention of the premium by the 
company would be a persuasive argument with the jury that 
it should pay the policy. That the receipt of this evidence 
was prejudicial error, under the circumstances of this case, 
seems too clear for discussion or argument. 

For the error in admitting such testimony the judgment is 
reversed, a new trial granted, and the case remanded for fur- 
ther proceedings. All concur. 
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SUPREME COURT OF MICHIGAN. 


RAUCH 
v8. 


MICHIGAN MILLERS’ MUT. FIRE INS. CO.* 


The policy stipulated that it should be void in case of other insurance. 
He afterward took out such other insurance, and some time later 
alleged that he wrote to the company informing it of the fact and 
requesting it to advise him if there was anything that conflicted with 
the policy, as the latter was held by a bank and its conditions were 
not remembered. The company claimed that the letter had never 
been received and no reply was made. About three weeks after 
writing the insured took out still further insurance. It was found 
by the jury that the letter was mailed and was received by the com- 
pany. 

Held, That the failure to reply to the letter was a waiver of the prohibi- 
tion against other insurance. 


Error to Circuit Court, Eaton County. 


Crane, Norris & Drew, fur Appellant. 
Lyman H. McCatt and J. M. C. Smiru, for Appellee. 


Grant, J. 
Plaintiff recovered verdict and judgment upon a policy of 
insurance for a loss by fire. The policy was dated August 3, 
1899. In his application were the following question and an- 
swer :— 
What will be the total insurance on the buildings, ma- 


chinery, boiler, and engine? Answer. Two thousand, five 
hundred dollars. 


The application further stated :— 


The undersigned applicant hereby warrants that the 
above is a just, full, and true exposition of the facts and 
circumstances in regard to the property to be insured, and 
is and shall be considered as the basis on which insurance 
is to be effected and continued in force, and the same is un- 
derstood as incorporated in and forming a part and parcel 
of the policy as a continuing warranty during the life of 
such policy. 


The policy was of the Michigan standard and contained the 
following provisions :-— 


* Decision rendered, June 27, 1902. 





800 Supreme Court of Michigan. [Sept., 


This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insurance or the 
subject thereof. This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon and added hereto, shall 
be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy. 
Plaintiff was permitted to testify to conversations between 

the defendant’s solicitor, who took the policy, and ‘himself as 
follows: “I wanted the policy fixed so that I could take other 
concurrent insurance on it—on the entire plant throughout, 
any place on the building or machinery, stock, engine room, 
boiler, and so forth. He said that would be all right; he said 
it would be perfectly satisfactory with them, and he would fix 
the policy so that I could. After he read it over again, I 
again called his attention to the policy being so fixed that I 
could take out other concurrent insurance; that after I got 
the mill going I intended to take out more insurance on it 
than I had at the present time—after the mill was completed 
and in operation. He agreed to that, and said it would be 
perfectly satisfactory to the company, and they would fix my 
policy so that I could.” Plaintiff was also permitted to tes- 
tify that in December, 1900, he met defendant’s solicitor at 
Albion, and told him that ‘he had taken out another policy, 
and that the solicitor said: “ ‘You can carry more than that 
on all your stack.’ He said I could take out more insurance, 
and I told him I wasn’t able to at present, that perhaps after 
awhile I would give him some more insurance.” On Septem- 
ber 28, 1899, plaintiff took out additional insurange in the 
Michigan Manufacturers’ Mutual Fire Insurance Company of 
Bay City, for $1,000. Plaintiff further testified that on Janu- 
ary 15, 1900, he wrote and mailed a letter to the defendant, 
which reads as follows:— 

Gentlemen: I thought perhaps it would be advisable to 
inform you that I have taken out more insurance on the 
stock in process, grain, machinery, and on the mill building. 
Not just remembering the conditions of your policy, as the 
bank at Charlotte holds the same, if there is anything that 
conflicts with your policy, please advise me. 

Defendant denied receiving such a letter. On February 7, 
1901, plaintiff secured additional insurance to the amount of 


$1,500 in the Detroit Fire & Marine Insurance Company, upon 
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the same property, without the knowledge or assent of the 
defendant. Of this policy, defendant had no notice or knowl- 
edge until after the fire. The court instructed the jury that 
the plaintiff was bound by the contract; that he had the op- 
portunity to examine it, and was chargeable with knowledge 
of its contents; that all previous oral negotiations are con- 
tained in the writing, and bind both parties; that plaintiff 
was therefore precluded from claiming that the contract was 
not in accordance with the oral agreement; and instructed 
the jury to disregard the testimony of the conversations be- 
tween the plaintiff and the defendant’s solicitor. He also 
instructed them that they must disregard the testimony in 
regard to the conversation which plaintiff testified he had 
with defendant’s solicitor at Albion, after the policy of insur- 
ance was issued, and that that conversation in regard to other 
insurance did not bind the defendant. Only one question was 
left to the jury; viz., was the letter of January 15, 1900, writ- 
ten and mailed by the plaintiff and received by the defendant? 
The court instructed them that, if they found that such a let- 
ter was mailed and received, the defendant was estopped from 
denying its liability on account of the policy subsequently is- 
sued. There was no dispute on the amount of the loss. 

1. The question of whether the letter of January 15th was 
written, mailed, and received was a question of fact to be de- 
termined by the jury, in the light of all the surrounding cir- 
cumstances. If mailed, the presumption is that the postoffice 
officials performed their duty, and that the letter was deliv- 
ered. The defendant could rebut this by evidence that it 
did not receive the letter. The testimony of neither party 
makes a conclusive case, but one of doubt for the jury to solve. 
It was not a question for the court: Rosenthal vs. Walker, 
111 U. S., 185, and authorities there cited. 

2. The instruction of the court as to the binding force of 
this policy upon the plaintiff was correct: Cleaver vs. Insur- 
ance Co., 65 Mich., 527; Gould vs. Insurance Co., 90 Mich., 308; 
Wierengo vs. Insurance Co., 98 Mich., 621; Ranspach vs. In- 
surance Co., 109 Mich., 699. Did the letter of January 15th 
waive this provision of the policy, and authorize the plaintiff 
to thereafter secure additional insurance ad libitum? The 
provisions of the policy were perfectly plain. Plaintiff did 
not need to write to defendant asking for its conditions. It 


was in his control at the bank, where he could read it for him- 
VoL. XXXI.-51. 
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self. The letter did not ask for permission to get other addi- 
tional insurance, or notify defendant that plaintiff intended 
to do so. It referred solely to the fact that he had taken out 
more insurance. Whether the failure to reply would estop 
the defendant as to the prior policy, we need not determine. 
We think it clear that it did not authorize the plaintiff to get 
other insurance in the future, or estop the defendant from 
avoiding the policy if he did so without the assent of the de- 
fendant: Insurance Co. vs. Hurd, 37 Mich., 11. Estoppel 
cannot be based upon unknown facts, or upon future transac- 
tions unless the party against whom the estoppel is sought to 
be enforced was informed that such things would be done. 

3. It follows, from what has been said, that the court erred 
in admitting in evidence the conversation preceding the issue 
of the policy or contemporaneous with it: Northern Assur. 

Xo. vs. Grand View Bldg. Ass’n (22 Sup. Ct., 133), where the 
decisions upon this point are reviewed. It also follows that 
the conversation between plaintiff and the defendant’s so- 
licitor, after the issue of the policy, was incompetent. 

4. In view of a new trial, it is proper to state that it was 
not competent to prove that no premium had been returned 
by the defendant. This is not a case for the application of 
the doctrine that the receipt and retention of premiums are of 
force in determining the liability of the defendant. It was 
under no obligation to return any of the premiums. 

Judgment should be reversed, and new trial ordered. 

Long, J., did not sit. 

Moorg, J. 

In reference to the letter of January 15, 1900, the circuit 
judge charged the jury as follows: “That leaves just one 
question, and it is the important one. The material or con- 
trolling question in the case, in my judgment, is as to whether 
the company is estopped from denying liability because of 
other insurance taken out by Mr. Rauch without its permis- 
sion indorsed on the policy. Parties are sometimes estopped 
by their conduct; that is to say, if, having knowledge of the 
fact, a party remains silent, and permits another interested to 
do certain things which he would not have done had he 
spoken, he is estopped from asserting that such an act is a 
defense on his part. Take this case, gentlemen: The plain- 
tiff claims he wrote a letter January 15, 1900, to the defend- 
ant, in substance that he had taken out other insurance on 





1902 ] Rauch vs. Michigan Millers’ Mut. Fire Ins. Co. 808 


the property in question, and stating to the company in this 
letter that his policy was at the bank at Charlotte; that he 
did not remember its conditions; and closes the letter by 
saying: ‘If there is anything that conflicts with your policy, 
please advise me.’ If he wrote this letter, and it was received 
by the company, the company would be in duty bound to reply 
to it, and give to plaintiff its decision regarding the informa- 
tion referred to in the letter; and if it did not do so plaintiff 
might as well think he would have the right to take out other 
insurance; and if the did so the company could not defend 
against the policy on that ground in case there was a loss. 
And so, gentlemen, I instruct you that if you find by a fair 
preponderance of the evidence that the plaintiff wrote a letter 
to the company January 15, 1900, of which that read from the 
letter-press book is a copy, and mailed the same in an en- 
velope, with his return card thereon, as testified to by him, 
and the same was properly stamped and addressed to the 
insurance company at Lansing, Mich., and mailed by plaintiff 
at the postoffice at Vermontville, Mich, that the presumption 
of law is that such letter was received -by the defendant in the 
due course of mails. The defendant claims it never received 
this letter, and the question, gentlemen, for you to determine 
in the case, is whether or not such letter was received by the 
defendant, the insurance company. And I instruct you that, 
if you find that defendant company received the letter claimed 
to have been written by Mr. Rauch, it was the duty of the com- 
pany, upon receipt of such letter, to cancel the policy in suit, 
or reply to the inquiry therein made, which is substantially a 
request to know whether or not additional insurance was 
permitted under the policy in suit, which had been delivered 
to the bank in conformity to the rider placed thereon by the 
defendant company; and a failure to so notify Mr. Rauch or 
to answer his letter was a waiver on ‘the part of the company 
of any of the terms of the policy prohibiting additional insur- 
ance, and the defendant is now estopped from claiming such 
forfeiture on account of any and all additional insurance, 
cither on the property at the time of the receipt of the letter, 
or subsequently placed thereon by Mr. Rauch, if you find it 
was received; the law being, if a party, by his silence, directly 
leads another to his injury, he will not be permitted, after his 
injury has happened, to then allege anything to the contrary. 
The sole question in this case which will give you any trouble 
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will be, was this letter written, properly addressed and 
stamped, and duly mailed, and did it reach defendant’s office 
by due course of mail? The burden of proof is with the plain- 
tiff to satisfy you by a fair preponderance of the evidence, of 
the claim he makes, and this applies, of course, to the question 
as to the receipt of this letter by the company. If you find, 
by a fair preponderance of evidence, that the letter was re- 
ceived by the company, then the plaintiff should have your 
verdict for three thousand seventy-eight dollars and seventy- 
five cents. If you find defendant did not receive this letter, 
then your verdict should be for the defendant, no cause of 
action.” 

It is evident that, under the instruction of the court, the 
jury could not have rendered the verdict they did without 
finding as a fact the letter was sent and received as claimed 
by plaintiff. If plaintiff advised the defendant he had taken 
out additional insurance, and that the policy was not where 
he could refer to it, and requested the company, if the taking 
of the additional insurance conflicted with the terms of the 
policy, to advise him, it became the duty of the company to 
inform the plaintiff if it did conflict. The company could not 
remain silent until after a loss, retaining the premium paid, 
and then claim the policy was void. There is no contest 
about the amount of the loss or the cause of the fire; the de- 
fense is a technical one, and ought not to prevail if the facts 
are as found by the jury. 

The judgment should be affirmed. 

Hooker, C. J., and Montgomery, J., concurred with Moore, J. 
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SUPREME COURT OF MINNESOTA. 


MAGOUN 
v8. 


FIREMANS FUND INS. CO.* 


A fire insurance policy insuring the “‘ estate of A. B., deceased,” is valid 
and enforceable. 


Whether an agent can issue the valid policy of one of the companies he 
represents, insuring his own property, or insuring the property of 
another person, for whom he is acting as agent in charge of such 
property, without notice of the facts to the insurance company, 
queere. 


The policy in issue here, in the standard Minnesota form, contained this 
provision: “If this policy shall be made payable to a mortgagee of 
the insured real estate, no act or default of any person other than 
such mortgagee, or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such real 
estate.” It was also stipulated in the policy that the loss, if any, 
should be payable to a certain named person, mortgagee, as her in- 
terest might appear. Held, That this provision gave to the mortga- 
gee independent insurance, which could not be destroyed by the act 
or default of the mortgagor, or of any person other than the mort- 
gagee or her agents. 


., Of the firm of H. & G., defendant’s agents, issuing this policy, was 
part owner of the insured premises as an heir at law of his mother, 
who had deceased subsequently to the execution of the mortgage, 
and he was also one of the makers of the note to secure which the 
mortgage was given. Held, That his failure, when issuing the 
policy, to notify the defendant insurance company of these facts, 
and his failure to inform the company that there was a prior policy 
upon the property, issued to the mortgagee, could not be attributed 
to her, nor would that fact invalidate the policy issued by H. & G., 
although the amount was in excess of the amount permitted as con- 
current insurance. 

Held, Upon the evidence, that an agreement under which the mortgagee 
was to receive a conveyance of the premises in full satisfaction of 
the mortgage debt was not fully consummated prior to the loss, and 
consequently that there was no change in the legal title to the 
premises. 

Whether or not, prior to the delivery of defendant’s policy, the mort- 
gagee’s agent informed Hazen, as one of the agents of the defendant 
company, that the mortgagee had previously taken out a policy to 
secure her interest in the mortgaged premises, was in issue at the 
trial, and was, on the evidence, a question for the jury. Held, That 
the court erred in taking this question from the jury, and directing 
a verdict for the plaintiff. 


Appeal from District Court, St. Louis County. 


Brown & Kerr and Vicror Srearns, fur Appellant. 
McGrrrert & Hunrer and Batpwin & Barwin, for Respondent. 
* Decision rendered, June 20,1902. Syllabus by the Court. 
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Cox.ins, J. 
This action was brought by the plaintiff, as mortgagee, to 
recover upon a Minnesota standard fire insurance policy in- 
suring a dwelling house, issued by the defendant company, 
payable to the “ estate of Elizabeth L. Hazen and legal repre- 
sentatives,” with loss, if any, payable to the plaintiff, as mort- 
gagee, as her interest might appear. It contained this provi- 
sion :— 
If this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other 
than such mortgagee or his agents or those claiming under 


him shall affect such mortgagee’s right to recover in case of 
loss on such real estate. 


The mortgage held by plaintiff was given to secure an in- 
debtedness of $1,800, evidenced, according to the mortgage, 
by the note of Elizabeth L. Hazen, then owner of the property, 
but who had deceased prior to the issuance of the policy. Her 
son, Edward Hazen, was also one of the makers of the note. 
He was also a member of the firm of Hazen & Getchell, agents 
for the defendant company at Duluth. His brother C. S. 
Hazen, and himself were sole heirs at law of the deceased, 
Elizabeth, their mother, and the owners of the insured prop- 
erty, subject to the mortgage and a settlement of the estate 
in the probate court. The insurable value of the dwelling 
house was $2,400. After the decease of Elizabeth an agent 
of the plaintiff mortgagee requested Edward Hazen to insure 
the property, and, it is claimed, then and there informed him 
that plaintiff had previously procured a policy insuring her 
interest, as mortgagee, to the amount of $1,800, which, it is to 
be observed, was the full amount of her claim. The loss was 
total. At the conclusion of the evidence defendant’s counsel 
moved for a direct verdict in favor of their client, which was 
denied. The plaintiff’s counsel then moved the court to direct 
a verdict in favor of the plaintiff for the full amount claimed 
in the complaint,-which motion was granted, and such ver- 
dict returned. Later, upon a settled case, an alternative mo- 
tion (Laws 1895, c. 320) was made by defendant’s counsel, and 
was denied. This appeal is from the order denying the al- 
ternative motion. 

A large number of assignments of error are presented, many 
of which need no consideration. It is claimed by defendant’s 
counsel: First, that the policy was void upon its face, be- 
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cause made payable to the “ estate of Elizabeth L. Hazen and 
legal representatives;” second, that it was void because it 
was issued by an agent of defendant company, who was in 
fact part owner of the property insured, and was also one of 
the makers of the note secured by the mortgage,—the position 
assumed being that he was thereby incapacitated from acting 
as defendant’s agent in the issuance of a policy,—these facts 
being known to plaintiff’s agent, to whom the policy was de- 
livered; third, that it was void because plaintiff had other in- 
surance, which, with that now involved, was in excess of the 
insurable value; and, fourth, that the policy was avoided be- 
‘cause plaintiff had actually purchased the property from the 
heirs at law in full satisfaction of the note, and thereby had 
destroyed the right of subrogation as against Edward Hazen, 
to which defendant would have been entitled, by the terms of 
the policy, upon payment of the loss. We take these conten- 
tions in their order. 

1. It is beyond question that a policy insuring the estate of 
a deceased person against loss by fire is valid and enforceable. 
This statement is supported by all of the text-books upon the 
subject of fire insurance, and is based upon the self-evident 
proposition that an insurance company should not be per- 
mitted to issue a policy, so worded by its own agent, take the 
premium for, and pretend to insure and protect from loss, and 
then, when a loss occurs, insist that it is not liable, because, 
instead of having named the heirs, executors, or adminis- 
trators of the deceased person as the insured, it simply speci- 
fied the estate of such person as the insured,—an error, if such 
it is, which can be easily corrected by a re-formation of the 
contract: Clinton vs. Insurance Co., 51 Barb., 647, affirmed in 
the Court of Appeals, 45 N. Y., 454; Herkimer vs. Rice, 27 N. 
Y., 163; Weed vs. Insurance Co., 1383 N. Y., 394. To the same 
effect in fact is Holbrook vs. Insurance Co., 25 Minn., 229. 
The case cited in opposition—Kenaston vs. Lorig, 81 Minn., 
454,—is not in point at all, for there the question was as to the 
passage of the legal title to real estate by a sheriff’s certifi- 
cate of foreclosure, in which the grantee was the “estate of 
A. B., deceased.” In disposing of this point it is not neces- 
sary to consider the fact that the policy was also made pay- 
able to the “ legal representatives ” of the Hazen estate. 

2. As before stated, Hazen was one of the firm representing 
defendant company at Duluth, was one of the heirs at law of 
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the deceased owner, and also one of the makers of the secured 
note. We are not now prepared to assent to the contention 
of defendant’s counsel that his interest in the insured prem- 
ises was such that he could not bind defendant company by 
the issuance of its policy, because there would be such a con- 
flict on his part as would require the courts to hold that such 
a contract is void as against public policy. If this be the law, 
insurance agents, who habitually insure their own property, 
and agents who make a practice of insuring property con- 
fided to their care in companies represented by them, have for 
years been taking great risks themselves, and have also been 
jeopardizing the interests of others; for it is well known that 
insurance agents are frequently selected because of desirable 
risks owned or controlled by them which can be carried by the 
companies they represent. But we are not compelled to de- 
cide the question at this time, for the efficiency of the insur- 
ance contract with this plaintiff was not dependent upon the 
validity of a contract between defendant company and the 
estate of the deceased or her legal representatives, nor upon 
the act of defendant’s agents. The plaintiff was not, under 
the terms of the policy, simply a conditional appointee to re- 
ceive what, if anything, might become due to the estate, as 
she would have been had she been wholly dependent upon the 
“open mortgage clause,” so called, formulated in the words, 
“ Loss, if any, payable to Mary Y. Magoun as her interest may 
appear. Her status was of a more certain ‘and definite na- 
ture, because the policy contained, in substance, what is 
known as the “ union mortgage clause ” as distinguished from 
the “ open mortgage clause.” It has by statute been made a 
part of the standard policy, inoperative when standing alone, 
but made valid and enforceable when the clause making the 
loss, if any, payable to the mortgagee, is attached. It is an 
independent contract of insurance covering the mortgagee’s 
interest, and giving him the same protection as if he had 
taken out a separate policy. By it he is freed from conditions 
imposed upon the owner. It is well settled that a clause of 
this kind applies exactly in the manner expressed therein. 
The conditions of insurance relating to such interests are gov- 
erned and controlled in the manner written upon, attached, 
or appended to the policy, and not otherwise. A provision of 
this sort is an independent contract between the defendant 
company and the mortgagee, and where it is found in the 
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policy the mortgagee’s right to recover is not affected or in- 
validated by the act, neglect, or omission or default of the 
mortgagor or “ of any person other than such mortgagee or his 
agents.” His insurance cannot be destroyed by the acts or 
default of the mortgagor or others. Its clear purpose is to 
secure and make certain the interests of the mortgagee, and 
it is to be construed in this light: 13 Am. & Eng. Enc. Law 
(2d Ed.), 205, 206; Elliott, Ins., § 341. A comparison of the 
union clause as it appears in policies issued in different States 
with that now before us will show that there is no substantial 
difference in them, and the authorities are uniform in their 


construction of such a clause. It must follow that the mort- . 


gagee was not responsible for the failure of Hazen to advise 
the defendant company that he was part owner of the prop- 
erty insured, and was also one of the makers of the note 
secured by the mortgage. Under this clause his act or default 
in this respect is not attributable to her. Nor was she liable 
for his failure to inform the company of the additional insur- 
ance, for the delivery of the policy to the mortgagee with 
notice of this outstanding insurance constitutes consent upon 
the part of the insurer to the additional insurance. This is a 
general rule, and is not affected by the fact that Hazen was 
part owner of the premises, and was also one of the makers 
of the note, because of the independent contract provided for 
in the union mortgage clause. 

3. It is further claimed that the policy was invalidated be- 
fore the fire because there was a conveyance of the insured 
property to the mortgagee in satisfaction of the mortgage 
note. It is true that a written agreement was made between 
the plaintiff’s agent and Edward Hazen, which, if executed, 
would have placed the legal title of the property in the mort- 
gagee; but this agreement was not complied with. By its 
terms Hazen was to provide for the expense of publishing a 
notice of foreclosure, was to execute and deliver a quit-claim 
deed conveying the premises, presumably to the mortgagee, 
and also his promissory note for $100. Plaintiff was to bid in 
the premises at a foreclosure sale for the full amount due, and 
thus release Hazen from further liability. The latter never 
made or attempted to provide for the expense of publication 
and did nothing about it. Fairly construed, this agreement 
meant that Hazen was to pay, or secure payment of, the cost 


and expense of the publication. He simply caused to be ex-~ 
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ecuted and delivered to plaintiff’s agent a quit-claim deed of 
the premises. This was never accepted by the agent as a ful- 
fillment or performance of the contract. It conclusively ap- 
pears that none of the parties considered that the agreement 
had been complied with, or that the title had passed. The 
claim, therefore, that by these acts plaintiff released Edward 
Hazen from the note, of which he was a signer, and therefore 
deprived the defendant company of its right to subrogation, is 
without foundation. 

4. As above stated, it was claimed by the plaintiff’s agent, 
and he so testified upon the trial, that when requesting further 
insurance from Hazen he advised him of the existence of an- 
other policy in which the plaintiff’s interest was secured to the 
extent of $1,800. Hazen upon the witness stand denied this, 
and claimed that he had no notice of existing additional insur- 
ance until after the loss occurred. Here was an issue of fact 
between these parties which should have been submitted to 
the jury. If a jury should find that Hazen was informed of 
this additional insurance at the time of the request that an- 
other policy issue, or at any time before it was delivered, this 
amounted to notice to the defendant company, and it would 
be bound by it; but if, upon the other hand, Hazen had no 
notice of this additional insurance, which violated a policy 
provision, until after the fire, the defendant company would 
not be liable. It was error for the court to take this question 
from the jury, and for that reason a new trial must be 
granted. 

5. Counsel for the plaintiff insists that, in any event, the un- 
authorized acts of defendant’s agents were subsequently rati- 
fied by the company with full knowledge of the facts. We 
find some testimony strongly tending to show a ratification, 
but it consists in part of answering letters written to Mr. 
Hazen by defendant’s general agent, after the fire, and after 
the latter had been informed of the additional insurance, and 
also that Hazen was part owner of the property. The letters 
from Mr. Hazen to the agent, which induced these answers, 
are not in evidence, and we are unable to say from the testi- 
mony produced that, as a matter of law, the defendant com- 
pany ratified the acts of its agents. 

6. In conclusion we wish it understood that we are not now 
deciding that plaintiff has the absolute right to recover upon 
the policy. The contract was that she should recover “ as her 
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interest may appear.” What her interest actually was might 
be affected by full or part payment of concurrent insurance 
through the other policy. 

Order reversed, and a new trial granted. 


COURT OF APPEALS OF KENTUCKY. 


HOME INS. CO. or NEw York 
v8. 


KOOB ET AL.* 


A denial of liability is waiver of proofs of loss. 


Insurance on his interest independently procured by a mortgagee is not 
a violation of a prohibition against other insurance in a policy is- 
sued to the owner, especially where neither knew of the insurance 
procured by the other. 


Where the evidence was that the insured stated both a maximum and 
minimum amount of a mortgage held by a building loan association 
which he was paying off, and about which he was apparently uncer- 
tain as to the balance due, the burden was on the insurer to show a 
material misrepresentation. 


Where the difference between the amount stated and the true amount 
due was unimportant it was not a material misrepresentation. 


The insurer of an owner is not entitled to maintain an action for con- 
tribution from an insurer of the independent interest of a mort- 
gage. 


Appeal from Circuit Court, Jefferson County, Chancery 
Division. 


Isaac T. Woonson, for Appellant. 
W. W. Tom, Stantey E. Stoss, and Frep Forcut, for Appellees. 


O’Rear, J. 
Appellee Koob owned a double frame house on Lombard 
Street, Louisville. He mortgaged it in 1894 to the Kentucky 
Citizens’ Building & Loan Association to secure a loan of $700, 
payable in monthly instalments, on the familiar building as- 
sociation plan. At the same time he contracted with appel- 
lant for an insurance against loss or damage by fire to the 
building to the extent of $800. The policy was indorsed, 
Loss, if any, payable to the Kentucky Citizens’ Building & 
Loan Association, mortgagee, as its interest may appear, 
* Decision rendered, May 16, 1902. 
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Ete. The bond from Koob and wife to the building associa- 
tion contained this stipulation:— 

Now, if we pay promptly the monthly interest on said 
sum of $700, and the monthly premiums of $3.50 offered by 
us for said loan, and the monthly payments on said shares 
of stock, and any fines assessed under the rule of said asso- 
ciation, and the taxes accruing on the lot of land described 
in the mortgage securing this obligation, and the premiums 
necessary to keep the improvements on said lot insured in 
such sum as said association may require (not exceeding 
$700) until the said stock becomes fully paid in and of the 
value of $100 per share, then it is understood that upon the 
surrender of said stock to said association ‘this note shall be 
deemed fully paid and canceled. 

In March, 1899, the policy of insurance above named expired. 
In the meantime the building association had made a deed of 
assignment to appellee W. R. Logan in trust for all its cred- 
itors, transferring to him under the deed the note and mort- 
gage executed by Koob. Logan notified Koob of the expira- 
tion of the policy, and requested reinsurance. To this notice 
Koob failed to respond, and Logan, as assignee of the mort- 
gagee, and without the knowledge of Koob, effected an insur- 
ance with the appellee Agricultural Insurance Company, in- 
suring the mortgagee’s interest against loss or damage to this 
property by fire in the sum of $500. The premium for this in- 
surance was paid by Logan, assignee, and charged to Koob. 
About the same time, at the instance of appellant’s local 
agent, Lang, Koob took this insurance on the property in a 
policy for $1,100. This was done without the knowledge of 
Logan. Neither insurance company knew of or consented to 
the other’s insurance. The property was damaged by fire 
during the existence of these policies, and the loss fixed by 
the appraisers at $549.68. Koob has sued the appellant insur- 
ance company on the policy issued to him,and Logan, assignee, 
has also sued appellant (and Koob), attaching the sum that 
may be owing Koob under the policy. The defenses inter- 
posed were: (1) It was claimed by appellant that under cer- 
tain terms of its policy, hereinafter particularly noticed, the 
existence of the Agricultural Company’s policy on this prop- 
erty, without appellant’s consent, voided the policy sued on; 
(2) that Koob falsely and fraudulently misrepresented to ap- 
pellant the extent of the mortgage lien upon the property, 
which misrepresentations are claimed to have been material 
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to the risk; (3) that, in any event, if liable on the policy at all, 
under a certain clause of the contract its liability was limited 
to a sum represented by the ratio borne by its policy to the 
whole of the insurance in existence upon the building. 


A preliminary question was made by appellant that Koob - 


had not sufficiently complied with the terms of his policy in 
furnishing proofs of loss as required. In a letter to Koob 
from appellant’s adjuster, dated January 26, 1900, before the 
suit, it was stated: “The Home Insurance Company hereby 
gives notice that any and all liability for said loss is denied.” 
In the answer of appellant it likewise denies all liability for 
the loss. . These constituted a waiver by the insurer of proofs 
of loss: Insurance Co. vs. Monroe, 101 Ky., 12; Insurance Co. 
vs. Spiers, 87 Ky., 285; Insurance Co. vs. Clark (Ky.), 59 S. W., 
863; Insurance Co. vs. Gibbons (Ky.), 64 8S. W., 909. One of 
the conditions of the policy sued on was that, “ If now or here- 
after there be other insurance on any property hereby insured, 
this policy shall be void, unless otherwise provided by agree- 
ment indorsed hereon.” Do the two policies constitute what 
is termed “ other insurance” ? The manifest purpose of this 
and similar provisions in the policies of insurance, as well as 
of the law in favoring them, is to prevent the temptations 
arising out of overinsurance,—temptation to the insured to 
either burn his building for the gain or to neglect its care. If 
the interest of the insured be a life estate in the property, it 
could not matter to him—certainly could not profit him— 
whether the remainder-men were or not insured, if he had not 
ample insurance to indemnify his individual loss: Insurance 
Co. vs. Drake, 2 B. Mon., 47. Therefore it was held in the Ken- 
tucky case-just cited that, where the insurance was independ- 
ently effected upon distinctive interests, it did not constitute 
“double insurance,” within the meaning of such clauses. 
Here, though, it is said that the insurance effected by the 
mortgagee was indirectly for the owner’s benefit; for, in event 
of loss of the building by fire, the mortgagee’s insurance 
would, if sufficient, extinguish the mortgagor’s debt. That 
might or might not be true. But in this case it may be ac- 
cepted as true. Still we must construe appellant’s liability 
on the terms of its contract, or by the manifest “ justice” of 
the ease. If the latter be invoked, then it seems a sufficient 
response that Koob and Logan were each ignorant of the in- 
surance effected by the other; neither had the legal right to 
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control the act of the other, nor to prevent the issuance of the 
respective policies to the other. Therefore the idea which lies 
at the bottom of the doctrine disfavoring double insurance; 
to wit, to prevent the overbalancing self-interest in the insured 
- to destroy or neglect his building, is wanting in this case; for, 
unless he knew of the other insurance, and contemplated its 
possible advantage to him, it could not have influenced his 
action. But the terms of the policy are, after all, the safest, 
as they are the legal method of determining the insurer’s lia- 
bility. The contract provides, “If now or hereafter there be 
other insurance on any property hereby insured, this policy 
shall be void.” It is too well settled to require either argu- 
ment or citation of authority that an insurance effected by one 
having an insurable interest in the property will not inure 
to others having also an interest in the property, and not 
named in the contract, whether they be joint tenants, remain- 
der-men, tenants, or lessors. It therefore follows that the 
thing insured is not the property, but the interest or estate, of 
the insured therein. We must, then, construe the term in the 
policy, “ any property hereby insured,” to mean the insured’s 
interest or title in the property described. 3 Joyce,{Ins., § 2470, 
thus states the rule: “The general rule that different per- 
sons, each having a different interest in property, may insure 
that interest, also prevails where different policies are effected 
by the mortgagor and mortgagee upon the property. The 
mortgagor may insure the property to cover his interest, and 
the mortgagee may likewise insure his interest in the prop- 
erty, and it will not be within the meaning of the clause as to 
other insurance.” It is further argued that in this case the 
mortgagor, Koob, authorized his mortgagee, the building as- 
sociation, to effect the insurance, and therefore the act of the 
mortgagee was the act of the mortgagor in procuring the Ag- 
ricultural Company policy. The agreement of the mortgagor 
was that he would keep the premises insured to the extent, at 
least, of the mortgage debt. In addition to the language al- 
ready quoted from Koob’s bond, is this statement found 
therein— 

But if we fail to pay promptly when due and payable the 
said taxes and insurance premiums, * * * then, at the 
option of the said association, the whole indebtedness evi- 
denced by this obligation (including any taxes and insurance 
premiums due or paid by said association) shall at once be- 
come and be due and collectible. 
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No express authority is here given the association to con- 
tract for insurance upon this property. It may be inferred, 
though, that upon default ‘by the mortgagor to keep the 
premises insured to at least the balance of the mortgage debt, 
with a clause protecting the mortgage therein, the mortgagee 
was authorized to effect such insurance on the owner’s behalf, 
—that is, an insurance of the owner’s title and property to the 
amount of $700 (the sum required by the bond),—with loss 
payable to the mortgagee as its interest might appear. But 
the mortgagee did not do this. On the contrary, it procured 
an indemnity to itself from loss by fire on its interest in this 
property. That its assignee charged or attempted to hold 
the mortgagor liable for the premium for this insurance is not 
material. The insurance effected by the mortgagee was ex- 
actly what he had the right to do without a contract with or 
the consent of the owner. ‘It was independent of that part of 
the agreement with the owner quoted above. It shows on its 
face that it was, and the assignee so testified. We conclude 
that there was not “ other insurance on the property ” of ap- 
pellee Koob within the meaning of that term as construed in 
law. 

The case of Insurance Office vs. Varble (103 Ky., 758) is re- 
lied on by appellant as sustaining a contrary view. In that 
case it must be noted that the language of the policy is ma- 
terially different from the one at ‘bar. In the Varble Case it 
was: “In case of any other insurance upon the property 
hereby insured, then this company shall not be liable under 
this policy for a greater portion of any loss sustained than the 
sum hereby insured bears to the whole amount of insurance on 
said property issued to or held by any party or parties having 
an insurable interest therein.” This court held that the “ in- 
surance companies had the right to place in their policies pro- 
visions defining and limiting their several liabilities;’ that 
they, in that policy, “ by express and unmistakable language, 
limited their liability so that they would not be required to pay 
a greater portion of any loss sustained than the sum they re- 
spectively insured bore to the whole amount on the property.” 
The insurance held by any party having an insurable interest 
in the property was, therefore, under the terms of the policy, 
tequired to be taken into account. To the same effect, and 
upon a similar policy to the one construed in the Varble Case, 
is Insurance Co. vs. Williams, 11 C. C. A., 503. The case of 
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Home Ins. Co. vs. Baltimore Warehouse Co. (93 U. S., 527) was 
an instance where policies were taken out by the warehouse- 
men “ for their own and for the owners’ benefit.” Other poli- 
cies were taken out on the same goods by the owners. It was 
held that the policies should bear ratably the loss. That case 
is not in conflict with the views herein expressed. The other 
cases cited by appellant (Insurance Co. vs. Coons, 14 Ky. Law 
Rep., 110, and Baer vs. Insurance Co., 4 Bush, 242) were cases 
where all the policies were issued to the same party. Pend- 
ing the negotiation between Koob and appellant’s agent for 
this insurance, the fact of the mortgage on the property was 
discussed. Appellant charges—and upon that rests one of its 
defenses—that Koob fraudulently and falsely misrepresented 
the amount owing on the mortgage debt, and that the misrep- 
resentation was material. The burden upon this plea was, of 
course, on appellant. To sustain it, its local agent, Lang, was 
introduced as its witness. He testified that Koob told him 
that “ he was paying off his mortgage;” that it was to some 
building association; that it was then a balance of $100, $150, 
or $200. His testimony shows his memory to be very unsatis- 
factory as to what actually occurred, further than that Koob 
told him there was some balance, from $100 to $200, owing on 
the mortgage to the building association. Koob testified 
that he told Lang of the mortgage; that he had been paying 
it off, but had stopped; that he thought he would be owing 
the association $200 or $300 or $400, ‘“ with interest added.” 
His memory does not appear to be much better than Lang’s. 
His testimony indicates him to be an illiterate, ignorant man. 
In fact, we may easily see that he did not know what balance 
he was owing on his mortgage. His payment “on dues” 
amounted then to $195. He doubtless thought, as many per- 
sons have, that this sum was to be credited on his debt. If 
this had been so, the debt would have been $355. There is 
nothing to indicate that he intended to deceive the company’s 
agent as to the amount of this debt. In this State these and 
similar statements are not warranties, but are representations 
only. And under section 639 (Ky. St.) it is also provided :— 





Nor shall any misrepresentation, unless material or 
fraudulent, prevent a recovery on the policy. 


A comparison of the testimony of these two witnesses shows 
an entire absence of fraudulent motive. It also shows that 
Koob was admittedly unable to, and did not pretend to, give 





1902. ] Home Ins. Co. vs. Koob et al. 817 


accurately the amount owing on the mortgage. The very fact 
that he is alleged to have represented it as running from $100, 
$150, to $200 was notice to his auditor that he could not and 
did not pretend to give the exaet amount of balance owing. 
But we are authorized in adopting the estimate of these two 
witnesses, placed upon them by their chancellor, which was 
under the rule as to burden, to accept appellee Koob’s state- 
ments, and the maximum sum stated by him is so near the 
true sum ($582.14) as that the difference, under the circum- 
stances, cannot be held to have been material to this risk: 
Light vs. Insurance Co. (Tenn. Sup.), 58 S. W., 851. It follows 
from what has been said that, as there was not “ other insur- 
ance,” within the meaning of the law, upon appellee Koob’s 
property, appellant was not entitled to prorate the loss with 
the policy issued to the mortgagee on his independent inter- 
est. Nor was appellant entitled to maintain a cross petition 
against the Agricultural Insurance Company for contribution. 
In denying a similar attempt in Insurance Co. vs. Turnbull (86 
Ky., 236) this court held that the utmost of that clause was a 
defense to the company insuring against the pro rata of the 
loss represented by the other policies, “ and whether they [the 


insured] ever recovered the pro rata due by the other compa- 

nies was a matter about which the appellant had no concern, 

and it should not have been allowed to meddle with it.” 
Judgment affirmed, with damages. 


VOL. XXXI.—52. 
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SUPREME COURT OF TEXAS. 


SPRINGFIELD FIRE & MARINE INS. CO. 





v8. 


WADE.* 


A warranty that gasoline shall not be kept, used, or allowed on the 
premises, refers to its habitual use, not temporary use in an 
emergency. The bringing on the premises of a single gallon of 
gasoline for a special purpose, which a few hours later caused the 
fire, was not a violation of the warranty where no reference was 
made in the policy to a temporary use, especially where a gasoline 
stove was permitted which was to be filled from gasoline kept out- 
side the premises. 


Certified questions from Court of Civil Appeals of Fifth Su- 
preme Judicial District. 


AxExanpeR & Tuxompson, S. J. Hoaserr, and Tuomas Bares, for 
Appellant. 
Smiru, Tempteton & 'l'otzert, for Appellee. 


Wituiams, J. 
The certificate is as follows:— 

. ‘The appellant issued to the appellee an ordinary standard 
fire insurance policy, covering a house and household furni- 
ture. Among other provisions, the policy contained the fol- 
lowing :— 

Permission is hereby given for the using of a gasoline 
stove; the reservoir to be filled by daylight only, and when 
the stove is not in use. Warranted by the assured that no 
artificial light will be permitted in the room when the res- 
ervoir is being filled, and no gasoline, except that contained 
in the reservoir, shall be kept within the building, and not 
more than five gallons, in a tight, entirely closed, metallic 
can, free from leak, on the premises adjacent thereto. This 
entire policy, unless otherwise provided by agreement in- 
dorsed hereon and added hereto, shall be void if (any usage 
or custom of trade or manufacture to the contrary notwith- 
standing) there be kept, used, or allowed on the above-de- 
scribed premises benzine, gasoline, etc. 


“The ground urged by appellant to avoid liability on the 
policy is the use of gasoline, as shown by the testimony of ap- 
pellee, which is as follows: ‘About noon of the 26th day of 





* Decision rendered, June 19, 1902. 
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March, 1901, as I left the house, my wife requested me to send 
up a gallon of gasoline for use on the premises. I declined to 
do so. She subsequently sent to the grocer and bought a gal- 
lon, a part of which was used by her that afternoon,—so she 
told me that evening, when I went home. I was not aware 
that the gasoline ‘had been brought on the place until about 
seven o’clock that night, when I was home for the night, when 
she told me she had gasoline on the premises, and that she 
had not used it all, and desired to know of me what she 
should do with the portion unused. I told her to throw it out. 
I was reading at the time, and paid no further attention to 
it, but I supposed she had thrown it out. About ten o’clock 
at night, having occasion to go into my back yard, I passed 
through the house, with a view of going out the back door, 
through the kitchen. It being dark, I struck a match in the 
kitchen to see how to get out of the back door. The match 
burned low, and seeing what I supposed to be a little tub sit- 
ting on the floor, containing what I supposed was dirty water, 
I threw the unburned portion of the match into this tub. As 
I did so, the flame shot up out of the tub. I attempted to open 
the door and throw the tub out; holding the tub with one 
hand, and attempting to open the door with the other. The 
tub had bécome hot, and I dropped my handhold on the tub, 
and in falling it tilted, and the burning gasoline ran out on the 
floor. and as a result the property was destroyed.’ It was 
also shown that no gasoline stove was used on the premises. 

“Questions: (1) Do the facts above stated authorize a re- 
covery by appellee, or was the use of gasoline, and the origin 
of the fire, in the manner stated, such a violation of the terms 
of the policy as caused a forfeiture thereof, and prevented a 
recovery thereon? (2) Is the temporary having of a small 
quantity of gasoline on insured premises, to be used for house- 
hold purposes, other than for fuel, a violation of such prohibi- 
tory clause?” 

The question upon which the decision of both of those put 
by the court depends is: Do the facts stated show a breach 
of the warranty that no gasoline shall be “ kept, used, or al- 
lowed ” on the premises? The fact that the fire was caused 
by the gasoline, or by the negligence of the insured, if there 
was such negligence, is not, by the policy, as stated, made a 
ground for avoiding it; and it is properly conceded by appellee 
that the permission to use a gasoline stove does not affect the 
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case. The question therefore is, as stated, whether or not the 
gasoline, in the sense in which those words are used in the 
contract, was “ kept, used, or allowed” on the premises. We 
find it unnecessary to determine the extent to which appellee 
is responsible for the acts of his wife to which he did not con- 
sent. For the purposes of this case alone, it will be assumed 
that all that was done is properly chargeable to appellee. 
That the gasoline was not kept on the premises is clear. “ It 
is not enough, according to this phraseology, that hazardous 
articles are upon the premises. They must be there for the 
purpose of being stored or kept:” Hynds vs. Insurance Co., 
11 N. Y., 554. That this is substantially true, all of the au- 
thorities agree: Mears vs. Insurance Co., 92 Pa., 15; Insur- 
ance Co. vs. Whitford, 31 Md., 219; Insurance Co. vs. Sim- 
mons, 30 Pa., 299; First Cong. Church of Rockland vs. 
Holyoke Mut. Fire Ins. Co., 158 Mass., 479. As the word 
“kept” means that the prohibited article must not only be 
upon the premises, but must be there for keeping or storing, 
and not merely upon a temporary occasion for a different pur- 
pose, it follows that there must be some degree of permanency 
in its continuance there. The word implies all this. The 
word “used” is employed in immediate connection with 
“kept,” in order, we think, to extend the provision so as to 
exclude the idea that the article must be stored or deposited 
on the premises. But the purpose in the use of each word is 
to provide against the same danger; viz., that which would 
arise from the habitual, constant, or continued exposure of 
the property through the presence or use of the article. One 
word forbids the permanent or habitual keeping of the dan- 
gerous thing, and the other a like use of it without the actua! 
depositing or storing of it on the premises. In Mears vs. In- 
surance Co., supra, Chief Justice Paxson, said: “ We are not 
disposed to give to the word ‘ use,’ in this policy, the narrow 
construction claimed for it. It must have a reasonable inter- 
pretation,—such as was probably contemplated by the parties 
at the time the contract was entered into. Nearly every 
policy of insurance issued at the present time contains this 
condition, or a similar‘one. What is intended to be prohibited 
is the habitual use of such articles, not their exceptional use 
upon some emergency. The strict rule claimed by the defend- 
ants would prevent the assured from painting his house or 
cleaning his furniture, as it would be difficult to do either 
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without using some of the prohibited articles.” The same in- 
terpretation of the word is approved by the same court in In- 
surance Co. vs. Simmons, supra, in which the language of Lord 
Tenterden in Dobson vs. Sotheby (Moody & M., 90) is quoted, 
as follows: “I think the condition must be understood as 
forbidding only the habitual use of fire or the ordinary de- 
posit of hazardous goods, not their occasional introduction, 
as in this case, for a temporary purpose connected with the 
occupation of the premises.” The same principle is recog- 
nized in Insurance Co. vs. Fischer (34 C. C. A., 503), and we 
find no dissent from it in any of the cases relied on by the ap- 
pellant. Nearly all of those decisions are thoroughly con- 
sistent with it; the prohibited article having been habitually 
used or kept on the premises, and the discussions being upon 
other points. The judgment in the case of Heron vs. Insur- 
ance Co. (180 Pa., 257) seems to conflict with the rule previ- 
ously laid down by the Supreme Court of that State. The im- 
mediate question as to what constituted a using was not, 
however, discussed; it being assumed that the forbidden arti- 
cles had been used. In German Fire Ins. Co. vs. Board of 
Com’rs of Shawnee Co. (54 Kan., 732) it was merely held that 
the constant use of gasoline on the premises for several days 
was a violation of the condition of the policy. There was no 
discussion of the question as to what constituted a using of 
the article, the question discussed being whether or not the 
owner of the premises was responsible for the act of the per- 
sons who brought the article upon them. We think the rule 
as above quoted is the true one, and therefore conclude that, 
in the sense of the policy, the gasoline was not used. 

It remains to consider whether or not the facts show that 
the gasoline was “allowed ” on the premises. In Insurance 
Co. vs. Fischer, supra, this word was held to mean the same as 
if expressed, “allowed to be kept or used.” The following 
from Judge Taft’s opinion is regarded by us as entirely sound: 
“The court construed the word ‘allowed’ to mean ‘ allowed 
to be kept or used.’ The evidence tended to show that gaso- 
line was carried through the store from a shed in the back 
yard, not connected with the main building, where the stock of 
goods was insured. It was conceded that such carrying of 
gasoline through the store, without leaving it there perma- 
nently, did not come within the adjudicated meaning of the 
terms ‘kept and used;’ but it was contended that the word 
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‘allowed’ embraced more than ‘ kept or used,’ and was sufti- 
ciently broad to include the carrying of gasoline through the 
store for immediate delivery to customers, even though gaso- 
line was not allowed to be stored on the premises, or to remain 
there longer than the time required to carry it from the back 
door to the customer, and to deliver it to him. The court 
construed the word ‘ allowed’ as if inserted for the purpose of 
making it clear that the condition would be broken whether 
the keeping and using was done by the insured himself, or was 
allowed or permitted by him to be done by some one else. The 
argument made on this construction is that under it the word 
‘allowed’ is merely redundant, and adds nothing to the mean- 
ing of the other two words, because it has often been adjudi- 
cated that they are broad enough to cover, not only the act of 
the insured, but also the act of any person whom the insured 
may permit or allow to keep or use gasoline upon the premises, 
and in some cases even the act of a tenant in keeping gasoline 
against the express command of the insured. The mere fact 
that the words ‘ kept or used’ might, by construction, be made 
wide enough to include ‘ allowed,’ does not require of us, when 
the word ‘ allowed’ is expressly made a part of the policy, to 
give it any different meaning from what it would have when it 
was implied from the use of other words. The habit of using 
apparently redundant expressions in statutes and contracts 
and deeds for the purpose of excluding any possibility of mis- 
construction is very frequent. It justifies us in giving the 
word ‘allowed’ its ordinary meaning, instead of attributing 
to it a strained and vague significance which will defeat the 
policy. The duty of the court, where the meaning is ambigu- 
ous, is to construe the words used against the insurer, who 
framed them, so as to validate the policy, rather than destroy 
it.” 

To the reasons given, it may be added that it is unreason- 
able to suppose that the parties intended a forfeiture for the 
mere allowance of acts or conditions which would not operate 
a forfeiture if done or produced by the insured himself. As 
the gasoline was not “kept or used,” it necessarily follows 
that it was not allowed. The facts stated do not show a vio- 
lation of the warranty set out in the certificate, nor prevent 
a recovery because of such warranty. 

The second question is answered in the negative. 





Thompson vs. Traders’ Ins. Co. 


SUPREME COURT OF MISSOURI. 


DIVISION No. 1. 


THOMPSON 
v8. 
TRADERS’ INS. CO. or Cuicaco.* 


The policy was burned in the fire that did the damage, and the applica- 
tion of the insured for a copy of it was refused. The general agent 
was verbally notified of the loss and a list of the property destroyed 
was shown to the general agent at his request, and returned to in- 
sured. 


Held, That where the agent did not demand proofs to be made in the 
form specified in the lost policy, the refusal of the copy was a waiver 
of the right to require such proofs. 


An agent authorized to issué policies, consent in writing to other in- 
surance and transact all the business of the company in his city, 
was the alter ego of the company for such purposes. His acquies- 
cence in the securing of other insurance by the insured was a waiver 
of the policy condition that no agent of the company except the sec- 
retary could modify its terms or waive a forfeiture because consent 
therefor was not written on the policy. The policy of an Illinois 
company doing business in Kansas was written on property located 
in Kansas. 


Held, In an action in Missouri on the policy, that the law of Kansas gov- 
erns as to matters pertaining to the performance of the contract, 
and the law of Missouri as to matters relating to the remedy. 


Held, That a statute permitting recovery of attorney’s fees in case of 
vexatious refusal to pay a loss will not apply to a loss occurring be- 
fore its passage. 


Held, That a Missouri statute permitting recovery of damages for vexa- 
tious delay in payment relates to the performance and no such re- 
covery can be had under an action in Missouri on a Kansas contract. 


Appeal from Circuit Court, Jackson County. 


Statement of facts by Marsnatt, J. 

Action on a fire insurance policy for $1,000. The petition 
alleges that the defendant is an Illinois insurance company, 
doing business in Missouri and Kansas, and that on the 3d of 
September, 1897, the defendant insured his furniture and 
household goods, located in Kansas City. Wyandotte County, 
Kan., against loss by fire, for three years. The policy was for 
$1,000. It is further alleged that the property was destroyed 
by fire on the 13th of May, 1899, as was also the policy at the 
same time; that the property was worth $4,419.75; that plain- 
tiff has asked defendant to furnish him a copy of the policy, 

* Decision rendered, May 21, 1902. 
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and the defendant has refused to do so; that immediately after 
the fire he gave notice of his loss to the defendant, and did all 
things he was required to do by the terms of the policy; that 
chapter 142, § 4, of the Session Laws of Kansas of 1897, relat- 
ing to fire insurance companies, provides that, in rendering 
judgments against any insurance company, the court shall 
allow the plaintiff a reasonable sum as an attorney’s fee, to be 
recovered as a part of the costs; that the plaintiff demanded 
payment on April 20, 1899 (this is evidently a mistake; the 
fire did not occur until May 13, 1899; the facts disclosed that 
the date of demand was on August 20, 1899), and has fre- 
quently done so since, but that the defendant has vexatiously 
refused to pay; and that the plaintiff has been damaged to the 
extent of 10 per cent of the policy by reason of such vexatious 
delay. The prayer is for the face of the policy, $1,000, with 6 
per cent interest from April 20, 1899, together with 10 per 
cent damages for vexatious delay, and “a reasonable attor- 
ney’s fee of three hundred dollars.” The answer admits the 
issuance of the policy, and then pleads specially that the 
policy provided that, if the assured procured other insurance 
without the consent of the company written on the policy, the 
entire policy should become absolutely void, and that the as- 
sured did procure further policies, for $1,000 each, in the Eagle 
Insurance Company and the Rochester-German Insurance 
Company, without the consent of the defendant written on its 
policy, whereby defendant’s policy became void. The answer 
further avers that the statute of Kansas pleaded by the plain- 
tiff, authorizing the recovery of an attorney’s fee, has no ap- 
plication to this case, and applies only to actions on policies 
on improvements on real estate, and further pleads that such 
Kansas statute is unconstitutional and void. The answer 
concludes with a general denial of all matters alleged in the 
petition which are not expressly admitted by the answer. 
The reply admits the additional insurance and the provision 
of the policy pleaded by the defendant, but avers that he noti- 
fied the defendant, through its general agent, who “had at 
said time authority to collect premiums, write policies, issue 
additional insurance permits, and represent the company 
generally,” of the procurement of such additional insurance, 
and that the defendant never objected thereto, but, on the 
contrary, with such knowledge, the said agent thereafter is- 
sued to plaintiff an additional policy insuring the plaintiff 
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against loss by cyclone (but it is not alleged or shown 
whether this policy was issued by this or some other com- 
pany), and that the defendant thereby waived the provisions 
of the policy against additional insurance, and is estopped 
from defending on that ground. The reply further denies that 
the Kansas statute relating to an attorney’s fee is unconstitu- 
tional. The trial developed the facts to be substantially as 
stated in the pleadings, except that there was no evidence of 
the existence of the Kansas statute pleaded; and it is now 
conceded by plaintiff that the Kansas statute is inapplicable 
to this case, and it is stated in the briefs of counsel that that 
allegation of the petition was withdrawn. Under instruc- 
tions which permitted it to do so, the jury returned a verdict 
for the plaintiff for the face of the policy,—$1,000,—and fur- 
ther found that since August 20, 1899, the defendant has vexa- 
tiously refused to pay, and so the jury assessed the plaintiff’s 
damages therefor at $100, and further, for such vexatious de- 
lay, assessed as damages an attorney’s fee of $150. The de- 
fendant duly filed a motion for a new trial, in which it 
complained, inter alia, that the court had erred in giving in- 
structions authorizing the recovery of damages for vexatious 
delay, and also in authorizing a recovery of attorney’s fee, 
“for the reason that such recovery is against the law appli- 
cable to the case, and for the further reason that the law under 
which said recovery is permitted is contrary to the provision 
of the Fourteenth Amendment of the Constitution of the 
United States, and contrary to the constitution of the State of 
Missouri (section 53 of article 4).” This motion was overruled, 
and after proper steps the defendant ‘appealed to this court. 


Fyxe, Yates & Fyxe, for Appellant. 
F. F. Rozzeciz, Frank P. Watsu, and Joun G. Pars, for Respondent. 


Marsuatt, J. (after stating the facts.) 

1. It is contended that no proper proofs of loss were made, 
and hence the demurrer to the evidence should have been sus- 
tained. It appeared that immediately after the fire the plain- 
tiff verbally notified the general agent of the company, who 
had issued the policy, collected the premiums, and who had 
power so to do, and also to represent the company generally 
as its agent, and he directed the plaintiff to make out a list 
of the property destroyed, which the plaintiff did, and when 
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he took it to such agent he examined it and handed it back to 
the plaintiff, who thereupon told him he would take the list of 
the agents of the other companies that held the additional in- 
surance, and would furnish the agent of this company a copy 
of the list, if necessary, and the agent said it was not neces- 
sary. The policy itself was destroyed in the fire that burned 
up the property insured, so that its exact terms are not 
known. The defendant introduced a policy which the peti- 
tion charged was a copy of the policy destroyed, and, as no 
objections were made to it by the plaintiff, it must be assumed 
that it is a correct copy. By this policy a particular character 
of a proof of loss is provided for, which the plaintiff did not 
comply with. But while this is true, it does not necessarily 
follow that the demurrer to the evidence should have been 
sustained. The defendant, when verbally notified of the loss, 
did not require or demand a proof of loss in conformity to the 
terms of the policy, but, on the contrary, simply directed the 
plaintiff to make out a list of the goods destroyed; and, when 
the plaintiff did so, the agent examined it and returned it to 
the plaintiff, and when he offered to furnish the defendant a 
copy of the list the agent said it was not necessary. No sug- 
gestion was then made that the destroyed policy required any 
other kind of a proof of loss than the list the defendant told 
the plaintiff to make. The plaintiff demanded a copy of the 
destroyed policy, and the defendant refused to give it to him. 
No one else could furnish it. * These circumstances and this 
conduct of the defendant clearly amount to a waiver of the re- 
quirements of the policy to furnish any other kind of a proof 
of loss, and estop the defendant from setting up any such de- 
fense: Nickell vs. Insurance Co., 114 Mo., loc. cit., 424. 

2. The chief defense interposed and relied on by the defend- 
ant in the Circuit Court was that the policy had become void 
because the plaintiff had procured other insurance without 
the consent of the defendant written on the policy. The 
plaintiff pleaded that the defendant knew of the additional 
insurance before the fire, raised no objection thereto, said it 
was not necessary for it to see such other policies when they 
were exhibited to it, and thereafter the general agent of the 
defendant issued to the plaintiff a cyclone policy, but it does 
not appear whether this policy was issued by this or some 
other company. The copy of the policy read in evidence by 
the defendant contains a provision that no agent, except the 
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secretary of the company in Chicago, shall have authority to 
waive, alter, or modify any of the terms of the policy, nor to 
waive any forfeiture of the policy, nor to revive any policy 
that has become forfeited, “ any contract by parol or other- 
wise, or understanding with the agent, notwithstanding.” 
The defendant also offered in evidence the decision of the Su- 
preme Court of Kansas in the case of Assurance Co. vs. Nor- 
wood (47 Pac., 529), and the decision of the Court of Appeals 
of Kansas in the case of Insurance Co. vs. Johnson, 45 Pac., 
723. The defendant concedes that the rule has long obtained 
in this State that, notwithstanding such express limitations 
of power in the agent by the terms of the policy, the insurance 
company, just like any individual who has so stipulated in the 
power appointing an agent, may afterward, by another writ- 
ing or by parol, modify or enlarge the power of the agent, or, 
by its conduct and course of business with the assured, be 
estopped to deny that the agent had not the power to waive 
forfeitures, proofs of loss, and the like, notwithstanding the 
limitations of power contained in the policy, or power in his 
appointment: Nickell vs. Insurance Co., 144 Mo., 420; Spring- 
field Steam Laundry Co. vs. Traders’ Ins. Co., 151 Mo., 90. But 
the defendant relies upon the case of Northern Assur. Co. vs. 
Grand View Building Ass’n (decided by the Supreme Court of 
the United States on January 6, 1902, and reported in 22 Sup. 
Ct., 133), and upon a number of like cases in other jurisdic- 
tions, and, upon the the authority of those decisions, contends 
that the Missouri rule is wrong, because every principal insur- 
ance company, as well as individual, has a right to limit the 
power and authority of his agent, and is not bound by any 
act of the agent in excess of his power. With every possible 
respect for the courts whose decisions are cited, and also for 
the learning of the able counsel for the defendant in this case, 
it is only necessary to say that the Missouri rule does not im- 
pair the power of a principal to limit the authority of his 
agent, nor does it bind the principal for the acts of the agent 
done in excess of the power conferred on the agent. On the 
contrary, it holds the principal liable just as far, and no fur- 
ther, as he has made himself responsible. It measures the re- 
sponsibility of the principal for the acts of the agent not 
alone by the terms of the original power conferred on- the 
agent, but also by the subsequent power, written or parol, 
expressly conferred, or such as is necessarily implied from the 
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conduct of the principal and of his agent with his knowledge, 
and from their course of business with third persons, and 
which conduct and course of business estop the principal 
from denying the power of the agent to do the particular act 
relied on, albeit the power to do that act was not conferred, 
but, on the contrary, was expressly denied to the agent by the 
original contract. In other words, the Missouri cases give 
full effect to the contractual power of the principal to limit the 
authority of his agent in the original appointment or at any 
other time; but those cases also give like effect to all subse- 
quent powers conferred by the principal upon his agent, either 
expressly or by implication, or by estoppel, notwithstanding 
such powers are in conflict with, in derogation of, or in en- 
largement of the powers originally conferred. And this rests 
upon the doctrine that in each instance the principal binds 
himself, not that the agent binds the principal beyond his 
power to bind him. The act of the principal limiting the 
power of the agent is not irrevocable at the will of the princi- 
pal. As the principal has the freedom to contract to impose 
the limitations upon the power and authority of the agent in 
the first place, so, also, the principal has the freedom to con- 
tract to remove, abolish, alter, diminish, or increase the limi- 
tations originally imposed upon the power of the agent, and 
this the principal may do in any manner that in law will be 
binding upon him; but in every case it is the act of the princi- 
pal that the law simply enforces, and not the unauthorized act 
of an agent, done in excess of the authority conferred. The 
cases relied on by defendant fail to compel conviction, or to be 
accepted as authority in other jurisdictions, because they lose 
sight of these fundamental principles of law. Therefore this 
court will still adhere to the Missouri rule; and that rule, ap- 
plied to the facts in this case, results in holding that the de- 
fendant waived the provisions of the policy concerning 
additional insurance. The agent of the company who issued 
the policy in suit, and who collected the premiums, and trans- 
acted all of the business of the company in Kansas City, Kan., 
was fully authorized by the company to grant permits for 
additional insurance. He was the alter ego of the company 
in that city for all such purposes. He knew of the additional 
insurance before the loss. His knowledge is the knowledge 
of the company. He did not object, but allowed the plaintiff 
to rely upon the vitality of the policy, and no question was 
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ever raised about that matter until after the loss. If the com- 
pany desired to forfeit the contract for this reason, it should 
have acted during the life of the contract, and it should have 
returned the unearned portion of the premium. If it had done 
so, the plaintiff could have secured other insurance. Instead 
of doing this, the company waited until after the loss, until 
after the proof of loss, and until it was too late for the plain- 
tiff to secure other insurance. Such conduct clearly estops 
the defendant from making such a defense now: Union 
Trust Co. of St. Louis vs. Providence-Washington Ins. Co., 79 
Mo. App., loc. cit., 366; Hamilton vs. Insurance Co., 94 Mo., 
loc. cit., 368; Audrus vs. Insurance Co. (Mo. Sup.), 67 8S. W., 
loc. cit., 586; Hayward vs. Insurance Co., 52 Mo., 181; An- 
thony vs. Insurance Co., 48 Mo. App., 65. 

3. It is next contended that the allowance of damages and 
attorney’s fees for vexatious delay is unwarranted by the law 
applicable to this case, and that a law allowing such damages 
is contrary to the Fourteenth Amendment to the Constitution 
of the United States, and to section 53 of article 4 of the con- 
stitution‘of Missouri. It is not perceivable what the consti- 
tution or laws of Missouri have to do with this question. The 
property insured was located in Kansas City, Kan. The con- 
tract was entered into in that city and State. The property 
was destroyed in that State. The cause of action accrued in 
that State. The plaintiff was a resident of that State, and 
the defendant, though chartered by the laws of the State of 
Illinois, was pro hac vice a resident of the State of Kansas. 
The laws of that State must therefore govern in the determi- 
nation of this question, and the verdict for such damages 
cannot be helped out or sustained by virtue of any law of Mis- 
souri that may or may not permit such damages to be recovy- 
ered. The petition pleaded the law of Kansas that requires 
the court to allow an attorney’s fee to be taxed as costs in 
case the plaintiff recovers a judgment against an insurance 
company: Section 4, c. 142, Sess. Laws Kan., 1897. The defend- 
ant pleaded that this law had no application to such policies 
as this, but had reference solely to policies of insurance on 
improvements on real property, and furthermore pleaded that 
the statute of Kansas was unconstitutional, although it is not 
stated how or what constitution it offends,—whether that of 
Kansas, Missouri, or of the United States. The statute 
pleaded was not offered in evidence; hence this record does 
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not show that there is any such law in that State. However, 
the plaintiff concedes in his brief that the statute pleaded is 
inapplicable to this case, and says that recovery under it was 
not asked at the trial. The petition does not predicate a right 
to recover attorney’s fees upon any law except the law of 
Kansas pleaded, and as that is now conceded to be inappli- 
cable, and no recovery was asked by virtue of it in the Circuit 
Court, it leaves this case now without any basis upon which 
to rest such a recovery. There is no statute of Kansas 
pleaded authorizing a recovery of 10 per cent damages for 
vexatious delay, and none introduced in evidence. Hence 
there is no basis for the recovery of that amount. The plain- 
tiff, however, says in his brief that “ the case comes here under 
defendant’s claim that the act of our Legislature found in 
Laws Mo., 1899, p. 254 effective August 20, 1899, and Rev. St. 
1899, § 1012, providing for said penalty and attorney’s fee is 
contrary to the Constitution of the United States and of the 
State of Missouri.” And the defendant, in its motion for a new 
trial, assigns as error that the recovery of such attorney’s fee 
is against the law applicable to the case, and for the further 
reason that said recovery is contrary to the Fourteenth 
Amendment of the Constitution of the United States, and to 
section 53, art. 4, of the Constitution of Missouri. So that it 
would seem as if the trial court permitted the recovery of the 
10 per cent damages, and also the attorney’s fee, by virtue of 
the act of 1899 (section 8012, Rev. St., 1899). In the Revised 
Statutes of 1865 (Gen. St., 1865, p. 402, § 1) a section was in- 
corporated in the law as to insurance companies ‘authorizing 
a recovery of 10 per cent damages in addition to the principal 
and interest secured by the policy, in case the insurance com- 
pany vexatiously refused to pay the loss. This provision 
passed into the revision of 1879 (Rev. St., 1879, § 6026, c. 119, 
art. 4), and into the revision of 1899 (Rev. St., 1889, § 5927, c. 
89, art. 5). This provision was before this court in Brown vs. 
Assurance Co. (45 Mo., 221); and in Lockwood vs. Insurance Co. 
(47 Mo., 50); and it was held that direct and explicit proof 
that the delay or refusal of payment was vexatious was not 
required, but that the jury must form their conclusions from 
all the facts and circumstances of the case. In neither of 
those cases was the constitutionality of the law challenged, 
nor has it been called in question before in any case that has 
heretofore come to this court. The law was amended by the 
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revision of 1899 by adding, in addition to the 10 per cent dam- 
ages allowed for vexatious delay, “a reasonable attorney’s 
fee.” This amendment, however, did not go into effect until 
the 20th of August, 1899. The loss in this case occurred on 
May 13,1899. The cause of action accrued before the law was 
amended, allowing attorney’s fees; and therefore that law 
could not relate back and apply to the refusal in this case, 
because when the refusal was made there was no law in ex- 
istence punishing a vexatious refusal to pay a loss under an 
insurance policy by allowing the plaintiff to recover an attor- 
ney’s fee. This, therefore, leaves for consideration only the 
applicability of section 5927, Rev. St. Mo., 1889, allowing 10 
per cent damages for vexatious delay to this case; for, if it is 
inapplicable, its constitutionality is not a proper subject for 
discussion in this case. In Scudder vs. Bank (91 U.S8., 406) the 
Supreme Court of the United States formulated a rule bearing 
upon the doctrine of the lex loci.contractus, lex loci rei site, 
and lex fori, as follows: ‘“ Matters bearing upon the execu- 
tion, the interpretation, and the validity of a contract are 
determined by the law of the place where the contract is 
made. Matters connected with its performance are regulated 
by the law prevailing at the place of performance. Matters 
respecting the remedy, such as the bringing of suits, admissi- 
bility of evidence, statutes of limitation, depend upon the law 
of the place where the suit is brought.” The Missouri statute 
imposing this penalty for vexatious delay does not relate to 
the remedy. It is a matter connected with the performance 
of a contract. Hence it can only apply to contracts that are 
to be performed in Missouri. It has no application to con- 
tracts like the policy in suit, which was made in Kansas, where 
the property insured was located and was destroyed in Kan- 
sas, where the contract was to be performed in Kansas, and 
where the cause of action accrued and became complete in 
Kansas. It could not be that under the laws of Kansas the 
defendant would not be liable for damages for vexatious de- 
lay, but because the venue is transitory the plaintiff could sue 
in Missouri instead of in Kansas, and under the Missouri 
statute recover damages for vexatious delay. The Missouri 
law applies only to the remedy in this case. The law of Kan- 
sas applies to the contract, and to all matters pertaining to 
the performance thereof. Hence the Missouri rule applies to 
the waiver, while the Missouri statute allowing damages for 
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vexatious delay does not apply. This leaves the case, then, 
without any law authorizing the verdict for the $100 damages 
for vexatious delay, or for the $150 attorney’s fees. In Pad- 
dock vs. Railway Co. (155 Mo., loc. cit., 537) this court followed 
the rule laid down by the Supreme Court of the United States 
in Railroad Co. vs. Ellis (165 U. S., 150),—that a statute which 
authorized a recovery of an attorney’s fee against a defendant 
if the plaintiff recovers, and does not allow an attorney’s fee 
against the plaintiff in case the defendant succeeds in the 
case, was in conflict with the Fifth Amendment to the Consti- 
tution of the United States, because it did not insure the equal 
protection of law to both parties litigant. It is now urged 
by plaintiff that since then the Supreme Court of the United 
States has receded from the Ellis Case in several decisions, 
—notably in Railroad Co. vs. Paul, 173 U. 8., 404; Railroad 
Co. vs. Mathews, 174 U.8., 96; and Tullis vs. Railroad Co., 175 
U.S., 348. Of this it is enough to say that it matters not that 
in the opinion of the plaintiff in this case, which has color 
given it by the opinion of the minority of that eminent tribu- 
nal, these cases overrule the Ellis Case, for the majority of 
that court distinctly hold that the decisions on those cases do 
not overrule the Ellis Case. This court has troubles enough 
of its own, without attempting or undertaking to investigate 
or decide whether the majority or the minority of that court 
are right as to whether the Ellis Case can be reconciled with 
the later cases. Until that court, as a court, overrules the 
Ellis Case, it is the duty of this court to follow that decision, 
for it unquestionably applies to this case, if there is any stat- 
ute applicable to this case which imposes a penalty upon an 
insurance company for delay in the payment of its contract 
obligations which is not imposed — any other person or 
company for a similar delay. 

For these reasons the judgment of the Circuit Court is 
modified by striking out the assessment of $100 for vexatious 
delay, and the $150 attorney’s fee for like delay, and is af- 
firmed as to the $1,000, the face of the policy, with 6 per cent 
interest thereon from September 11, 1899, the date of the in- 
stitution of this suit, to the date of the rendition of this de- 
cision. Al] concur. 
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COURT OF APPEALS OF NEW YORK. 


FINK 
v8. 


FINK.* 


The by-laws of a benevolent society provided that a member could 
change the beneficiary in the manner designated by requesting and 
securing a new certificate, but only on the payment of twenty-five 
cents. 


Held, That strict compliance with the by-law was necessary. A letter 
to a collector requesting such change and inclosing the fee, which 
did not reach the association until after his death, where the col- 
lector had no authority to receive the fee as an agent, did not effect 
the change of beneficiary. 


Held, That the mere mailing of a letter requesting the change could ef- 
fect nothing until its delivery where the insured was not authorized 
to so mail. The request was only effectual when it reached the 
company and was too late after his death. The mail was the agent 
of the insured. 


Held, That where the by-laws, as here, prescribe a specific method, a be- 
quest by will is ineffectual to change the beneficiary. 


Held, That where the right of the original beneficiary is thus fixed, an 
action cannot be maintained by the party thus named as a substi- 
tute. 


Appeal from Supreme Court, Appellate Division, Fourth de- 
partment. 


Statement of facts by Vann, J. 


The “ D., L. & W. Mutual Aid Society ” is a mutual benefit 
association incorporated under the laws of the State of Penn- 
sylvania, but doing business in the State of New York. Its 
membership is confined to employees of the Delaware, Lacka- 
wanna & Western Railroad Company, and 

Its object is to secure assistance to its members in case of 

accident, and to their families and friends in case of death. 

On the 28d of September, 1894, Eugene G. Fink, an employee 
of said railroad company, applied in writing for membership 
in said association, and in his application designated the 
plaintiff, his mother, as the beneficiary. On the 21st of Octo- 
ber following he was duly admitted to membership, and a cer- 
tificate was issued to him accordingly, naming his mother as 
the beneficiary. He delivered the certificate to her, and she 


* Decision rendered, June 27, 1902. 
VoL. XXXI.—53. 
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retained it until his death on the 21st of Decmber, 1898. On 
th 19th of May, 1898, he was married to ‘the defendant Ellen 
Fink, and soon after, upon his application, said association is- 
sued to him another certificate of membership, designating his 
wife as the beneficiary. He thereupon delivered the certifi- 
cate to her, and she has ever since retained possession thereof. 
The by-laws of the association provide that upon the death of 
a member the person 


Named in his declaration shall receive a sum equal in 
amount to one dollar from each member in good standing at 
the date of his death, provided that such amount shall not 
exceed the sum of $1,000. * * * Should a member lose 
his certificate, or ask for a new one at any time, it shall be 
issued only upon the payment of twenty-five cents, said cer- 
tificate to be marked “ Duplicate” or “ Renewal,” as the 
case may be. 


In November, 1898, the member and his wife were living 
with the plaintiff. He was very sick, and she took care of 
him until she was directed by his parents to leave, where- 
upon she returned to the home of her mother. In a few days 
she went back to take care of her husband, but, after remain- 
ing a short time, she was requested by the plaintiff to leave, 
when she again returned to her mother, and after that, al 
though she asked for the privilege, she was not permitted to 
stay with him. On the 8th of December, 1898, Mr. Fink, while 
ill and weak, wrote a letter to one Wiltshire, a collector of the 
association, “ requesting that another certificate of member- 
ship be issued to him, designating the plaintiff as his bene- 
ficiary, and inclosing in said letter ‘the sum of twenty-five 
cents.” This letter was delivered to Wiltshire, who wrote to 
the defendant Ellen Fink asking her to surrender her certifi- 
cate, and on December 21, 1898, he received a letter from her 
declining to do so. On the day last named he wrote to the 
financial secretary of the association, stating that Mr. Fink 


Desired a new certificate made out designating the plaintiff 
as his beneficiary, and inclosing therein the fee of twenty- 
five cents. 


He never forwarded the letter written by the member on 
December 8, 1898, because it was not accompanied by the old 
certificate, but kept it until April, 1899, when he delivered it 
to the attorneys for the association. On December 21, 1898. 
Mr. Fink was upon his deathbed, and during the morning of 




















1902.] Fink vs. Fink. 835 


that day, upon his father’s request, he dictated to his father’s 
lawyer, and thus wrote a letter to the secretary of the associ- 
ation, referring to his previous request to Wiltshire, and to 
the fact that he ‘had received no response, and asking that a 
new certificate be issued to him, naming the plaintiff as bene- 
ficiary. He inclosed twenty-five cents to pay the fee, and 
caused the letter, duly signed by him, to be registered and 
mailed. This letter, as well as the one written by Wiltshire, 
were both mailed at Buffalo, N. Y., while Mr. Fink was still 
living, but neither was received by the officers of the associa- 
tion at Scranton, Pa., until the day after his death. No action 
was taken by the association upon either request. On the 
day of his death, and on the same occasion that he dictated the 
letter to the association, the member executed a will, drawn 
by the lawyer who transcribed the dictation, by which 
he gave all his property to the plaintiff, including by specific 
mention the death benefit, except that the sum of $100 
was bequeathed to any child thereafter born of his marriage. 
Both the mother and the widow claimed the amount payable 
by virtue of the contract. and the association was ready to 
pay to the one lawfully entitled to receive the money. The 
plaintiff brought this action to require it to pay her the 
amount called for by the certificate, and to exclude the de- 
fendant Ellen Fink from taking action to obtain any part 
thereof. It was claimed by the defendant Mrs. Fink that the 
plaintiff exercised undue influence upon her son while he was 
sick to induce him to write said letters, and evidence was 
given by either side upon this issue, but the trial judge made 
no finding upon the subject. He found as a fact that the re- 
quest to Wiltshire was not a request to the association, and 
that the payment of the twenty-five cents inclosed in the let- 
ter to him was not a payment to the association. He also 
found that the association never consented to the change of 
beneficiary in favor of the plaintiff, and that the second cer- 
tificate was in full force when Mr. Fink died. The judgment 
ordered by him in favor of the widow for the sum of $1,000 
was reversed upon appeal by the Appellate Division, one of 
the justices dissenting, and the defendant Ellen Fink appealed 
to this court. 


Dawtet V. Morpry and Wiiuiam L. Romsey, for Appellant. 
Henry Scuwenpuer, for Respondent, 
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Vann, J. (after stating the facts). 

Eugene Fink, as a member of the association, had the power 
to change the beneficiary named in the certificate, provided, 
in executing the power, he complied with the contract which 
created it. That contract consisted of the application, the 
certificate showing how the power of appointment had been 
exercised, and the by-laws, which, among other things, regu- 
lated the method of appointing a new beneficiary. They pro- 
vided that a new certificate should be issued if the member 
asked for one, but only upon the condition that he paid the 
sum of twenty-five cents to the association. It was the duty 
of the recording secretary “to fill out and prepare certificates 
of membership,” and of ‘himself and the president to sign 
them. The request of Mr. Fink for a new certificate did not 
reach the association until after his death, and he never paid 
it the fee required by the by-laws. The payment to Wiltshire, 
the collector, was not a payment to the association, because 
he had no authority to receive it as its agent. His duties were 

To receive and collect dues and assessments from members, 

giving his receipt therefor upon blanks furnished by the as- 

sociation. 

The dues and assessments referred to are monthly dues re- 
quired from each member and certain assessments, made 
quarterly, as well as those made upon the death of members. 
The by-laws, of which the member had notice, for they were a 
part of the contract, did not authorize the collector to receive 
the fee required before a new certificate could be issued, and 
they expressly prohibited him from waiving any condition by 
them prescribed. In receiving the fee and transmitting it to 
the association, he did not act as its agent, but as the agent 
of the member. The change of the beneficiary is an important 
matter, for it transfers the right to receive the death benefit, 
amounting in this case to $1,000, from one person to another. 
The right of the member to make the change is absolute, and 
the beneficiary can neither prevent it by objecting nor pro- 
mote it by consenting. Obviously, such a transaction re- 
quires some formalities for the protection of the company, the 
member, and the beneficiary. The formalities required by the 
association before us, through its by-laws, were very simple; 
but, unless they were substantially complied with, the change 
could not be made. Mere intention to make a change is not 
enough, for the acts prescribed to carry the intention into ef. 
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fect are forms imposed upon the execution of a power, and 
they must be observed or the change cannot be effected. Asa 
condition precedent to effectuate the change, the member was 
required to ask the association for a new certificate, and to 
pay it the fee exacted by the by-laws. The association could 
not make the change unless he requested it, and even then, as 
it stipulated in its contract with him, “only on the payment of 
twenty-five cents.” While it could have waived payment dur- 
ing his life, it did not do so, and it could waive nothing after 
his death, for by that event the rights of the beneficiary be- 
came fixed and unalterable. As no provision was made in the 
by-laws for sending the fee by mail, and there had been no 
correspondence with the company upon the subject, transmis- 
sion by that means could effect nothing until the letter actu- 
ally reached the officers of the association, and then it was too 
late: Peabody vs. Satterlee, 166 N. Y., 174. When nothing 
has been done by either party to authorize or call for a letter 
from the other, the agent selected to deliver is the agent of 
the sender, not of the receiver. The relation is not changed 
by selecting the United States mail as the agency to make the 
delivery, any more than if an express company or a personal 
messenger had been chosen for that purpose: Crown Point 
Iron Co. vs. AStna Ins. Co., 217 N. Y., 608, 618. The mailing of 
the letter, therefore, was not a delivery to the association, for 
the postoffice department became the agent of the one who 
sent the letter, not of the one who finally received it. When 
the member died, he had not asked for a new certificate, nor 
had he paid the fee therefor, within the true meaning of the 
by-laws. While he intended and tried to make both the request 
and the payment, the agency selected by him for the purpose 
failed to deliver either until after his death. This failure was 
his failure, and the change intended was not made. When he 
died, the title of his wife became absolute, and the subsequent 
receipt by the association of both money and request did not 
change her rights, for it had then become her debtor for the 
amount payable by virtue of the contract. 

The question before us is a question of title, for the certifi- 
cate issued in favor of the wife was valid and binding upon all 
concerned until a change of beneficiary was lawfully made. 
The contract creating the power to appoint another benefici- 
airy protects the existing beneficiary until the forms imposed 
upon the execution of the power have been substantially com- 
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plied with. When the member died, he had not executed the 
power, for the association had no knowledge of his intention 
or attempt to make the change, and was, therefore, under no 
liability to the plaintiff, because her title was not perfected in 
accordance with the contract. The intention of the member 
was no clearer than it was in Thomas vs. Thomas (131 N. Y., 
205), where we held there was no valid change in the benefici- 
ary because the member had failed 'to conform to the by-laws. 
The hardship in that case was quite equal to the hardship in 
this, but we held that there was a defective execution of a 
power, and that the intention and attempt to change the 
beneficiary were ineffectual on that account. In Luhrs vs. 
Luhrs 123 N. Y., 367), relied upon by the Appellate Division in 
giving judgment, the constitution of the association provided 
that a member desiring to change his beneficiary might do so 
by surrendering to his local lodge the benefit certificate, and 
it was the duty of the local lodge to forward the same to the 
supreme lodge, which was thereupon required to cancel the 
original certificate, and issue a new one in lieu thereof, pay- 
able as the member directed. The member surrendered his 
old certificate to the local lodge, with a direction written 
thereon to issue a new one for the benefit of another bene- 
ficiary. The local lodge mailed it to the supreme lodge the 
next day, and after it was mailed, but before it reached its 
destination, the member died. Under these circumstances we 
held, with some hesitation, that the surrender of the certifi- 
cate to the local lodge was in law the surrender thereof to the 
supreme lodge, which had no discretion in the premises, and 
that, as the member had done all that was required on his 
part to effect the change, the issuance of another certificate 
after his death might “ be held to relate back to the time of 
the original surrender to the agent of the supreme lodge.” 
We further declared that “no new rights were brought into 
being by the action of the supreme lodge after the death of 
the member, but that action simply gave the proper written 
evidence to the beneficiary of the existence of those rights 
which had, in fact, accrued before the formal issuing of such 
written evidence.” In that case everything had been done 
that the member could do, while in this he had really done 
nothing, as his attempt to reach the company was a failure. 
If he had started in full health to deliver the letter in person, 
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and had met with a fatal accident on the way, the failure 
would have been no more complete. 

The member could not change the beneficiary by will, be- 
cause the by-laws did not so provide, and the method pre- 
scribed by them was exclusive. Nor could he thus dispose of 
the right to receive the death benefit, because he had no prop- 
erty interest therein, but only a power of appointment: Hel- 
lenberg vs. District No. 1, 94 N. Y., 580, 585. In deciding that 
case we said: “The testator could have any time gone to his 
lodge, and designated upon the books some other recipient, 
thus revoking ‘his previous designation. The mother could 
not become entitled to the endowment at all unless she sur- 
vived the testator, and her designation remained unrevoked. 
Nor did the testator have any interest in the future fund. 
He had simply a power of appointment, authority to designate 
the ultimate beneficiary, and that power and authority died 
with him, because it could only be exercised by him, and prior 
to his decease. If he did not so exercise it, nobody surviving 
or representing him could, and upon his death he could have 
nothing which would descend, or upon which a will could 
operate.” 

We think that the judgment rendered by the special term 
was right, and that the order of the Appellate Division should 
be reversed, and the judgment of the special term affirmed, 
with costs to the defendant Ellen Fink against the plaintiff. 

Parker, C. J., and Gray, O’Brien, Bartlett, Martin, and Cul- 
len, JJ., coneur. 

Order reversed, ete. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


WESTERN TRAVELERS’ ACC. ASS’N 
v8. 


‘HOLBROOK.* 


When it has been sufficiently established by circumstantial evidence 
that a person has suffered injury by reason of falling from a dan- 
gerous height, it will be presumed, in the absence of evidence to the 
contrary, that the fall was accidental. 


Evidence examined, and found to uphold the finding and judgment of 
the District Court. 


Commissioners’ opinion. Department No. 3. Error to Dis- 
trict Court, Douglas County. 


O’Neux & Gipert, for Plaintiff in Error. 
J. H. MolInross, for Defendant in Error. 
Ames, C. 

The plaintiff in error (hereafter called the “ defendant ”’) is 
a mutual accident insurance company, incorporated under the 
laws of this State, and having its principal place of business 
at Omaha. It has issued to the defendant in error (hereafter 
called the “ plaintiff ”) a policy of insurance, in which it under- 
took to indemnify him at the rate of $25 per week, for not to 
exceed fifty-two weeks, during which he should be totally dis- 
abled by reason of bodily injuries received through external, 
violent, and accidental means. On the 8th day of January, 
1898, while the contract was in force, the plaintiff suffered an 
injury consisting of the breaking of both his legs, and totally 
disabling him until some time in February, 1899. The con- 
tract avoided the liability of the company unless notice of the 
accident was given to it within fifteen days after the occur- 
rence. This notice was given. It was also provided that such 
liability should be avoided unless the assured should, “ within 
thirty days after said total liability ceases, furnish the execu- 
tive board with affirmative proofs, in writing, of the duration 
of the disability, of the nature, cause, and effect of the injury 
sustained, and such other proofs as may be required by the 
executive board.” Shortly after the happening of the acci- 
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dent the company learned of the nature and extent of the 
plaintiff’s injuries through an examination of them, at its re- 
quest, by a physician. On the 26th of January, 1898,—less 
than three weeks after the happening of the accident,—the 
company sent to the plaintiff by mail certain printed forms, 
inclosed with a letter saying :— 

We hand you herewith blanks for final proofs, which you 
will please return, properly executed, as soon as you have 
recovered. 

The blanks thus furnished were filled out in writing and 
signed by the plaintiff’s attending physician, as was indicated 
to be required, and sent to the association in such time as to 
reach it on the 20th day of January, 1899,—some days before 
the disability ceased, and twelve days after the fifty-two 
weeks’ term of indemnity had expired. The nature of the final 
proofs required was not specified in the contract of insurance, 
and this physician’s statement was a full compliance with all 
the demands in that respect which had been made upon the 
plaintiff at the time it was made and was received by the 
defendant. Demands for furthér proofs were, however, made 
by the company, which were complied with by the plaintiff, 
but on account of delays unavoidable, by the plaintiff, in the 
transmission of documents through the mails, did not reach 
the company until some time in February,—more than thirty 
days from the expiration of. the term of indemnity, but within 
thirty days from the date of the cessation of disability. The 
plaintiff, however, answered all correspondence promptly, and 
is in no respect responsible for delay. The foregoing facts are 
undisputed, and we think, dispose of one of the defenses to 
this action. The plaintiff had no means of knowing what finai 
proofs would be required of him until he was notified with re- 
spect thereto by the company. He was thus notified by the 
letter of January 26, 1898, and, until further informed, had a 
right to rely upon that letter as stating the whole require- 
ment of the company in that regard. The proof required by 
that letter was sufficient, unless, having had an opportunity 
to do so, he had neglected to furnish additionally demanded 
proofs within the specified time. There is not only no evi- 
dence of such neglect, but the evidence establishes the con- 
trary beyond the possibility of reasonable controversy. This 
conclusion makes it unnecessary ‘to decide whether the plain- 
tiff had until thirty days after the cessation of his disability 
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within which to furnish final proofs, according to the letter of 
his contract, or whether he was bound to furnish them within 
thirty days after the term of indemnity expired, as 'the defend- 
ant contends. 

A further question is as to whether the injury was acci- 
dental. The contract contained the following clause :— 


The association shall not be liable for disappearances, nor 
shall the association be liable for injuries occasioned wholly 
or partly, directly or indirectly, by any of the following acts 
or causes, occurring while so engaged or affected: Disease; 
bodily or mental infirmity; ‘hernia; orchitis, fits; vertigo; 
sleepwalking; intentional injuries inflicted by the assured, 
sane or insane; voluntary overexertion; wrestling; racing; 
violation of law; fighting; duelling; war or riot. 


The manner of the happening of the injury, so far as dis- 
closed by the evidence, was as follows: The plaintiff had been 
waiting for some time in the corridor on the fourth floor of the 
New York Life Building in New York City for the purpose of 
ineeting an appointment. Becoming tired, he sat down to 
rest upon a balustrade surrounding the open court in the in- 
terior of the building. Shortly afterward ‘he became con- 
scious of being upon the first floor, with both his legs broken, 
and surrounded by bystanders. He has no recollection of 
falling through the air, and has no knowledge of when or how 
he left his seat. No one testified to having seen him fall, or 
to having seen the injury inflicted upon ‘him, or to any knowl- 
edge of the manner in which it happened to him. He offers as 
an explanation the hypothesis (which was adopted by ‘the trial 
court) that he accidentally lost his balance upon an insecure 
seat, and féll through the open space between the fourth and 
first stories of the building. The defendant objects that there 
are several other hypotheses by which the known facts may 
equally well be accounted for. First, it is contended that 
there is no evidénce that the plaintiff fell at all. This is an in- 
ference from the situation in which he was found after the 
injury, and from the fact that he had been shortly previously 
sitting upon the balustrade, but it is possible that he reached 
the first floor by some other means than falling. But if it be 
conceded that he did fall, it is an inference only that the fall 
caused the injury complained of, which might even in that 
event have been otherwise occasioned. And finally, if the fall 
and consequent injury be both conceded, they do not conclu- 
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sively establish that the former was accidental, within the 
meaning of the contract. It might have been occasioned by 
bodily disease, such as heart failure or vertigo, or from a sud- 
den insane and suicidal impulse, from the consequences of 
which the company was by its contract expressly exempted 
from liability. The defendant thereupon insists that as the 
fact of the fall, if established at all, is proved by circumstan- 
tial evidence only, an inference that it was accidental cannot 
be drawn therefrom, because of the rule that facts proven 
solely by circumstantial evidence cannot themselves be 
treated as circumstances to prove the ulterior facts. Hence 
it is contended that there is no competent evidence to prove 
that the infliction of the injury was accidental, within the 
meaning of the contract. Concerning the existence and 
validity of the rule mentioned there is no doubt: Greenl., Ev. 
(15th Ed.), §§ 1-18; Manning vs. Insurance Co., 100 U. S., 693; 
U.S. vs. Ross, 92 U.S8., 281; Insurance Co. vs. Gerisch, 163 IIL, 
625. The only question is as to its applicability to any par- 
ticular case, and that some of the authorities carry it to as 
extreme a length as is contended for by the defendant cannot 
be gainsaid. But it seems to us that so to do is to destroy the 
value of circumstantial evidence entirely. If after one has 
been found dead with a bullet hole in his heart, and it has 
been satisfactorily proven by circumstances that shortly be- 
fore that time another had discharged a gun toward him, it 
cannot be inferred that the wound was the consequence of the 
shot, then the proof of homicide by circumstantial evidence is 
impossible. And so if, after I have been proven by circum- 
stances to have suffered a fall capable of inflicting certain 
bodily injuries, for which no other account is given, it cannot 
be inferred that the injuries are the result of the fall, it is use- 
less to prove the latter. And if the same circumstances from 
which a fall may be inferred lead to the presumption that the 
fall was accidental, why may not the latter inference, as well 
as the former, be indulged? In the former case the fact is es- 
tablished for no other purpose than to give an account for 
injuries which are its natural and probable consequences. If 
a man’s skull has been crushed, I am proved by circumstances 
to have struck him on the head with a bludgeon, for no other 
purpose than to justify the inference that my blow caused the 
injury. And so, human nature and the instinct of self-pres- 
ervation being what they are, the circumstances which prove 
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that a man not suspected of physical or mental infirmity has 
fallen from a dangerous height raise a presumption that is 
well-nigh irresistible that the fall was accidental. In other 
words, so large a majority of men are free from such mental 
or physical disabilities as would cause their precipitation from 
dangerous heights, that, unless their presence is shown, the 
nearly universal and well-known traits and instincts of 
healthy persons are part of the attending circumstances by 
which the fall is proven, and the very circumstances that prove 
the fall prove that it was accidental. To hold otherwise 
would be to indulge a presumption against probability. We 
do not think that we are warranted by reason or authority in 
so doing: Thus in Hampson vs. Taylor (15 R. L, 83), which 
was an action for injuries suffered by a fall on an icy sidewalk, 
evidence that the plaintiff was of intemperate habits was held 
not to overcome the presumption that he was sober at the 
time of the happening of the accident. In Insurance Co. vs. 
Delpeuch (82 Pa., 225) it was held that the finding of a dead 
body without marks of violence raised no presumption of sui- 
cide, and, as circumstances of the finding indicated death by 
drowning, the presumption was indulged that the drowning 
was accidental. In Insurance Co. vs. Hogan (80 IIl., 35) “ it 
clearly appeared,” says the court, “ that John Hogan [the in- 
sured] died from the effects of arsenic either purposely or in- 
advertently taken by himself,” and it was ‘held that it was for 
the jury to say whether the death was suicidal or accidental. 
So in the case at bar it appears clearly, although from circum- 
stantial evidence, that the plaintiff was injured by falling; 
and we think the circumstances warranted the court in going 
a step further than in the case just cited, and saying that no 
other presumption than accident was permissible under the 
evidence, or, in other words, that in the absence of other evi- 
dence it would not be permissible to presume disease or sui- 
cide as the cause of the death. 

The petition alleged that the fall was accidental, and it is 
insisted that the burden of proof was upon the plaintiff to es- 
tablish that cause, and no other. The correctness of this con- 
tention is undisputed, but we think the plaintiff has met the 
requirement. All that was demanded of him was to establish 
a reasonable probability. He was not bound to conclusively 
negative every other hypothesis or conjecture which might be 
suggested without evidence in its support. 
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A jury was waived, and the cause tried to the court, who 
found generally for the plaintiff, and rendered judgment ac- 
cordingly. The defendant prosecutes error. It is recom- 
mended that the finding and judgment be affirmed. 

Albert and Duffie, CC., concur. 


Per CuriaM. 
For the reasons stated in the foregoing opinion, it is or- 


dered that the finding and judgment of the District Court be 
affirmed. 


COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CoO. 
v8. 


POPE &T AL.* 


The loss of a policy of life insurance does not entitle the insurer to treat 
any of the obligations of the policy as at an end; but the fact that 
he refuses, on account of such loss, to make the insured a loan, as 
agreed, does not entitle the insured to recover damages, in the ab- 
sence of an averment that he was unable to procure the money from 
other sources at the same rate of interest at which the insurer 
agreed to furnish it. 


The measure of damages for breach of a contract by defendant to make 
plaintiff a loan is the difference between the rate of interest at which 
the defendant agreed to furnish the money and the rate, not exceed- 
ing the legal rate, which plaintiff was required to pay elsewhere, in 
the absence of an averment that the money was desired for a special 
use known to defendant, and that it could not be procured else- 
where. 


Appeal from Circuit Court, Bracken County. 


J. B. Crank and Humpurey, Burnerr & Humpurey, for Appellant. 
Gro. Donrpuan and H. P. Wiis, for Appellees. 


O’Reag, J. 

On May 5, 1894, appellant insured the life of appellee Lewis 
C. Pope by its policy No. 609,010 in the sum of $2,000. Appel- 
lee paid six annual premiums of $92.20 each. His house was 
destroyed by fire, and he claims the policy was burned. He 
applied to appellant to issue to him a duplicate policy. Ap- 
pellant issued the following certificate, attached to what is 
"*Decision rendered, June 11, 1902, From Southwestern Reporter. == ~~=~S~S~S*~S~*S 
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admitted to be a copy of the policy, except the signatures of 
the company’s president and secretary were not attached :— 

This certifies that a policy of insurance, No. 609,010, upon 
the life of Lewis C. Pope, a copy of which is hereto annexed, 
was issued under date of May 5, 1894, by the New York Life 
Insurance Company, duly signed by the proper officers there- 
of, and that the premiums thereon have been paid to May 5, 
1899. Charles C. Whitney, Secretary. 

On May 5, 1899, appellee Pope paid the premium then due, 
and carried the policy forward to May 5, 1900. Soon after 
the payment of the premium of May 5, 1899, appellee Pope 
made application to the company for the loan of $212, and 
sent to the company a copy of the policy above named, duly 
assigned, to be held by the company as collateral security. 
Among the privileges or benefits of the policy are the follow- 
ing :— 

The company will make advances as loans upon this 
policy at the fifth or any subsequent anniversary of the in 
surance, within the accumulation period, under the follow- 
ing conditions: First. That premiums are paid in full to 
the time when the loan is made, including the premium for 
the entire insurance year then beginning. Second. That 
the aggregate amount of loans outstanding from the sixth 
to the tenth years, inclusive, shall not exceed $212; from 
the eleventh to the fifteenth years, inclusive, shall not ex- 
ceed $440; and from the sixteenth to the twentieth years, 
inclusive, shall not exceed $674. Third. That the policy 
shall be duly assigned to the company as collateral security 
for the loans, and deposited at the home office. Fourth. 
That interest at the rate of 5 per cent per annum shall be 
paid upon all such loans at the anniversary of the insurance 
next succeeding, and annually thereafter until the loans are 
paid off. Fifth. That the loans shall be for such time as the 
borrower may elect; not longer, however, than to the end of 
the accumulation period. 


The company refused to make the loan, upon the ground 
that the original policy was not transferred and delivered to it 
as collateral. It claimed that it undertook to loan the money 
upon that condition only; that, before appellee could enforce 
a compliance with its undertaking to loan the money, he must 
conform to the condition stipulated by the contract. Appel- 
lees brought this suit for a rescission of the contract, seeking 
to recover ‘all the premiums paid and interest, and damages 
in addition, which were alleged to be the difference between 
the cost to appellee of obtaining similar insurance at his ad- 
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vanced age over that required by his age when the contract 
was made. The Circuit Court adjudged damages in accord- 
ance with appellee’s contention, as follows: “It is shown by 
the pleadings and evidence in the action that the annual pre- 
mium paid by plaintiff on said policy was $92.20, and that the 
amount of such premium he would be compelled to pay on a 
similar policy at the age of fifty-one years would be $121.74, 
and the difference is $29.54; and that amount per annum for 
a period of twenty years, the life of the policy sued on, 
amounting to the total amount of $590.80, is the amount plain- 
tiff ought to recover as damages herein.” The court refused to 
adjudge the return of the premiums paid. 

This contract of insurance bound the insurer, appellant: 
(1) To pay $2,000, and a further contingent sum, in the event 
of the death of appellee as stated in the policy. (2) It further 
bound appellant to give the insured choice of certain enumer- 
ated benefits and provisions referred to in the policy in event 
he should outlive the accumulation period, ending May 5, 1914. 
(83) Appellant also undertook and agreed to advance or loan 
appellee not exceeding a certain amount during certain peri- 
ods, and upon the conditions named in that part of the policy 
which has already been quoted above. It is not denied that 
at the institution of this suit, and at the time of appellee’s 
application for the loan, he had paid all the premiums re- 
quired of him by this contract. As appellee did not die, and 
as the accumulation period provided for in the policy has not 
matured, we have not to do in this suit with the two first- 
named undertakings of the company. The third only is in- 
volved. Reduced to its final analysis, it is: The insurance 
company, for a consideration, agreed to loan the insured a cer- 
tain sum of money within a given period, at 5 per cent per 
annum interest, upon the security of its policy with the in- 
surer as collateral. It is admitted that the application for the 
loan of $212, the sum fixed by the terms of the policy, was 
made by appellee at a time when, by the contract, he was en- 
titled to have made it. It is further admitted that the loan 
was refused. Assuming that the copy of policy attached to 
the certificate of the company’s secretary entitled the insured 
to all benefits given him by the original paper, the question, 
then, is, what was the measure of damages to which appellee 
was entitled? In contemplation of law, money is always in 
the market at the legal rate of interest. If it cannot be had 
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from one, it may be from another. There is no other thing so 
generally dealt in, and so universally prevalent, as money. 
The law has fixed its value incontestably. If it is due to be 
paid on a contract, and is not paid, the law likewise fixes the 
measure of damages for the breach; that is, the legal rate of 
interest. In this State that is 6 per cent per annum. If, 
then, appellant had actually agreed for a consideration to pay 
appellee $212 on the date named, and had failed, no matter 
what might have been appellee’s inconvenience or loss because 
of the failure, the law has fixed the measure of his recovery at 
6 per cent per annum on the sum due. But here the agreement 
was not to pay, but to loan, appellee $212. When loaned, 
appellee would have owed it to appellant, and been bound to 
repay it. It is not charged that appellee desired to apply the 
loan to any special use of which appellant had notice, nor is it 
charged that appellee could not have procured the loan from 
other sources. If appellant had agreed to furnish appellee 
two hundred and twelve bushels of wheat on that date, and 
had failed, the measure of damages would not have been the 
distress and disasters to which he and his family may have 
been subjected by not having had the wheat, but it would 
have been the difference in the market value of the wheat at 
that time and place and the contract price. In any event, ap- 
pellee would have had to pay for the wheat. ‘So, in this case, 
he would have had to pay for the money; that is, he would 
have had to repay the $212, and in addition the agreed rate of 
interest for the time used, not exceeding the lawful rate. 
Therefore it would seem that if he could have got the same 
sum of money elsewhere on a loan at 5 per cent interest, he 
was not damaged at all. If he was compelled to pay and did 
pay more interest than 5 per cent, then the difference, up to 
the legal rate, is the extent of his injury, and consequently 
must be the measure of his damage: Turpie vs. Lowe, 114 
Ind., 37, 15 N. E., 834; Lowe vs. Turpie (Ind. Sup.), 44 N. E., 
25, 47 N. E., 150, 37 L. R. A., 240; Sedg., Dam., 622. The con- 
tract of insurance was evidenced by the written policy. The 
subsequent loss or destruction of this paper neither annulled 
nor affected the contract. The insured had the same rights 
under it after as he had before the loss. The paper itself, 
while generally called the contract, is in fact but the evidence 
of the contract. The paper was not a negotiable instrument, 
and therefore, if it should turn up hereafter in ‘another’s pos- 
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session, it would be subject to every defense that it would 
have been in the hands of appellee. While it might have re- 
quired every reasonable assurance of the loss of the original 
paper, appellant could not, because of such accident, treat any 
of its obligations at an end. The court is of opinion that ap- 
pellee continued to be insured by the original policy accord- 
ing to its terms, notwithstanding its loss or destruction, and 
notwithstanding the form of the duplicate issued by appel- 
lant; and that all the rights given to appellee by the original 
policy continued and will continue to him according to its 
terms, dependent alone upon his paying the annual premiums 
as stipulated in the policy. ; 

The judgment is reversed, with directions to dismiss the 
petition. 


SUPREME COURT OF MISSOURI. 


DIvIsION No. 1. 


UNITED STATES CASUALTY CO. 
v8, 


KACER kT AL.* 


There is no presumption of survivorship in case of death from a common 
disaster. 

Where a policy provides that it should be payable to the beneficiary in case 
she survived, otherwise to the representatives of the insured, the Missouri 
Statute of descents does not apply in case of such death through a 
common disaster. 

The beneficiary of an ordinary life policy has a vested interest in the absence 

of any divesting clause. 


The beneficiary in case of a policy payable to her if ——- otherwise 
to the representatives of the insured, has a vested interest liable to be 
divested through her nonsurvival, and such nonsurvival must be affirma- 
tively proved in order to divest. 


Questions of practice decided. 


Appeal from St. Louis Circuit Court. 








Statement of facts by Marswatt, J. 

This is a bill of interpleader in equity to determine the right’ 
to $8,000, proceeds of two policies of accident insurance is- 
sued by the plaintiff upon the life of Harry C. Yocum, and by 
the company paid into court. The interpleaders represent, 


* Decision rendered, June 18, 1902. 
VOL. XXXI.—54. 
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respectively, the legal representatives of Harry C. Yocum, the 
assured, and his daughter, Florence, the primary beneficiary 
under the policies. At the request of the appellant the Cir- 
cuit Court made a special finding of fact, under section 685, 
Rev. St., 1899, which, although not binding upon this court in 
this equity case, fairly, and, for all the purposes of this case, 
substantially, states the facts shown upon the trial, and it is 
therefore adopted by this court. It is as follows: “On June 
16, 1897, Harry C. Yocum of St. Louis, a widower, made two 
applications on the printed blanks furnished by the company, 
to the United States Casualty Company of New York, for 
policies of accident insurance of five thousand dollars each. 
These applications were made to the agent of the company in 
St. Louis. These applications are in the usual form, contain- 
ing information as the basis for the policy. They include a 
printed form as follows: ‘(14) I desire the death benefit made 
payable.’ Then follows a blank for the name of the benefici- 
ary, relationship, and postoffice address. This blank was 
filled in with the written words, ‘Miss Florence Yocum, 
daughter, Planters’ House, St. Louis, Mo.’ On these applica- 
tions two several accident policies were issued on July 16, 
1897, to Yocum, containing the usual provision for the pay- 
ment of indemnity for loss of life occasioned by external, vio- 
lent and accidental means. By the terms of each policy the 
indemnity for loss of life was made payable to 

Miss Florence Yocum, daughter, if surviving; if not, to the 

legal representatives of the insured; 
“The words ‘ Miss Florence Yocum, daughter,’ being written; 
the remaining words of the clause being in print, and part of 
the printed form of the policy. These policies were for one 
year, and at the expiration of the year were renewed, with- 
out change of terms, for another year. The first clause in 
each policy begins as follows:— 

In consideration of the agreements and warranties in the 
application for this policy, which application is made a part 
of this contract of insurance, 

“Etc. Florence Yocum was the only child of Harry ©. 
Yocum; was between eighteen and twenty years old; was liv- 
ing with and dependent upon him. Yocum was fifty-one years 
old. On December 30, 1898, Yocum, with his said daughter 
and two young lady friends, left New Orleans on the naphtha 
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yacht Paul Jones, to make a trip over the Gulf of Mexico to 
Belleair, a point on the Florida Coast. The yacht was about 
fifteen feet wide by fifty feet long. It was propelled by an 
explosive engine, with naphtha for fuel. The crew consisted 
of a pilot, an engineer, and two hands. The yacht failed to 
arrive at its destination. Search was instituted by the father 
of one of the girls in the party, and at length on the shore of 
an island in the Gulf fragments of the yacht were found, also 
a portion of the hull. The naphtha tank was also found in- 
tact, and containing naphtha. The body of Miss Taggart, one 
of the party, was found in April, 1899, on a small island, 
dressed, with the exception of shoes. The body of the pilot 
was also found on another island, about thirty miles distant, 
about the same time. No other bodies were found. I find 
from the evidence that the yacht Paul Jones was wrecked, 
and that all on board, including both Harry C. Yocum and his 
daughter, perished. There is no testimony to show how the 
disaster occurred—whether by storm or collision. I cannot 
find as a fact that Harry C. Yocum survived his daughter, or 
that she survived him; nor can I find that they both died at 
the same moment or that they died from the same immediate 
cause. These facts of manner and time of death are not capa- 
ble of being judicially ascertained. On the foregoing facts, I 
find, as a matter of law, that the representatives of Florence 
Yocum are entitled to the proceeds of the policies. Franklin 
Ferris, Judge.” In addition to such finding of facts and con- 
clusion of law, the learned trial judge rendered an able, clear, 
and comprehensive opinion, which counsel have reprinted in 
full in the briefs, and which has been of much service to this 
court in the examination and adjudication of this case. The 
trial judge held (1) that the application and policy must be 
construed together and harmonized, if possible, and that there 
is no inconsistency between them in respect to who should be 
the beneficiary or beneficiaries thereof (that is, that the 
printed provision of the policy, providing that, if Florence did 
not survive her father, the policy should be payable to ‘his 
legal representatives, was additional to, and not inconsistent 
with, the provision of the application that the loss should be 
payable to Florence); and (2) “that even in case where the 
contract of insurance is to pay the beneficiary named, ‘ if sur- 
Vviving,’ such beneficiary takes a vested interest, subject to be 
devested if he fails to survive, and that, until it is proved that 
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he failed to survive, this legal representatives have a prima 
facie right to the proceeds of the policy.” From this decision 
the representative of the assured appealed. 


Ws. F. Woerner, for Appellant. 

W. S. Anruony, Wm. H. Ciopron, Josepn H. Zumparen, and Jos. S. 
Lauri, for Respondent. 

Marsuatt, J. (after stating the facts). 

It is due to counsel for the respective parties hereto to say 
that their briefs are full, forceful, and exhaustive of the sub- 
ject, and leave no light unturned upon the controversy, and 
that, with the opinion of the trial judge, they have materially 
lightened the labors of the court in this rather unusual and 
very interesting case. The view herein taken renders it un- 
necessary to decide all the questions presented. The first in- 
quiry in such a case as this necessarily is, what interest does 
the beneficiary take in an ordinary life policy? And there is 
no difference as to an accident policy. The appellant differ- 
entiates hetween the policy and the fund to arise out of the 
policy, and says the beneficiary has a vested interest in the 
policy, but not a consummated, complete right to the fund; 
or, otherwise stated, the beneficiary has a vested interest in 
the policy, but only a conditional interest in the fund. On the 
other hand, the respondent contends that a beneficiary has a 
vested interest in the policy and the money to become due 
under it, which cannot be devested by the assured or the com- 
pany, or both, without the consent of the beneficiary, and in 
case the beneficiary dies before the assured that vested inter- 
est passes to the legal representatives of the beneficiary, as a 
chose in action. The subcontentions of the respective parties 
are that the appellant contends that if the policy is payable to 
a primary beneficiary “if surviving,” and, if not, to an alterna- 
tive beneficiary, the term “if surviving” is a condition prece- 
dent to the right of the primary beneficiary or his legal repre- 
sentatives to recover, and hence the burden of proof is upon 
him or them to prove that he survived the assured. On the 
other hand, the respondent contends that the term “ if surviv- 
ing” is a condition subsequent, and that the primary bene- 
ficiary, or his legal representatives, must recover unless it be 
proved that the primary beneficiary did not survive the as- 
sured, and hence the burden of proof is upon the alternative 
beneficiary to show that the primary beneficiary did not sur- 
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vive the assured. And incidentally the parties hereto have 
considered the question of the rule in case of the death of 
two persons in a common disaster. This proposition is best 
disposed of before considering the other questions raised. 

In all jurisdiction that proceed according to the policy of 
the common law there is no presumption as to survivorship in 
case of a common calamity. The rule is that ‘he who claims a 
right by virtue of survivorship must prove the fact of the sur- 
vival of him through whom he claims, and that, failing in this, 
the property or fund remains vested as it was before the 
calamity: Lawson, Pres. Ev., p. 298, rule 54. The rule is 
stated in 1 Tayl., Ev. (9th Ed., p. 183), as follows: “A mass of 
ingenious reasoning clusters about the question, what pre- 
sumption of survivorship exists when several persons perish 
in a common accident? The common sense of English law, 
after some slight attempts to adopt them, discards the in- 
tricate presumptions of the civil law, as based on age, health, 
sex, etc., and adopts the rule that there is no presumption on 
the subject whatever; that he who relies on the fact of sur- 
vivorship must establish it as best he ean. Greenl., Ev. (16th 
Ed.), after speaking of the presumptions that obtain accord- 
ing to the Roman and civil laws, says, in note 5 to section 30, 
p. 126: “The rule as now established by the English and 
American cases is that, where it is proved that two or more 
persons perished in the same calamity, there is no presump- 
tion of law that one survives the others, or that all perished 
at the same time; the burden of proving that one survived the 
others, or that all perished simultaneously, is on the person 
who asserts such to be the fact.” The inquisitive legal mind 
will find the subject discussed and the principal decisions col- 
lated in a note to the case of In re Willbor (R. I., 37 Atl., 634), 
which is so exhaustve that a reference to it is all that is neces- 
sary to dispose of this incidental proposition in this case, and 
which leads to the abbreviated statement of the law that 
there is no presumption, but it depends upon the fact, and the 
fact must be proved by him whose recovery depends upon the 
establishment of the fact of survivorship. 

But this does not settle the case, because the representa- 
tives of the father and daughter each claim that the rights of 
the other depend upon their showing which of the two sur. 
vived the other, and hence each claims the burden of proof is 
upon the other. The representative of the father further 
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claims that, if neither can prove what the fact in this regard 
was, then the doctrine of “ distribution ” applies, and the fund 
must go where it would have gone if there had been no ap- 
pointed beneficiary in the policy; to wit, to the representa- 
tive of the assured. In support of this contention counsel cite 
many cases relating to the disposal of property where two 
persons entitled thereto in the alternative, perish in a com- 
mon disaster, and which hold that in such cases the property 
is distributed according to the statute of descents. Types of 
such cases are Fuller vs. Linzee, 135 Mass., 468 et seq. 
(Quere: Is this case overruled by Millard vs. Brayton, 177 
Mass., 533?): Newell vs. Nichols, 75 N. Y., 78; Hildebrandt vs. 
Ames (Tex. Civ. App.), 66S. W., 128. Sed contra, Irwin vs. In- 
surance Co. (16 Tex. Civ. App., 688, 39 S. W., 1097), and de- 
cisions of the Supreme Court of Texas in Insurance Co. vs. 
Ireland, 17 8. W., 617; Splawn vs. Chew, 60 Tex., 534; Byrne 
vs. Casey, 70 Tex., 247. Upon this contention the Circuit 
Court properly held that those cases had application only to 
the distribution and transmission of estates, and were totally 
inapplicable to policies of insurance. One essential difference 
is sufficient to point the rule: In cases of ordinary property 
no one has any vested interest during the life of the absolute 
owner thereof, under the maxim, “ Nemo est heres viventis,” 
but has only an expectancy, dependent upon the death of 
the owner during the lifetime of the expectant, and upon tlhe 
further contingency that the owner did not dispose of the 
property by deed, gift, or will made before his death, whereas 
in case of a policy of insurance the beneficiary has ab initio an 
interest in the policy, which neither the assured nor the com- 
pany can impair or take away by any act or deed without his 
consent: Association vs. Burch 109 Mo., loc. cit., 580. This 
naturally leads to the question, what is the nature and char- 
acter of the interest that the beneficiary in a life insurance 
policy has? In Bank vs. Hume (128 U. 8. loc. cit., 206) Mr. 
Chief Justice Fuller, speaking for the Supreme Court of the 
United States, said: “It is, indeed, the general rule that 
a policy, and the money to become due under it [the italics are 
superadded to point the applicability of the language used to 
the respective contentions of the parties hereto as to the in- 
terest of the beneficiary in the policy and in the fund], belong, 
the moment it is issued, to the person or persons named in it 
as the beneficiary or beneficiaries, and that there is no power 
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in the person procuring the insurance, by any act of his, by 
deed or by will, to transfer to any other person the interest of 
the person named.” The rule is thus stated in 3 Am. & Eng. 
Enc. Law (2d Ed.), p. 980: “In ordinary life insurance, where 
no power of divestiture is reserved, the general doctrine pre- 
vails that the issue of the policy confers immediately a vested 
right upon, and raises an irrevocable trust in favor of, the 
party named as beneficiary,—a right which no act of the in- 
sured can impair without the beneficiary’s consent.” In sup- 
port whereof, cases are cited in note 10 which show this to be 
the rule in England, Canada, Supreme Court of the United 
States, Alabama, Arkansas, California, Connecticut, Florida, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Lousiana, Maine, 
Massachusetts, Michigan, Minnesota, Missouri, New Hamp- 
shire, New Jersey, New York, North Carolina, Ohio, Pennsyl- 
vania, Rhode Island, South Carolina, Tennessee, Texas and 
Virginia. It is further noted (Id., 982) that a contrary doc- 
trine prevails in Tennessee and Minnesota, where it is held 
that the beneficiary has no such interest as would prevent the 
insured from disposing of the policy by assignment, will, or 
change of beneficiary. And (Id. 984) it is pointed out that in 
Gambs vs. Insurance Co. (50 Mo., 44) it was held that in case 
the policy was made payable to the wife of the assured, and 
she died, and the assured married again, the assured had a 
right to change the beneficiary named in the policy, and make 
it payable to the second wife instead of the first wife. The 
reasoning upon which this conclusion was based was that it 
must be supposed that the husband intended to make a pro- 
vision for his wife in case he died before she did, and that he 
did not intend after she had died (he being alive) to spend his 
money keeping alive a policy for the benefit of his deceased 
wife’s relatives, who did not even have an insurable interest 
in his life; and as he had changed the beneficiary and had 
died, and the company had paid the insurance to his second 
wife, it was held that the administrator of the first wife’s es- 
tate could not recover from the insurance company again. 
This reasoning overlooks the fact that if the ‘husband did not 
want the insurance to go to the representatives of the first 
wife, and desired to provide for the second wife, the way was 
open to him to so arrange it by simply letting the policy lapse 
for nonpayment of premiums, so far as he was concerned (but 
the deceased wife’s representatives could prevent a forfeiture 
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of the policy by paying the premiums), and by taking out a 
new policy for the second wife. The decision is evidently in- 
fluenced by the consideration that the deceased wife’s repre- 
sentatives had no insurable interest in the life of the husband. 
Bu: this overlooks the fact that they recover by reason of the 
policy being a chose in action of the wife, and not by reason of 
their having any insurable interest in the husband’s life. The 
American and English Encyclopedia of Law does not note 
that this case is practically overruled by the case of Associa- 
tion vs. Bunch, 109 Mo., loc. cit. 580, which case is followed 
and expressly approved in Wells vs. Association (126 Mo., loc. 
eit., 638), and the right of substituting beneficiaries is limited 
to benefit certificates in fraternal beneficial associations, be- 
cause such right of substitution is reserved to the assured by 
statute, or by the terms of the constitution and by-laws of 
such associations, but as to ordinary life insurance it is ex- 
pressly said that the beneficiary has a vested interest in the 
policy. To avoid further misunderstanding, the case of 
Gambs vs. Insurance Co. (50 Mo., 44) is hereby expressly over- 
ruled. 

- It being thus ascertained that the beneficiary of an ordinary 
life policy has a vested interest in the policy and the money 
to come out of it, the next question in this case is, what is the 
true meaning of the term “if surviving”? Does this destroy 
the vested interest that without such provision in the policy 
would pass to the beneficiary the moment the policy was 
issued, and make the interest of the beneficiary a contingent 
one, dependent upon the beneficiary surviving the assured? 
In other words, do those words create a condition precedent, or 
do they leave the interest of the beneficiary a vested interest, 
but liable to be defeated by the death of the beneficiary before 
that of the assured? In other words do these words create 
a condition subsequent? Without such words the interest 
of the beneficiary is a vested interest. The addition of such 
words does not change the nature or character of the interest 
ef the beneficiary as long as the beneficiary lives. It only 
affects the question of who is entitled to the money arising 
out of the policy in case the beneficiary dies before the as- 
sured. Where a particular person is named in a policy, with- 
out any such or similar words of qualification, the interest of 
the beneficiary is a vested interest; and, this being so, if the 
beneficiary dies before the assured, that vested interest passes 
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to the legal representatives of the owner of such vested in- 
terest, and the interest is not devested or impaired by reason 
of the death of the beneficiary: 3 Am. & Eng. Enc. Law, p. 
987; Cent. Dig. p. 2391, § 1470 et seq. For the express purpose 
of avoiding this result, and of controlling the channel of suc- 
cession in case the beneficiaries died before the assured, the 
practice grew up of reserving a “divestiture” in such cases; 
that is, of providing that, if the primary beneficiary was not 
living when the assured died, the policy and the money aris- 
ing out of it should go to a named alternative beneficiary; 
thus preventing the same from passing to the legel represen- 
tatives of the primary beneficiary, as it otherwise would do. 
This is called a “reserved power of divestiture,” which means, 
of course, a divestiture of a previously vested interest, and not 
merely a divestiture of expectancy; for, if the interest of the 
beneficiary be merely an expectancy, dependent upon the ben- 
eficiary outliving the assured, then of course, if the beneficiary 
did not do so, the expectancy would fail, and there would be 
no necessity for reserving a power of divestiture. No interest 
could vest under a mere expectancy, prior to the happening of 
the condition upon which it depended, and none having vested, 
there would be nothing to devest. Such terms in a policy 
therefore provide for a divestiture of the vested interest of 
the primary beneficiary, and create a contingent interest 
in the alternative beneficiary; that is, the alternative benefici- 
ary only becomes entitled to the fund upon the ‘happening of 
the contingent event of the death of the primary beneficiary 
before that of the assured. In other words, such a provision 
in a policy does not make the interest of the primary bene- 
ficiary a contingent interest, dependent upon and to attach 
only in case of, the death of the assured before that of the 
primary beneficiary, but creates a vested interest in the 
primary beneficiary, which may be devested by the death of 
the primary beneficiary before that of the assured, and creates, 
also, a contingent interest in the alternative beneficiary, to 
take etfect only in the event the primary beneficiary died be- 
fore the assured. Or, otherwise stated, a policy payable to a 
named beneficiary, but with such words of divestiture, creates 
a vested interest in the policy, and the money to arise out of 
it, in the primary beneficiary, coupled with a condition subse- 
quent that the vested interest shall be devested out of the 
primary beneficiary and his representatives, and vested in the 





858 Supreme Court of Missouri. [ Sept., 


alternative beneficiary, upon the happening of the subsequent 
contingency of the primary beneficiary dying before the as- 
sured. It necessarily and logically follows that if the 
primary beneficiary has a vested interest, which can only be 
devested npon the happening of a contingency, and the al- 
ternative beneficiary has only a contingent interest, depend- 
ent upon the divestiture of the vested interest of the primary 
beneficiary, the primary beneficiary, or his legal representa- 
tive, is entitled to the policy and the money arising out of it, 
unless the alternative beneficiary shows by competent evi- 
dence, as a fact, that the vested interest has been devested, 
and that the contingent interest of the alternative beneficiary 
has become a vested right by reason of the happening of the 
contingency provided therefor: Paden vs. Briscoe, 81 Tex., 
563; Cowman vs. Rogers, 73 Md., 404; Thomas vs. Cochran 
(Md.), 48 Atl., 792; Hopkins vs. Insurance Co., 40 C. C. A., 1, 
and note. 

In this case Florence was the primary beneficiary, and had 
a vested interest, liable to be defeated by the happening of a 
condition subsequent. The legal representatives of the as- 
sured are the alternative beneficiaries, who have only a con- 
tingent interest, depending upon the happening of the condi- 
tion subsequent,—the divestiture of Florence’s vested interest. 
Florence or her legal representatives are therefore entitled 
to the money unless it is shown that ‘her vested interest 
was devested. The alternative beneficiary is not entitled to 
the fund until the vested right of the primary beneficiary has 
been devested. If the vested interest is not shown to have 
become devested. But the alternative beneficiary is not enti- 
tled to the money. Neither she nor they, therefore, are called 
upon, in the first place, to prove a negative; that is, that she 
is not entitled to the money, because her vested interest has 
become devested. But the alternative beneficiary is not enti- 
tled to recover unless the vested interest has become devested. 
The burden of proof is therefore clearly and logically upon 
the alternative beneficiary to show a divestiture. Inasmuch 
as no such proof is offered, or, in the circumstances of this 
case, could be offered, it follows that the money must go just 
as the policy provided; to wit, to Florence. The assured so 
arranged it. The company so agreed that it should go. The 
law leaves it where it is, because it cannot be devested or dis- 
turbed, for want of proof that the vested rights of the primary 
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beneficiary had become devested, and the contingent rights of 
the alternative beneficiary had become vested. 

There is no merit in the objection that the Circuit Court ap- 
pointed a trustee for the legal representatives of Florence, in- 
stead of an administrator ad litem of her estate, to act while 
the regular administrator was unable to act. This is a pro- 
ceeding in equity, and such a court has a right to appoint a 
trustee wherever it is necessary to protect, assert, or defend 
a right to property that is properly in the custody of the court. 
Moreover, the record does not disclose that the appellant ob- 
jected to such action of the court when it was taken, or saved 
exception thereto by a term bill of exceptions. If this was 
not done, it could not be saved in the final bill of exceptions, 
which was signed at a term subsequent to that at which the 
ruling complained of occurred: Richardson vs. Association, 
156 Mo., 407; Smith vs. Baer (Mo. Sup.), 66'S. W., loc. cit., 169. 

The judgment of the Circuit Court is right, and is affirmed. 

All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


In RE HOLDEN Et vx.* 


Section 6 of the United States Bankrupt act provides that it shall not affect 
the allowance to bankrupts of the exemptions prescribed by State laws. 

Held, That the section does not pervade the whole act, but is controlled b 
Section 70a, which provides that when the bankrupt has a policy whic 
has a cash surrender value payable to himself or his representatives, he 
may continue to hold such policy free from creditors by securing such 
cash value to the trustee in bankruptcy, otherwise the policy should pass 
to the trustee in bankruptcy. 

Held, That where the policy was payable to the wife if she survived the hus- 
band, otherwise to himself, and both husband and wife were bankrupts, 
the policy passed to the trustees as assets of each in proportion to their 
respective interests. 


Petition for Revision of Proceedings of the District Court 
of the United States for the Northern Division of the District 
of Washington, in Bankruptcy. 


Bavusman & Ketiener, for Appellant. 


J. A. Srrarron and Carroryt & Carrot, for Appellees D. N. & Lizzie 
Holden. 


* Decision rendered, Jan. 16, 1902. 
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Before McKenna, Circuit Justice, and Gilbert and Ross, Cir- 
cuit Judges. 

McKenna, C. J. 

This is a petition filed under section 24b of the bankruptcy 
law of 1898 to review an order of the District Court for the 
district of Washington, Northern division, made and entered 
in the above entitled cause. The said D. N. Holden and Lizzie 
Holden were separately proceeded against in bankruptcy by 
their creditors. The causes were consolidated by consent, and 
“one and the same answer” filed to the petitions. Subse- 
quently it was adjudged that the “respondents and each of 
them are bankrupts within the true intent and meaning of the 
acts of Congress relating to bankruptcy.” The respondents 
then prayed exemption from the claims of creditors of two life 
insurance policies. The claim was disallowed by the referee, 
who made due report of his action to the court. The respond- 
ents filed exceptions to the report, and, after hearing, the 
court, by an order duly entered on the 16th of July, 1901, va- 
cated the report, and adjudged the policies to be exempt. To 
review this order of the District Court the present petition 
was filed by J. A. Stratton, the duly appointed, trustee of the 
estates of said bankrupts. No answer has been filed to the 
petition, and the question is whether upon the facts stated 
the order in the District Court should be revised. 

The policies in question were issued on the 15th of June, 
1894, by the Northwestern Life Insurance Company of Mil- 
waukee, Wis., and were respectively numbered 206,383 and 
303,921, and were, respectively, for the amounts of $5,000 and 

2,000. Daniel N. Holden was the insured in both, and Lizzie 
Holden was the beneficiary in both, with the provision, how- 
ever, that if she should not survive him payment should be 
made to his executors, administrators, and assigns. It was 
provided in the policy No. 206,383 that it is “issued on the 
semitontine plan, and its tontine dividend period is twenty 
years,” and the following is indorsed on the policy:— 


Upon surrender by the insured and ben -ficiary of a policy 
of $10,000, of like number and kind, dated May 2, 1890, this 
policy for $5,000 is issued at their request in lieu of one-half 
of the former policy. In: all other respects this policy is 
made and accepted pursuant and subject to the application 
upon which the original policy was issued. A full-paid life 

~tronparticipating policy, No.-303,921, for $2,000, is issued in 
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consideration of the surrender of one-half of the original 

policy. 

It is alleged in the petition that the policies have a present 
cash surrender value combined of about $2,200, and it was 
stated on the argument that the creditors of each of the bank- 
rupts are the same. 

It is provided by the laws of the State of Washington “ that 
the proceeds or avails of all life insurance shall ‘be exempt 
from all liability for any debt:”’ Laws 1895, p. 336. By sec- 
tion 70a of the bankrupt law of 1898 it is provided that :— 


The trustee of the estate of a bankrupt, upon his appoint- 
ment and qualification, and his successor or successors, if 
he shall have one or more, upon his or their appointment or 
qualification, shall in turn be vested by operation of law 
with the title of the bankrupt, as of the date he was ad- 
judged a bankrupt, except in so far as it is to property 
which is exempt, to all (1) documents relating to his prop- 
erty; (2) interests and patents, patent rights, copy rights, 
and trade-marks; (3) powers which he might have exercised 
for his own benefit, but not those which he might have exer- 
cised for some other person; (4) property transferred by him 
in fraud of his creditors; (5) property which prior to the fil- 
ing of the petition he could by any means have transferred 
or which might have been levied upon and sold under ju- 
dicial process against him: provided, that when any bank- 
rupt shall have any insurance policy which has a cash sur- 
render value payable to himself, his estate, or personal 
representatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to the trus- 
tee by the company issuing the same, pay or secure to the 
trustee the sum so ascertained and stated, and continue to 
hold, own, and carry such policy free from the claims of the 
creditors participating in the distribution of his estate un- 
der the bankruptcy proceedings, otherwise the policy shall 
pass to the trustee as assets; and (6) rights of action aris- 
ing upon contracts or from the unlawful taking or detention 
of, or injury to, his property. 


Section 6 of the bankrupt laws is as follows:— 


Exemptions of Bankrupts.—(a) This act shall not affect 
the allowance to bankrupts of the exemptions which are 
prescribed by the State laws in force at the time of the fil- 
ing of the petition in the State wherein they have had their 
domicile for the six months or the greater portion thereof 
immediately preceding the filing of the petition. 


The effect and extent of section 6 was considered by this 
court in re Scheld (44 C. ©. A., 233), and it was said that the 
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purpose of the section did not pervade the whole act, but was 
controlled by section 70a; and that under the latter section 
policies of insurance payable to the bankrupt himself, his es- 
tate or personal representatives, passed to the trustee of the 
estate. But we also said:—- 

“Tt will be seen that the clause of section 70, above quoted, 
does not include policies of insurance payable to the wife, 
children, or other kin of the bankrupt, but is limited to poli- 
cies the proceeds of which are payable to the bankrupt him- 
self, his estate or personal representatives. The enactment 
does not deprive the family of a debtor of the protection 
which he may have secured to them in taking out policies for 
their benefit at his death, but it does prevent debtors from 
availing themselves of the opportunity of making investments 
for their own benefit in the form of endowment policies, or 
policies payable to themselves, and holding the same, while 
seeking a discharge from their debts through the bankruptcy 
act.” 

What is the character of the policies in the case at bar? 
Are they covered by the proviso of section 70? It will be ob- 
served that the policies were not payable to either Holden or 
his wife absolutely, but to her only if she survived him, and 
to his personal representatives if he survived her. Subject to 
such contingent interest in him, the policies and the money to 
become due under them belong to her, and it is beyond his 
power to transfer them to any other person or to surrender 
them: In re Heilbron’s Estate, 14 Wash., 536, citing Bank vs. 
Hume, 128 U. 8., 195, and other cases. Under the laws of 
Washington her interest in the policies became her separate 
property, and was assignable by her: 2 May, Ins., 399q, and 
cases cited. Each, therefore, has an interest in the policies, 
and each must be held to have an insurance policy which has 
a cash surrender value payable to him or to her, his or her 
estate or personal estate or personal representatives, and 
subject, therefore, to the provisions of section 70; in other 
words, passed to their respective trustees as assets of their 
respective estates. It may be that neither could surrender 
the policies without the consent of the other, but such right 
of surrender passed with the policies to their respective trus- 
tees. In Steele vs. Buel (44 C. C. A., 287) the Circuit Court of 
Appeals of the Eighth Circuit has decided that the rule of ex- 
emption of section 6 pervades the whole act, and is to be read 
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into every other section and provision of the act. The differ- 
ence of opinion between that learned court and this court 
demonstrates the ambiguity of the bankrupt act, and, while 
not insensible to the necessity of harmony in the decisions of 
the courts of appeal, we are not disposed to depart from the 
ruling in re Scheld. There is a way open to respondents for 
a further review of the questions involved. 

It follows that the order of the District Court should be re- 
vised in accordance with this opinion; and it is so ordered. 


SUPREME COURT OF KANSAS. 


GERMAN INS. CO. oF FREEPORT, ILL., 
v8. 


RUSSELL Et AL.* 


Where a policy of insurance contains a condition that, if the buildings 
insured “ be or become vacant or unoccupied * * * without con- 
sent indorsed hereon, * * * then in each and every one of the 
above cases this entire policy shall be null and void,” and it is 
shown that the buildings were permitted to become vacant and un- 
occupied without the knowledge or consent of the company, and so 
remained for a period of twelve days, but were reoccupied before any 
loss was sustained, held that, when the property became vacant and 
unoccupied without the consent of the insurance company, the 
policy became immediately forfeited; further, held, that reoccu- 
pancy before the loss occurred did not revive the forfeited policy. 


In bane. Error from District Court, Leavenworth County. 


N. E. Van Tuy and Quinton & Quinton, for Plaintiff in Error. 
Joun H. Arwoop and W. W. Hoorsr, for Defendants in Error. 


GREENE, J. 

This action was brought on an insurance policy, for the loss 
of a residence destroyed by fire. 

The plaintiff below in his application stated that the prop- 
erty was occupied at the time as a dwelling for ‘himself and 
family. The policy, among others, contained the following 
condition :— 

This insurance contract is based upon the representations 
contained in the assured’s application of even number here- 
"* Decision rendered, July 5, 1902. Syllabus bythe Court. == = SSS 
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with, and which the assured has signed and permitted to be 
submitted to the company, and which is made a warranty 
and a part hereof; and it is stipulated and agreed that if 
any false statements are made in said application, or if the 
assured, without written permission hereon, shall now have 
or hereafter make or procure any other contract of insur- 
ance, whether valid or not, or if the above-mentioned build- 
ing be or become vacant or unoccupied, or be used for any 
other purpose than is mentioned in said application, with- 
out consent indorsed hereon, * * *~ then in each and 
every one of the above cases this entire policy shall be null 
and void. 


Within a year after procuring the policy the assured and 
his family removed from the property, which was situated in 
the city of Leavenworth, and moved to the city of Lansing, 
where they have ever since resided. From the time the prop- 
erty was vacated by the assured, it had been continuously oc- 
cupied by his tenants, until the lst day of December, 1896, 
when the tenant then in possession vacated; thereafter, it 
was vacant and unoccupied until the 12th day of December. 
On the 13th or 14th day of December, the plaintiff commenced 
making repairs on the building, going from his home in 
Lansing, working on the property during the day, and return- 
ing in the evening. This continued until the 17th; thereafter. 
he and his stepson, who was assisting him, slept in the house, 
until and including the night of the 21st. There was some old 
furniture, of no special value, in the house, which had been 
left by the assured when he moved to Lansing. They had pro- 
visions, did their own cooking, and ate in the house. On De- 
cember 22d the assured became sick, and he and his stepson 
returned to their home in Lansing. He did not again return 
to the premises until after the fire, which occurred on the 
night of the 26th of December, 1896, and there is no evidence 
in the record that any person representing him was at the 
house after December 22d. The defenses to the action were: 
(1) That the conditions and stipulations in the application 
were warranties, on the part of the assured, one of which was 
that the house at the time was occupied as a dwelling by him- 
self and family. It is contended that when the assured re- 
moved from the house, and rented it to a tenant, this was a 
violation of this warranty, and forfeited the policy. (2) The 
property having become vacant on the 1st day of December, 
and so remaining until the 12th day of that month, without 
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the consent of the insurance company indorsed on the policy, 
the policy became immediately forfeited, null and void, and 
the company released from liability, although the premises 
may have been thereafter, and prior to the fire, reoccupied. 
(3) That the property became vacant on December Ist, and so 
remained until it was destroyed by fire, and for this reason 
the company was not liable. At the trial the plaintiffs recov- 
ered judgment, and the defendant prosecutes this proceeding. 
For the purposes of this opinion, we shall treat the property 
as if it was occupied when the fire occurred. The statement 
in the application that the property was 'then occupied by the 
assured as a dwelling for himself and family is not a warranty 
that it shall continue to be so occupied. It is only a war- 
ranty of the situation at the time the insurance is effected: 
May, Ins., §§ 247, 248. 

It is conceded that, from the 1st to the 12th of December, 
the property was vacant and unoccupied without the consent 
of the insurance company having been indorsed on the policy, 
and in fact without its knowledge. The important question 
is, did this vacancy terminate the policy, or was the policy 
only suspended during this time, and again revived upon a re- 
occupancy? We are of the opinion that, under the conditions 
of the policy, it was forfeited when the property ‘became va- 
cant and unoccupied without the consent of the company in- 
dorsed on the policy, and that no revival thereof could take 
place without the consent of the insurance company. The 
plain and unambiguous language of the condition in the 
policy, that 


If the above-mentioned building be or become vacant or un- 
occupied * * * without consent indorsed hereon, * * * 
then in each and every one of the above cases this entire 
policy shall be null and void, 
Precludes an interpretation or construction that the policy 
should only be suspended during nonoccupancy, and revived 
again upon reoccupancy. When a contract stipulates that it 
Shall become void upon the happening of an event, and such 
event-is brought about by one of the parties thereto, the con- 
tract as to such party is immediately terminated, and cannot 
by his acts, without the consent of the other party, be revived 
or vitalized. We have no concern with the reasons that sug- 
gested this provision. The parties might have had such a 


contract of insurance as they could have agreed upon, and, as 
Vou. XXXI.—55. 
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they did agree upon this one, the court has nothing to do but 
give to the language used its plain and obvious meaning. To 
us it appears beyond dispute that, when the assured allowed 
his property to become vacant and unoccupied without the 
consent of the company indorsed on its policy, the policy by its 
terms became null and void, and it was not within his power 
thereafter, without the consent of the company, to rein- 
state it. 

In Insurance Co. vs. Gibbons (48 Kan., 15) an action on an 
insurance policy containing a provision substantially like the 
one before us, where the property became vacant and unoccu- 
pied without the consent of the insurance company and while 
in this condition was consumed by fire, it was held that the 
company was not liable. There are no exceptions in the au- 
thorities to the principle announced in that case. These de- 
cisions can only be sustained upon the ground, although not 
always stated, that, when the property became vacant in vio- 
lation of the condition of the policy, the policy became imme- 
diately forfeited. The courts deciding these cases did not 
commit the folly of interpolating into, or adding to, the poli- 
cies before them, a condition that the insurer’s liability was 
suspended during the period of nonoccupancy, and revived 
again upon reoccupancy. The parties themselves could have 
expressed this condition if it had been intended. In Insur- 
ance Co. vs. Hebard (95 Pa., 45, 49) the policy sued upon con- 
tained the following conditions: ‘If the property be sold or 
transferred, or any change takes place in title or possession, 
whether by legal process or judicial decree, or voluntary 
transfer or conveyance, or if this policy shall be assigned be- 
fore a Joss without the consent of the company indorsed here- 
on, * * * then and in every such case this policy shall be 
void.” The court said: “The express terms of the contract 
avoided the policy if either the property insured was trans- 
ferred, or the policy assigned, without the consent of the com- 
pany indorsed upon the policy. It is not enough that notice 
of the transfer in the one case, or the assignment in the other, 
be given to the company. The contract requires that, in ad- 
dition to the notice, the consent of the company must be ob- 
tained, and must be indorsed on the policy. The duty of pro- 
curing these things to be done rests with the assured. If he 
fails in his efforts, or neglects to comply with the whole of the 
requirements. the contract is at an end by force of its own 
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terms.” In the case of Moore vs. Insurance Co. (62 N. H., 240 
it was held that: “A policy rendered void by the violation of 
a condition that the insured building shall not be unoccupied 
for a period of more than ten days without the insurer’s con- 
sent indorsed on the policy is not revived by the subsequent 
occupation of the building.” In the above case, the building 
was occupied at the time of the fire, although it had been va- 
cant more than ten days at one time prior to the fire. On page 
246 the court uses this language: ‘“ The strict and literal 
meaning of the stipulation that the policy shall be void if the 
premises remain unoccupied more than ten days is not that 
the insurance will be suspended merely during nonoccupation 
after the ten days, and will revive when occupation is re- 
sumed. In ordinary speech, a void policy is one that does not, 
and will not, insure the holder, if the insurer seasonably as- 
serts its invalidity. It might be argued that this cause should 
be so construed as to accomplish no more than the purpose for 
which it was inserted; that its sole purpose was to protect 
the insurer against the risk resulting from nonoccupation; 
and that, if this risk was terminated by reoccupation, the 
parties intended the insurance should be suspended only dur- 
ing the existence of the cause of a risk which the company did 
aot assume. On the other hand, it might be argued that such 
an intention would have been manifested by words specially 
and expressly providing for a suspension and resumption of 
the insurance, and would not have been left to be inferred 
from the general agreement that the policy should be void; 
that a final termination of the insurance at the end of ten 
days of non-occupation is plainly expressed by the provisions 
that the policy shall then be void; and that the parties would 
not think it necessary to go further, and provide that the void 
policy should not become valid on reoccupation.” If the pro- 
vision of the policy in question is to be given any significance, 
it is not material that the property was destroyed after reoc- 
cupancy. Nonoccupancy without the consent of the company 
forfeited the policy. Of what consequence, therefore, is it 
that, before loss, the property is reoccupied? 





Supreme Court of Indiana. 


SUPREME COURT OF INDIANA. 


STATE Ex REL. HART, Auditor, 
v8. 


COMMERCIAL INS. CO. or NEw ALBANY.* 


The act of March 2, 1899, of Indiana, to require insurance companies or- 
ganized by special act to file annual reports with the auditor does 
not in its title cover a section authorizing the examination of such 
companies and such section is void. Nor can it be claimed that such 
examination is for the purpose of verifying the report where it ap- 
pears that no report was filed. 


The act of 1877 which is an amendatory act of the act of 1865 relating to 
foreign companies, provides that the auditor shall examine the busi- 
ness of every insurance company doing business in the State. 


Held, That it applied only to foreign companies and did not authorize the 
examination of domestic companies. 


Appeal from Superior Court, Marion County. 


W. L. Taytor, Atty Gen., Merritt Moorss, and C. C. Hantey, for 
Appellant. 
C. F. Corrmy and Jameson & Joss, fur Appellee. 


Jorvon, J. 

The relator, as Auditor of State, instituted this action to 
obtain a writ of mandate against appellee to compel it to file 
in his office annual reports, and further to permit him, as such 
auditor, to have access to all of its books and papers, for the 
purpose of examining every detail of its business in the inter- 
est of its policyholders. 

The petition for the writ discloses: That appellee, the 
Commercial Insurance Company of New Albany, Ind., was 
originally incorporated under a special act of the Legislature, 
entitled, “An act to incorporate the New Albany Insurance 
Company,” approved February 2, 1832 (Acts 1832, p. 160). 
That the name of this company was subsequently changed, by 
a proceeding in court, to the Commercial Insurance Company 
of New Albany, Ind. That said company is engaged in doing 
a fire insurance business in this State, and since March 2, 1899, 
has wholly failed and refused to file annual reports in the 
office of the Auditor of State, and has failed and refused to 
permit the relator, as such auditor, to examine its books, pa- 


* Decision rendered, June 4, 1902. 
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pers, etc., all in violation of the provisions of an act of the 
Legislature approved March 2, 1899. An alternative writ was 
issued, reciting the facts alleged in the petition, and thereby 
appellee was commanded to file, in the office of the relator, 
“the duly verified statement required by law,” and to grant 
relator access to all its books and papers “for the purpose of 
an examination into every detail of the company’s business,” 
ete. Appellee successfully demurred to the alternative writ, 
and the court rendered its final judgment denying a peremp- 
tory writ of mandate. These rulings of the court are assigned 
as errors. The relator bases his demand for the right which 
he claims in this action upon the act of the Legislature ap- 
proved March 2, 1899 (Acts 1899, p. 220,), entitled “An act to 
require insurance companies organized by special act of the 
General Assembly of the State of Indiana to file annual re- 
ports with the Auditor of State, and declaring an emergency.” 
The first section of this act is as follows :— 

Be it enacted by the General Assembly of the State of In- 
diana, that every company created by special act of the Gen- 
eral Assembly of the State of Indiana, for the purpose of 
transacting the business of insurance, shall on or before 
the third Monday of January of each year, furnish the said 
Auditor with a statement, verified by the oaths of the presi- 
dent and secretary of said company, and signed by a majority 
of the directors of such company, which statement shall 
show :— 

(Here follow the several specifications of what the required 
statement shall exhibit.) Section 2 provides the amount which 
the Auditor of State shall charge and collect, for the State of 
Indiana, for an examination of the charter, and for the ex- 
amination of the statement and investigation of evidence of 
the investment of the assets of such company, in accordance 
with the provisions of the respective charters, and further 
provides that the provisions of the act shall not apply to 
Farmers’ mutual fire insurance associations organized under 
special act since the year 1852 and doing business strictly 
under the assessment plan. 


Section 3 reads as follows:— 


The Auditor of State shall examine or cause to be ex- 
amined, by some competent and disinterested person every 
detail of the business of any special charter company trans- 
acting business of insurance in this State whenever, in its 
judgment, such examination is required for the interest of 
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the policyholders of such company; and, for the purpose of 

such examination, has power, either in person or by one or 

more competent and disinterested examiners by him com- 
missioned in writing. 

Section 4 declares an emergency for the taking effect of the 
act. 

The principal proposition involved in this appeal relates to 
the question as to whether section 3 is properly embraced in 
the act under its title. The Attorney General, in behalf of 
appellant, affirms that the title of the act in question is sufti- 
cient to authorize the provisions enacted by section 3, under 
the requirements of article 4, § 19, of the State constitution, 
which provides :— 

Every act shall embrace but one subject and matters 
properly connected therewith; which subject shall be ex- 
pressed in the title. But if any subject shall be embraced in 
the act which shall not be expressed in the title, such act 
shall be void only as to so much thereof as shall not be ex- 
pressed in the title. 

This contention counsel for appellee deny, and with much 
force contend that the relator is not authorized under the act 
to subject the books and papers of appellee and every detail 
of its business to an examination by him in the interest of its 
policyholders, and in support of this contention it is claimed 
that section 3, under which the relator asserts his right to 
make an examination, is not properly a part of the statute, 
for the reason that it has been incorporated therein in viola- 
tion of the provisions of the above section of the constitution. 
Counsel for appellant further contend that the relator is jus- 
tified in his demand for an examination of the books and pa- 
pers and business of appellee under an act of the Legislature 
of 1865, which relates to foreign insurance companies, by vir- 
tue of the amendments of the original act as made in 1877. It 
is evident that the matter embraced in section 3 is not the sub- 
ject of the act as expressed and disclosed by its title. A read- 
ing of the title fully reveals that the subject of the legislation 
is to require “insurance companies organized by special act to 
file annual reports with the Auditor of State.” The question 
then arises, is the matter embraced in section 3 properly con- 
nected with the subject expressed within the meaning of the 
above section of the constitution? If the act had been en- 
titled as one either relating to or concerning insurance com- 
panies organized by special act, etc., quite a different question 
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would be presented, for such a title would in a sense be general 
and comprehensive in its character, and the legislation there- 
under would not be specially limited or confined to the subject 
of requiring the designated companies to file annual reports 
with the Auditor of State. When the subject of the act in 
question, as disclosed by the title, is considered, there certainly 
is no obvious connection between such subject and the matter 
or provisions embraced in section 3, which attempts to confer 
the power or right upon the Auditor of State to examine the 
books and papers of insurance companies mentioned whenever, 
in his judgment, such examination is required for the interests 
of the policyholders. 

Counsel for appellant, however, says: “The only purpose 
of requiring reports to be made to the Auditor of State was 
that they might be examined. A report would be of no ser- 
vice which could not be investigated; nor would a report afford 
any protection to the public unless, with the right to examine 
it, there were coupled the right to verify its statements by ac- 
cess to the books and papers of the company making the re- 
port.” But it is not the right to examine the'books and papers 
and all details of appellee’s business, in order to verify its 
annual report after the same has been placed on file in the 
Auditor’s office, that relator demands. In fact, it is shown 
that no report has been filed by appellee company, and the re- 
lator under its petition does not profess to limit or confine his 
demand to an examination of the company for the purpose 
of verifying its annual report, but the right exacted under the 
facts alleged in the petition is that of being permitted to make 
in examination of appellee’s books, papers, and business 
“whenever in his judgment such an examination is required 
for the interests of the policyholders of the company.” While 
this court has been liberal in the past in construing section 19 
of article 4 of the constitution, nevertheless it has frequently 
held that, when the title of an act is so special or limited as 
to include one particular only of some general subject over 
which legislation may be had, then and under such circumstan- 
ces the body of the act must be limited or confined to the par- 
ticular or special subject expressed in the title, and to matter 
properly connected with such particular subject, and the act 
cannot deal with other particulars of such general subject. 

It is too evident for argument that the title of the act in- 
volved points alone to legislation in respect to the filing of 
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annual reports of the companies specified or mentioned, and 
falls clearly within the rule asserted in State vs. Bowers, 14 
Ind. 195; Grubbs vs. State, 24 Ind., 295; Bright vs. McCullough, 
27 Ind., 223; State vs. Young, 47 Ind., 151; Henderson vs. Insur- 
ance Co., 135 Ind., 23. 

Apply the test prescribed by this court in State vs. Young, 
supra, which was approved in Henderson vs. Insurance Co., 
supra, and which may be accepted as a fair test in this case, 
and eliminate from the act in controversy all of its provisions 
except section 3, and it will become obvious that the latter sec- 
tion cannot be upheld under the title upon the ground that it 
embraces matters properly connected with the particular and 
limited subject expressed in the title. It has been frequently 
affirmed by the decisions of this court, and also by other au- 
thorities, that one of the essential objects of section 19, Art. 
4, in requiring the subject of an act to be expressed in its title, 
was to apprise the Legislature and the public in general in re- 
gard to the proposed legislation. It must be evident that the 
title herein involved would not serve to admonish any one that 
the purpose or subject of the proposed act was one which in 
any manner related to or was connected with the general ex- 
amination, at the pleasure of the Auditor of State, of the 
books, papers, and business of the companies mentioned in the 
title. Without further comment, for the reasons herein given, 
we are compelled to adjudge that the 'title of the act of 1899 is 
not broad enough to embrace section 3, and therefore said sec: 
tion is void for the reason that it does not embrace matters 
properly connected with the subject of legislation within the 
meaning and requirement of the provision of 'the constitution 
in question. 

The contention that relator’s demand to be allowed to make 
an examination of the books and papers of the company at his 
pleasure is authorized by virtue of section 2 of an act of 1877, 
amendatory of an act approved December 21, 1865 (see Acts 
Sp. Sess. 1865, p. 105; Acts 1877, p. 65), cannot be sustained. 
The act of December 21, 1865, is entitled :— 


An act regulating foreign insurance companies, doing 
business in this State: Prescribing the duties of the agents 
thereof, and of the Auditor of State in connection therewith, 
and providing penalties for the violation of the provisions 
of this act. 


The amendatory act of 1877 is entitled :— 
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An act to amend section one of an act entitled “An act 
regulating foreign insurance companies doing business in 
this State, prescribing the duties of the agents thereof, and 
of the Auditor of State in connection therewith, and pre- 
scribing penalties for the violation of the provisions of this 
act,” approved December 21, 1865, and adding supplemental 
sections thereto. 

Section 2 of this act is supplemental to that of 1865, as the 
power of examination thereby invested in the Auditor of State 
was not authorized under the provisions of said original act. 
It is beyond controversy that the amendatory act of 1877 
could not legitimately incorporate into, or make matters a 
part of, the original act of 1865 by amendment, or by supple- 
mental section, except only such matters as might have been 
embraced, under its title, in the original act of 1865: State 
vs. Bowers, 14 Ind., 195. It must follow, therefore, that sup- 
plemental section 2, being section 4925, Burns’ Rev. St., 1901, 
which provides that “the Auditor of State shall examine or 
cause to be examined by some competent and disinterested 
person, every detail of the business of any company transact- 
ing business of insurance in this State,” etc., must be held to 
apply to foreign insurance companies only, and not to do- 
mestic companies organized under the laws of this State, and 
lends no support to the right asserted by relator 'to examine 
the books and papers of appellee. 

The right of the relator to coerce appellee by mandate to file 
in his office the annual report required by the act of 1899 can- 
not be successfully controverted, but the alternative writ in 
this case was too broad. It not only commanded appellee to 
file annual reports, but also required it to allow the relator to 
make the examination in question, which, as we hold, he was 
not entitled to do. The writ, therefore, under these circum- 
stances, was properly quashed as a whole: Trant vs. State, 
140 Ind., 414; Applegate vs. State (Ind. Sup.), 63 N. E., 16. 

Judgment affirmed. 

Dowling, J., did not participate in the decision of this case. 





Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


ORIENT INS. CO. 
v8. 


McKNIGHT.* 


Where the policy provided that an increase of hazard should render it void, 
and that its provisions could only be waived by written indorsement, 
and there was evidence that the fire originated from a steam cornsheller 
set near the insured crib, the question whether such fact was an increase 
of hazard was for the jury. 

Held, That notice to the agent that such shelling was to be done, and his con- 
sent thereto, though not indorsed, was a waiver. 


- Appeal from Appellate Court, Second District. 


D. J. & D. J. Scuvyzer, Jr., and Carney & Carney, for Appellant. 
Wits, Lawrence & Wetsu, for Appellee. 


Carter, J. 


The appellee obtained a judgment against appellant on its 
policy insuring certain cribs of corn belonging to appellee 
from loss by fire. The judgment was affirmed by the Appellate 
Court, and the appellant company took this, its further appeal. 


Appellee had been engaged in shelling the corn with a steam 
cornsheller, and late at night, on or about September 14, 1899, 
the eribs took fire, and they and the corn in them were de- 
stroyed. The policy contained the following provisions: (1) 
That the entire policy should be void if the interest of the in- 
sured in the property be not truly stated therein; (2) that the 
entire policy should be void if the hazard be increased by any 
means within the control or knowledge of the insured; (3) that 
the entire policy should be void if the interest of the insured 
be other than unconditional and sole ownership; and (4) that 
“this policy is made and accepted subject to the foregoing stip- 
ulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added 
hereto; and no officer, agent, or other representative of this 
company shall have power to waive any provision or condition 
of this policy except such as by the terms of this policy may 


~* Decision rendered, June 19, 1902. 
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be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent, or 
representative shall have such power, or be deemed or held 
to have waived such provisions or conditions, unless such 
waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written 
or attached.” 

The principal defense was that in shelling his corn with a 
steam sheller set near ‘the cribs the hazard was increased by 
the insured, and that the policy thereby became void under the 
second condition of the policy above set out. While not conclu- 
sive, there was evidence to prove that the fire originated from 
the engine, and that the hazard was increased by shelling the 
corn in the manner adopted. But these were questions of fact 
which have been finally disposed of by the judgment of the 
Appellate Court, and although appellant asked the court to 
instruct the jury to find for the defendant, we would not be 
authorized to say. as a matter of law, under all the evidence, 
that the ‘hazard was increased and that the instruction should 
have been given. But, even if the hazard was increased in 
violation of said second provision of the policy, there was suf- 
ficient evidence upon which the jury were authorized to find 
that appellant had waived this provision. The plaintiff testi- 
fied that he notified the defendant’s agent when about to 
begin the work of shelling and shipping the corn that he in- 
tended to shell it with a steam sheller, and that the agent said 
it would be all right. Such waiver was not written upon or 
attached to the policy in compliance with its fourth provision, 
but we have held that such a provision may also be waived: 
Insurance Co. vs. Hart, 149 Ill., 513; Insurance Co. vs. Dow- 
dall, 159 Tll., 179; Insurance (o. vs. Caldwell, 187 II., 73. 
Such provisions, being for the benefit of the company, may be 
waived by it, and when having knowledge of the fact it should 
not be permitted to retain the money of the insured and treat 
the policy as in full force until a loss occurs, and then for the 
first time seek to avoid the policy. Counsel for appellant 
have referred to cases holding otherwise, including Northern 
Assur. Co. vs. Grand View Building Ass’n (decided by the Su- 
preme Court of the United States at its October term, 1901, by 
a divided court), 22 Sup. Ct., 133; but we have adopted a dif- 
ferent rule in this State, and it must be applied in this case. 
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Criticisms are made upon the rulings of the court in refer- 
ence to the evidence and in instructing the jury, but in the 
main they relate to the same question above mentioned, and 
need not be here commented on. After consideration of the 
arguments and of all the questions raised, we find no sufficient 
cause to reverse the judgment. It will therefore be affirmed. 

Judgment affirmed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation, 


BENEVOLENT AssocIATION.— BENEFICIARY. 


In the case of Screwmen’s Benevolent Association vs. 
Whitridge, decided by the Supreme Court of Texas, May 28, 
1902, the certificate provided that in order to change the bene- 
ficiary a new certificate must be issued, and the wife was 
named as beneficiary. There was no provision for any other 
beneficiary in the laws of the order in case of the prior death 
of the one named. It was held that a child of the deceased 
member could not recover without proof that the deceased 
wife survived the member. 


Acvurpent.—HomicipE or SUICIDE. 


In the case of Furbush vs. Maryland Casualty Co., decided 
by the Supreme Court of Michigan, June 24, 1902, it was held 
that where the deceased was in no ways responsible, an inten- 
tional homicide is an accident within the meaning of the 
policy. Evidence that insured had been intemperate for four 
months, and was financially embarrassed and worried about 
his affairs was admissible as evidence of suicide. 
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Benevotent Socrety.—Svuspension oF MEMBER. 


In the case of Seehorn vs. Supreme Council Catholic 
Knights of America, decided by the Court of Appeals at Kan- 
sas City, Mo., July 2, 1902, it was held that a member of a 
benevolent society cannot be suspended by the mere verbal 
declaration of the president where no written record is 
made of the act, nor without notice and an opportunity to 
be heard whether provision is made in the by-laws for such 
notice or not. The law of the land provides that before a citi- 
zen can be affected in his personal or property rights he is en- 
titled to be heard. 


CHANGE OF InTEREST.—THREE-F'ourTHS VALUE CLAUSE.—VALUED Po icy. 


In the case of Millis et al. vs. Scottish Union & National 
Ins. Co., decided by the Court of Appeals at Kansas City, Mo., 
June 2, 1902, the agent who wrote the policy was previously 
informed that one of the parties in the insured firm was ne- 
gotiating to sell his interest, and stated that it would make 
no difference. Afterward, on paying the premium, one of the 
firm informed him that the change had been made, and no ob- 
jection was raised. It was held that this was a waiver of a 
prohibition against change of title or interest. The policy 
contained a three-fourths value clause and also insured 
against all direct loss through fire to an amount not to exceed 
the amount of the policy. It was held that the first clause 
controlled the other, and the liability was limited to three- 
fourths of the value within the policy. Buildings placed on a 
mining lease for use in mining work, are not real property in 
the sense of the Missouri statute making policies on real prop- 
erty valued policies. 


Watver or IncrEAsED ASSESSMENTS. 

A member of a benefit association who expresses himself 
satisfied with an increase of assessments through a change of 
the by-laws, and pays such increase without protest, waives 
his right afterward to object to the increase. Such was the 
decision of the Supreme Court of Michigan rendered June 3, 
1902, in the case of Pokrefky vs. Detroit Firemens’ Fund Ass’n. 


Liasinity or Rariroap For Fire Due tro NEGLIGENCE. 
In the case of Hartford Fire Ins. Co. et al. vs. Chicago, Mil- 
waukee & St. Paul Railway Co., decided by the Supreme Court 
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of the United States November 6, 1899, the railroad had leased 
a strip of land for a storage warehouse under a stipulation 
that it should be exempt from liability for fires from its loco- 
motives, although due to negligence. It was held that where 
the lease involved no relations of the railroad to the public as 
a common carrier the stipulation was not against public 
policy and was valid. In the absence of anything controlling 
in the National Constitution, questions of public policy are de- 
termined by the law of each particular State. The decision of 
the highest court in such State that a contract exempting a 
‘ailroad for negligence in setting fire to a storage warehouse 
on its right of way is binding on a Federal court. 


Murtvat Company.—Guaranty Funp. 

In the case of Dwinnell vs. Minneapolis Fire & Marine Mu- 
tual Ins. Co. et al.,-decided by the Supreme Court of Minne- 
sota July 3, 1902, the following syllabus was furnished by the 
court :— 


The Mutual Fire Insurance Company of Minnesota was 
duly incorporated, under and pursuant to chapter 175, Laws 
1895, for the purpose of doing a general fire insurance busi- 
ness on the mutual plan. Thereafter an attempt was made 
to change the character of the corporation, by amendments 
to its articles, to authorize and empower it to do a marine 
insurance business but the statutes on the subject were not 
complied with, and the company was never legally author- 
ized to issue marine policies. In connection with the at- 
tempted change in the character of the corporation, the 
officers undertook to create and provide a capital stock or 
guaranty fund; and defendants in this action, for that pur- 
pose, signed and delivered to the corporation a subscription 
contract whereby they promised to pay to the company the 
sum set opposite their names at such times and in such 
amounts as might from time to time be required by the com- 
pany. Thereafter, for the purpose of giving standing and 
credit to the corporation and inducing persons to take its 
policies, the officers thereof represented by public adver- 
tisements, extensively circulated, that it possessed a capital 
or guaranty fund. But it does not appear that any of the 
present creditors of the concern were induced thereby to 
insure their property with the company; nor does it 
appear that the company actually engaged in a marine in- 
surance business, or issued other than mutual policies, pay- 
able in case of loss by assessments upon policyholders in 
proportion to the amount of insurance carried by each. The 
company became insolvent, and this action was brought by 
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the receivers to recover against the subscribers to the guar- 
anty fund for the full amount subscribed. It is held:— 


That a mutual fire insurance company is not authorized, 
as an incident to the exercise of the general powers and 
functions of such a corporation, to create or provide a capi- 
tal or guaranty fund; nor is such a power conferred upon a 
mutual company by chapter 175, Laws 1895. 

A mutual fire and marine insurance company may, under 
the provisions of that statute, provide such a fund in the 
manner therein directed; but it is held in this case that the 
complaint does not show that the company in question was 
ever organized as a marine company, or that it possessed, or 
ever exercised, the power to issue marine policies. 

A subscription to such fund as provided by the statute is 
in the nature of a loan, or an agreement on the part of the 
subscriber to advance to the company from time to time 
money sufficient to enable it to pay current losses and ex- 
penses, the same to be refunded to them subsequently, with 
interest. 

That the facts pleaded in the complaint do not estop de- 
fendants from disputing their liability as subscribers to 
such fund. 


Vacancy.—Morvat Insurance. 


In the case of Hoover vs. Mercantile Town Mut. Ins. Co., de- 
cided by the Court of Appeals at St. Louis, Mo., March 18, 
1902, the following syllabus was furnished by the court :— 


A policy of insurance provided that it would be void if the 
building described should “ be or become vacant or unoccu- 
pied and so remain for ten days” unless by agreement in- 
dorsed on or added to the policy. The building became va- 
cant for a longer period, after which it was occupied and so 
remained until the fire. Held, That the policy had been 
avoided. 

Under a policy such as is above described the burden of 
proof to show the unoccupied condition of the building is 
upon the defendant. 

The Missouri act of 1897 (Rev. St., 1899, §§ 7973, 7974) 
“construing warranties ” in certain insurance policies does 
not alter the effect of a stipulation in a town mutual fire 
policy by which it ‘becomes void if a building is allowed to 
be vacant or unoccupied for a specified period of time. The 
word “condition” in the second section in said act (Rev. St. 
1899, § 7974) refers to facts existing when the policy is 
made. 


_ Town mutual fire and other insurance companies named 
in section 8084 (Rev. St., 1899) are exempt from the provi- 
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sions of chapter 89, Rev. St., 1889 (now article 6, c. 119, Rey. 
St., 1899). 

Contracts of insurance are to be construed like other con- 
tracts, and their terms accepted in their plain and ordinary 
sense. 


Slight circumstances have been held to show an intent to 
waive forfeiture, after knowledge thereof. 

“Occupation” of a dwelling house means living in it. 
The use for which premises are intended should be consid- 
ered in determining what is meant by the word “ unocecu- 
pied ” as contained in a policy. 

Instructions should not be conflicting. 

The court holds it unnecessary to decide whether section 
8084 (Rev. St., 1899), concerning town mutual insurance 
companies, applies to policies issued to members of those 
companies prior to the enactment of that section. 


Benevotent Socrery.—Expuision.—Reocovery Back or Premium. 

In the case of Supreme Council Catholic Knights of 
America vs. Gambatti et ux., decided by the Court of Civil Ap- 
peals of Texas May 14, 1902, it was held that where a member 
was wrongfully expelled by the society he was entitled to re- 
cover back all the premiums paid with interest, and the soci- 
ety was not entitled to an allowance for the cost of the insur- 
ance while it was in force. 


Insurance By Cestur Que Trust. 

In the case of Saunders vs. Armstrong, decided by the Court 
of Appeals of Kentucky, March 21, 1901, it was held that insur- 
ance of a chattel in her own name by a cestui que trust does 
not inure to the benefit of the trustee, and can be attached by 
her creditor. 





Steinmeyer et al. vs. Steinmeyer et al. 


SUPREME COURT OF SOUTH CAROLINA. 


STEINMEYER ETAL. 
v8. 
STEINMEYER ET AL.* 


The property was originally owned by E., who conveyed by a deed to 
Cc. CC. afterward insured in her own name and interest. Cred- 
itors of E. secured a decree subjecting the property, after exhaust- 
ing the grantor, to their interest. Shortly after C. again insured 
in her own name and interest. The property was sold after the fire 
under order of the court, and the proceeds applied to the claims of 
creditors, leaving a balance still due in excess of the insurance 
money. 

Held, That C. still had an insurable interest at the time of insuring, and 
the policy clause requiring sole and unconditional ownership was 
not violated. Her position was that of owner, subject to an in- 
cumbrance. 


Held, That the proceeds of the policy belonged to C. and not to the 
creditors. 


Appeal from Common Pleas Circuit Court of Charleston 
County. 


Bust & Buist and J. E. Burke, for Appellants Steinmeyer. 
Mircnett & Suir, fur Appellant Insurance Company. 


JONES, J. 

This contest involves the question whether the Germania 
Fire Insurance Company is liable on its policy of fire insurance 
issued to Carrie Steinmeyer, and, in the event of such liability, 
who is entitled to the proceeds of the policy. The defendant 
company issued its policy to Carrie Steinmeyer on the 8th day 
of May, 1899, insuring certain buildings therein mentioned 
known as No. 118 Beaufain Street, in the city of Charleston, 
S. C., against loss or damage by fire. These buildings were 
partially destroyed by fire on the 24th day of May, 1899, and 
the damage was adjusted at $580. The insurance company 
denies liability, alleging that the policy is void by reason of 
the breach of the conditions of said policy, the answer in this 
regard being as follows: “(5) Further answering, and for fur- 
ther defense, this defendant alleges that the said policy of in- 
surance contained a provision or condition that the same 
should be void if the interest of the insured in the property be 
* Decision rendered, July 17, 1902. 

VoL. XX XI.-56. 
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not duly stated herein; and this defendant is informed and be- 
lieves, and on information and belief avers, that the interest 
of the said Carrie A. E. Steinmeyer was not truly stated in 
said policy, inasmuch as the said Carrie A. E. Steinmeyer has 
been adjudicated to hold said property as trustee, and that by 
reason of said violation of said provision or condition of said 
policy the said policy has become null and void, and this de- 
fendant is not liable thereunder. (6) That said policy of in- 
surance contained a further provision or condition that the 
same should be void if the interest of the insured be other 
than unconditional and sole ownership, or if any change took 
place in the interest, title, or possession of the subject of in- 
surance, except change of occupants, without increase of haz- 
ard, whether by legal process or judgment, or by voluntary 
act of the insured or otherwise. And this defendant is in- 
formed and believes, and on information and belief avers, that 
the interest of the insured, the said Carrie A. E. Steinmeyer, 
was not unconditional and sole ownership, and that her inter- 
est and title in the subject of insurance has been changed, 
inasmuch as the said Carrie A. E. Steinmeyer has been adjudi- 
eated not to have been unconditional and sole owner in said 
property, and that she held the same in trust; and that by 
reason of said violation of said provisions and condiZicns of 
the said policy the said policy has become null and vyid, and 
the defendant is not liable.” The policy contained provisions 
that the entire policy 
Shall'be void * * * if the interest of the insured in the 
property be not truly stated herein, * * * if the inter- 
est of the insured be other than unconditional and sole 
ownership, * * * or if any change, other than by death 
of the insured, take place in the interest, title, or possession 
of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or 
judgment or by voluntary act of the insured or otherwise. 
The property insured was originally owned by Eliza R. 
Steinmeyer, who conveyed the same to Carrie Steinmeyer in 
May, 1894, who every year thereafter up to the date of the 
policy in question insured the premises in the defendant com- 
pany in her own name and interest. In 1897 creditors of 
Eliza Steinmeyer brought an action to set aside this deed, 
with other conveyances, as in fraud of their rights, and as the 
result of that suit this court affirmed the decree of the Circuit 
Court, rendered August 13, 1894, adjudging said conveyance 
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to be voluntary, and subjecting the property conveyed, if 
necessary, after exhausting the grantor, to the payment of the 
judgment in favor of the grantor’s creditors. The decree of 
this court in said cause (Steinmeyer vs. Steinmeyer, 55 8S. C., 9, 
33 8. E., 15) was rendered April 18, 1899, and the remittitur 
was filed in the Circuit Court May 2, 1899. Six days thereaf- 
ter the policy in question was issued. After the fire, which 
occurred on the 24th day of May, 1899, the property was sold 
under the order of the court, and the proceeds applied to the 
judgment in favor of the said creditors, leaving a balance due 
thereon more than the amount of the insurance money 
claimed. 

Do these facts warrant a conclusion that the policy is void 
by reason of a breach of the quoted conditions? We think 
not. The clause or condition last quoted, relating to change 
of interest, title, or possession, is not applicable, for such con- 
dition refers to change of interest after the issuance of ‘the 
policy and before the fire. In this case it appears that there 
was no change of interest between the issuance of the policy 
and the fire. The other conditions relate to the interest or 
ownership of the insured at the time of the insurance. Such 
conditions are reasonable and valid, and a breach of them 
should prevent a recovery. In 1 May, Ins., § 283, the author 
says: “ Inquiries about a greater or less interest and a more 
or less perfect title usually refer to the quality of the estate, 
having reference to its duration,—whether an estate in fee, 
for life, for years, or at will,—to what is vested in distinction 
from what is conditional or contingent, and not to questions 
of incumbrances, as affecting the quantity of estate.” The 
question, then, is, what was the interest of the insured, and 
was her ownership sole and unconditional, with respect to the 
insurance company, at the time of the insurance? The title of 
a grantee in a voluntary conveyance by the owner is good 
against the grantor and all the world, subject to the equity of 
the grantor’s creditors to have the property, if necessary, ap- 
plied to the payment of their judgment against the grantor. 
In the absence of actual fraud, as in ‘this case, a voluntary 
deed is not void ab initio, and it is unassailable even by the 
creditors of the grantor until it is legally ascertained that the 
property is necessary to pay the creditor after exhausting the 
grantor: Suber vs. Chandler, 18 8. C., 529. Then it is void 
only as against the right of the creditor to subject it to his 
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judgment. When it is said that such a voluntary deed is 
“void” or “set aside,” these 'terms must be understood as 
meaning only that the conveyance, while good against all 
others, shall not operate to defeat the equity of the creditors 
of the grantor. With respect to any right of the insurance 
company, the insured, by the grant of the owner, was invested 
with the fee-simple title at the time of the insurance. The 
insured’s ownership was sole because no one else had any in- 
terest in the property as owner, and it was unconditional be. 
‘ause the quality of her estate therein was not limited or 
affected by any condition. The right of the grantor’s creditors 
in certain contingencies to subject said property to their 
claims did not give such creditors any interest in the property 
as owners, nor did the judgment declaring the deed void as 
against creditors operate to restore the fee to the grantor, 
with respect to the insurance company. The status of the 
voluntary grantee at the time of the insurance was rather 
that of one holding the fee subject to an incumbrance, the 
equity of the grantor’s creditors. The existence of a lien or 
incumbrance on the insured’s property is not a breach of the 
condition which requires sole and unconditional ownership: 
Insurance Co. vs. Weill, 28 Grat., 389; Carrigan vs. Insurance 
Co., 53 Vt., 418; Carson vs. Insurance Co., 48 N. J. Law., 300; 
Hubbard vs. Insurance Co., 33 Iowa, 325; ° Dolliver vs. Insur- 
ance Co., 128 Mass., 315. It does not appear that any inquiries 
were made by the insurance company as to the existence 
of incumbrances against the property, and no representa- 
tions were made by the insured touching her interest in said 
property execept what would be involved by the use of the 
terms of the conditions considered. The insured was in the 
use and possession of the premises under said deed at the time 
of the insurance, and clearly had an insurable interest there- 
in; and it is difficult 'to say how she could have described her 
interest or estate in the property other than as sole and un- 
conditional owner. All would admit that she would have 
been such an owner if the claims of the grantor’s creditors had 
been paid by any one, or in any way released or discharged, 
before sale of the premises. But as the creditors had no title 
in the premises to convey, how could the mere payment of 
their claims add anything to the insured’s title, beyond merely 
removing an incumbrance? Under the circumstances, the po- 
sition of the insured was not essentially different than would 
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be the position of any debtor insuring property held in fee 
simple, but subject to an outstanding mortgage or judgment 
lien. Such outstanding incumbrances may undoubtedly affect 
the risk, but the insurance company may, if it sees fit to do so. 
protect itself against such risks by appropriate stipulations 
in the contract. 

The next question is, who is entitled to the proceeds of the 
policy,—the insured, Carrie Steinmeyer, or the plaintiffs, who 
claim as creditors of the grantor, Eliza Steinmeyer? The 
contention of the plaintitts is that, in respect to the proceeds 
of the policy, Carrie Steinmeyer, while not being an express 
trustee, has a relationship to plaintiffs in the nature of a quasi 
trustee, and public policy will, therefore, require that the pro- 
ceeds of the policy should be applied, ex zquo et bono, to the 
plaintiff. To sustain this proposition plaintiffs cite the cases 
of Paper Co. vs. Langley, 23 8S. C., 129; Clyburn vs. Reynolds, 
318. C., 118; Green vs. Green, 50 8. C., 532. The two last- 
named cases held that insurance money collected by a life ten- 
ant on a total loss by fire should be used in rebuilding or 
should go to the remainder-man, reserving the interest of the 
life tenant for life ‘to him, upon the ground that a life tenant, 
with respect to the property insured, was a quasi trustee to 
the remainder-man, and that public policy requires such a dis- 
position of the proceeds of insurance so affected. These cases 
are not applicable, as the insured in this case was not a life 
tenant insuring for full value buildings, the fee in which be- 
longed to remainder-men, with whom the insured occupied a 
‘relation of trust with respect to the preservation of the prop- 
erty insured. The case of Paper Co. vs. Langley comes more 
closely to the point in hand; but in that case the insured had 
purchased property at a sheriff’s sale under circumstances 
amounting to fraud in law, and while in possession under the 
sheriff's deed had insured the property, and, it having been 
burned, received the insurance money. The court, having 
held the sale void by reason of the conduct of the purchasers 
in entering into an agreement having the effect to chill the 
bidding, held the insured accountable to the true owner for 
the insurance money. The language used by the court was: 
“If, as we have seen, the defendants stood in the relation of 
quasi trustees toward the plaintiffs, then the money received 
by them for the insurance on the house of the plaintiffs be- 
longed, ex quo et bono, to the plaintiffs. This money may 
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be regarded as a compensation, in part at least, for the loss 
of property which has been adjudged to be the property of the 
plaintiffs, and therefore in equity and good conscience it be- 
longs to the plaintiffs. Any other view would, contrary to 
well-established principle, enable the defendants to make 
profit for themselves out of the quasi trust property. It is, in 
effect, money had and received by the defendants to the use of 
the plaintiffs, and as such recoverable by the plaintiffs, subject, 
however, to a deduction of all amounts actually paid by the 
defendants, either by way of premiums or otherwise, in effect- 
ing or collecting such insurance.” In the case just cited the 
insured effected insurance on the property of another, of which 
he had obtained possession under circumstances which ren- 
dered the sale voidable by the owner. In this case the insur- 
ance was effected by one to whom the original owner had con- 
veyed by deed, which the original owner and grantor could not 
assail. This case should be decided upon correct principles of 
law as applicable to the respective rights of the parties under 
the particular facts. All must admit, and we have already 
held, that the insured had an insurable interest in the build- 
ings which were partially burned, and that such insurable in- 
terest is covered by the policy. No one has estimated the 
value of such insurable interest except as valued in the ad- 
justment of the amount of the loss, $580. Can it be said that 
the insured shall take nothing as the fruit of her contract with 
the company, for which she alone paid the consideration? 
The proper solution of the question requires that notice be 
taken of the nature of the policy of insurance. The authori- 
ties generally agree that a contract of fire insurance is a per- 
sonal contract between the insurer and insured, by which the 
former undertakes to indemnify the latter for the loss he sus- 
tains by fire. Being a personal contract, it does not run with 
the buildings said to be insured, is not an incident to the thing 
insured. Being a contract of indemnity, it is essential that 
the insured have an insurable interest in the subject of insur- 
ance: 1 May, Ins., §§ 2,6; 16 Am. & Eng. Enc. Law (2d Ed.), 
840-843; Carpenter vs. Insurance Co., 16 Pet., 496; Annely vs. 
De Saussure, 26 8S. C., 505; Swearingen vs. Insurance Co., 52 
S. C., 315. If, therefore, Carrie Steinmeyer had an insurable 
interest, and her loss with reference to that interest has been 
estimated to be the fund in dispute, and if the contract for 
which she alone paid the premium is one of personal indem- 
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nity, upon what principle of law, justice, or public policy can 
that which is hers be given to the creditors of another? It is 
not doubted that the creditors of Eliza Steinmeyer had the 
right to resort to the insured property, or to that into which 
the insured property had ‘been converted, having the right to 
follow the property of their debtor; but this gives them no 
right to the insurance money, which does not represent their 
debtor’s property, but represents the amount of personal in- 
demnity going to Carrie Steinmeyer for her loss. In 14 Am. 
& Eng. Enc. Law (2d Ed., 343) the law is thus stated: “ Money 
due on a policy of insurance, procured by the grantee on 
buildings situated on the property, title to which has been 
conveyed to him in fraud of the grantor’s creditors, is not to 
be deemed proceeds of the property, and cannot be subjected 
by the grantor’s creditors to the payment of his debts. A 
policy of insurance against fire is not an incident to the prop- 
erty insured, but is a mere special agreement with the insured, 
indemnifying him against such loss or damage from fire as he 
may sustain thereby. If the creditors have a lien by mort- 
gage, judgment, or execution, they can insure their own inter- 
est; but they can have no right to attach insurance money due 
to any one but their own debtor.” Among the cases cited to 
support the text is Forrester vs. Gill (11 Colo. App., 410), 
which is exactly in point, and thus reasons out the proposi- 
tion: “A transfer of property made with the intent to de- 
fraud creditors is void as to them, and their right to follow 
the property extends to its proceeds or other form of property 
into which the fraudulent grantee may have converted it. If 
the fund which the plaintiff seeks to subject to the payment of 
his debt was the proceeds of the property, the evidence was 
admissible, and its exclusion error. The main question in the 
case, therefore, is, ‘Was the money due from the insurance 
company the proceeds of the property?’ We think this ques- 
tion must be answered in the negative. Insurance is a con- 
tract of indemnity. The insurer agrees for a consideration to 
pay to the insured a stipulated amount in case the latter shall 
sustain a loss or damage in consequence of the happening of 
some event or contingency contemplated by the contract. It 
is a personal contract, and does not run with the title to the 
property: Cummings vs. Insurance Co., 55 N. H., 457; May, 
Ins., $§ 1,6. The money which the insurance company agreed 
to pay to Mrs. Craft was not payable as a price for the prop- 
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erty, and its payment would not operate to convert the prop- 
erty into a fund. It was her personal interest in the property 
which was insured, and the agreement was to pay to her per- 
sonally a certain amount in case of injury to her interest from 
a specified cause. That she had an insurable interest is con- 
ceded, and, even if it were not conceded, is settled ‘by the ad- 
judications. The fund which the plaintiff seeks to reach does 
not in any sense represent the property. Therefore it cannot 
be taken for the husband’s debt, as the property itself might 
have been. The fact that the transaction by which her inter- 
est was created might have been avoided by her husband’s 
creditors gives them no claim to money payable to her as com- 
pensation for the destruction of that interest upon a contract 
which she had the right to make, which in no manner affected 
the interest of her husband, and in consequence of which no 
injury could result to those creditors: Lerow vs. Wilmarth, 
91 Mass., 3882; Bernheim vs. Beer, 56 Miss., 149; McLean vs. 
Hess, 106 Ind., 555; Nipple’s Appeal, 75 Pa., 472.” We agree, 
therefore, with the Circuit Court, that the defendant company 
is liable upon the policy, and that Carrie Steinmeyer, the in- 
sured, is entitled to receive the proceeds thereof. This ren- 
ders it unnecessary to consider any further the exceptions. 
The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF IDAHO. 


REED ET AL. 
v8. 


ANCIENT ORDER OF THE RED CROSS.* 


An action at law will lie on a certificate of membership which provides 
that upon death of the member the association will pay to the bene- 
ficiary therein named, out of the mortuary fund, the amount of one 
assessment on the membership, not exceeding $2,000. 


Where the constitution of the association provides that, upon the failure 
of a subordinate lodge to make a monthly report and to remit as- 
sessments, the secretary of the supreme lodge shall give notice 
(using a form prescribed) in writing, and mail such notice to the 
president, secretary, and treasurer of the subordinate lodge, the fail- 
ure to make such report and remittance does not, in the absence of 
such notice, work a suspension of the subordinate lodge. 


Where it is expressly provided in the constitution of the association that 
the secretary of a subordinate lodge shall collect, and forward to the 
supreme lodge, all assessments against members, such secretary is 
the agent of the supreme Jodge, and payments of assessments by 
members to such secretary are payments to the supreme lodge, not- 
withstanding the constitution declares, in general terms, that the 
officers of subordinate lodges are agents of the members, and not 
agents of the supreme lodge. - 


Appeal from District Court, Kootenai County. 


Cuartes L. Herrman, for Appellant. 
McFartanp & McFartanp, fur Respondents. 


Quartes, C. J. 

The appellant, a corporation organized as a fraternal society 
for the protection of its members against loss by reason of 
accident and death, issued, through its supreme president and 
supreme secretary, on the 28th day of April, 1900, a certificate 
of membership to one Maurice Dobbins, in which it agreed to, 
and did, insure the said member against injury from accident 
and death, upon certain terms and conditions. In said cer- 
tificate, among other things, it is stipulated “that Maurice 
Dobbins has been regularly admitted a member of Clarks Fork 
Lodge, 2, located at Clarks Fork, Ida., and while in good stand- 
ing in this fraternity is entitled to all the benefits of member- 
ship; and at death his beneficiary, being Courtie Dell Reed. 
related to him as a sister, shall be permitted to participate in 
* Decision rendered, May 29, 1902. Syllabus by the Court. 
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the mortuary fund to the amount of one assessment on the 
membership, not exceeding the sum of two thousand dollars, 
which sum will be paid to said beneficiary within ninety days 
after satisfactory proof of such member’s death shall have 
been received by the supreme trustees.” This action was 
commenced upon said certificate, and the complaint alleges 
the performance of the conditions required of said member, 
Dobbins, during his life, and the performance of all the condi- 
tions required of the said beneficiary, the respondent Courtie 
Dell Reed, after the death of said member. The complaint 
also alleges “that at the time of the death of said Dobbins 
there existed and remained, and ever since has existed and re- 
mains, a mortuary fund, belonging to said defendant, ample 
and sufficient to pay the amount of said insurance; to wit, the 
sum of $2,000, and out of which it is proper and just that the 
same should be paid, and which said mortuary fund was and is 
created for the purpose of paying such claims.” There is no 
specific allegation in the complaint as to the amount of money 
that one assessment on the membership would produce. 
There was no demurrer to this complaint, and the defendant 
answered, denying the allegations of the complaint, except as 
to the corporate existence of the defendant and the issual of 
said benefit certificate. The answer also avers and sets forth 
some of the provisions of the constitution, which will here- 
after be discussed. The cause was tried before the court and 
a jury. After the jury was sworn, and the respondents had 
called their first witness, the appellant objected to the intro- 
duction of any evidence on the ground that the complaint did 
not state a cause of action, and that the complaint shows that 
the plaintiffs had not sought the proper remedy. Counsel for 
appellant, in stating said objection, said: ‘“ This is an action 
solely for money, but it is based upon this benefit certificate, 
which does not provide they shall be paid the specific sum of 
$2,000, but gives the beneficiary the right to participate in the 
mortuary fund to the extent of one assessment on the mem- 
bership of that order; and they are not entitled, under their 
beneficiary certificate, to an absolute money judgment, and 
have, therefore, brought their suit wrong.” This objection 
was overruled, to which appellant excepted, and the first as- 
signment of error is based upon this action of the court, and is 
stated in the record as follows: “The court erred in overrul- 
ing defendant’s objection to the introduction of any evidence 
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in behalf of the plaintiffs in this cause, made upon the ground 
that the complaint does not state a cause of action or a cause 
of suit, and that the complaint in this cause shows upon its 
face that the plaintiffs have not sought the proper remedy; 
the said action being an action solely for money. but it is 
based upon a benefit certificate which does not provide for the 
payment of any specific sum of money, and gives the benefici- 
ary the right to participate in a mortuary fund to the extent 
of one assessment on the membership of the defendant order.” 
Counsel for appellant devotes a large part of his brief to a 
discussion of this assignment of error. He contends that the 
respondents mistook their remedy, and that the proper 
remedy was a suit in equity for specific performance, and cites 
the following authorities: Smith vs. Association (C. C.), 24 
Fed., 685; In re La Solidarite Mut. Ben. Ass’n, 68 Cal., 392; 
Curtis vs. Insurance Co., 48 Conn., 98; Association vs. Sears, 
114 Ill., 108; Newman vs. Association, 72 Iowa, 242; Rains- 
barger vs. Association, 72 Iowa, 191; Bailey vs. Association, 
71 Iowa, 689; Deardorff vs. Association, 89 Cal., 599; Burdon 
vs. Association, 147 Mass., 360. We have carefully examined 
each of the decisions cited, and find that none of them are in 
point. The certificate sued on in this case is entirely different 
from those involved in the cases cited. In the cases cited the 
respective benefit associations undertook to pay to the nomi- 
nee or beneficiary, after the death of the assured, the proceeds 
of an assessment, less costs and expense of collection, not to 
exceed in amount a certain sum. Here the stipulation is that 
the appellant will pay out of the mortuary fund “ the amount 
of one assessment,” not to exceed $2,000. The complaint 
alleged a mortuary fund in the appellant’s treasury to exceed 
the maximum amount of the mortuary benefit stipulated in 
the certificate, and proved that there was some five or six 
thousand dollars in said fund. The facts alleged in the com- 
plaint justify the inference that one assessment on the mem- 
bership amounted to more than $2,000, and there is no con- 
tention on behalf of appellants that one assessment on the 
membership would not produce $2,000 or more. The amount 
of “ one assessment on the membership ” is a matter particu- 
larly and peculiarly within the knowledge of the appellant, 
and not to be presumed to be within the knowledge of the re- 
spondents. While the complaint did not state positively that 
one assessment on the membership amounted at the date of 
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the death to $2,000, yet it does not appear in the record that 
that objection to it was ever made in the lower court; and 
after verdict and judgment we will not hold that defect in the 
complaint fatal, the specific objection not having been raised 
by special demurrer on the ground of uncertainty in the trial 
court. 

The transcript contains the constitution and general laws 
of the appellant. Section 27 thereof contains the following 
provision :— 

He [a member] shall! be liable for all subsequent benefit 
assessments in accordance with the laws of the order. The 
rate of assessment shall be [gives table of rate of assess- 
ment from age sixteen to fifty-five years], which assessment 
shall be for the purpose of creating a mortuary fund out of 
which to pay the mortuary claims of the order, and no part 
of the mortuary fund shall be used for any other purpose. 


The complaint defectively stated a cause of action. The 
only defect in the statement thereof in the complaint was the 
uncertainty as to the amount of one assessment on the mem- 
bership, but this objection could only be made by special de- 
murrer, and, if not made in that way, was waived: Sections 
4174, 4178, Rev. St. It must be kept in mind that the stipula- 
tion in the certificate was to pay, not the proceeds of one 
assessment of the membership, less expenses and cost of col- 
lection, not exceeding $2,000, but that the said beneficiary 
should be paid out of the mortuary fund the sum of the 
amount of one assessment on the membership. The assess- 
ment is referred to in the certificate to fix the extent of the 
liability of the appellant, and not with the intent or purpose 
of creating a fund with which to pay the death loss. The 
stipulation is not to pay out of the assessment, but to pay out 
of the mortuary fund the amount of one assessment, not the 
amount collected from one assessment, less cost of collection; 
and herein lies a clear distinction between this case and the 
cases cited by appellant, and hereinbefore cited. In New- 
man vs. Association, supra, the court, inter alia, said: “ The 
extent of the defendant’s obligation is fixed by the certificate 
of membership. The association does not agree to pay any 
sum from any general fund, nor does it provide any general 
fund. It merely agrees to levy an assessment, and pay over 
such sum as may be collected upon it, less expenses,” etc. In 
Rainsbarger vs. Association, supra, the court, in speaking of 
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the obligation of the association, said: “It did not contract 
for the payment of a specified sum on the death of the mem- 
bers, but its undertaking was that it would make an assess- 
ment on its members at the time of the death, and pay over 
the proceeds of such assessment to the beneficiary.” 

We now come to the principal contention of appellant, 
which is that Clarks Fork Lodge, No. 2, was in suspension at 
the time of the decease of the assured; hence that the appel- 
lant is not liable on said certificate. The record shows that it 
was proven at the trial that said lodge was organized or char- 
tered May 4, 1900; that the assessments collected from the 
members by the secretary of said subordinate lodge were not 
forwarded for the months of July and August, and no monthly 
reports for the months of July, August, September, and Octo- 
ber, 1900, were sent to the supreme lodge by the secretary of 
the said subordinate lodge until the 8th day of January, 1901, 
when such reports and assessments were remitted and trans- 
mitted by the secretary of said subordinate lodge to the su- 
preme lodge; that the supreme lodge accepted the assess- 
ments of all the members, except those of said assured 
Maurice Dobbins, but refused to accept his assessments. The 
evidence shows that said assured died November 19, 1900; 
that he paid all his assessments and dues to the secretary of 
the said subordinate lodge, the last one being paid by the 
hands of another while he was sick in November. It is 
claimed by the appellant that the failure of the secretary of 
the subordinate lodge to transmit said assessments from its 
members to the supreme lodge, and his failure to send monthly 
reports, worked a suspension of said subordinate lodge and all 
its members, and that it was out of the power of the supreme 
lodge to reinstate a dead member. Section 30 provides for 
suspension of individual members, but as there is no claim 
that the assured was suspended, other than by the suspension 
of the lodge, section 30 has no application, for the reason that 
the assessments and other dues and taxes from said assured 
were promptly paid. By the terms of section 40, a lodge, to 
be suspended for nonpayment of assessments and failure to 
make monthly reports, must have notice of such suspension, 
and which must be given by the supreme secretary, in writing, 
to the president, secretary, and treasurer of the subordinate - 
lodge. This was not done in the case at bar until March 15,. 
1901. Then, after giving such notice of suspension, the su-- 
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preme lodge accepted the assessments of all the members of 
said subordinate lodge, except the assured, Dobbins, and re- 
fused to accept his on the ground that it would not reinstate 
adead man. In law, the said Dobbins was not suspended dur- 
ing his lifetime, nor was the subordinate lodge of which he 
was a member suspended during his lifetime. But it is con- 
tended that the secretary of said subordinate lodge was the 
agent of the members of said lodge, and not an agent of the 
supreme lodge, and it is argued that payments of assessments 
by the assured to said secretary of the subordinate lodge were 
of no avail. There is no merit in this contention. It is true 
that it is provided in section 17 of the association’s constitu- 
tion that the officers of the subordinate lodge “ are the agents 
of the members of the subordinate lodge, and not for any pur- 
pose whatever agents of the supreme lodge.” But in section 
21 of said constitution it is also provided that the secretary of 
the subordinate lodge shall, among other things, do the fol- 
lowing acts :— 

He shall collect all money due the supreme lodge from the 
members of the lodge, giving a receipt therefor. He shall 
promptly remit all moneys due the supreme lodge, 

Ete. Under this section the secretary of a subordinate lodge 
must pay into the treasury of such lodge all moneys collected 
by him, except such as are collected for the supreme lodge, and 
those he shall forward to the supreme lodge. Construing 
these two sections together, we must hold that the secretary 
of the subordinate lodge is not the general agent of the su- 
preme lodge, but is its special agent for the purpose of collect- 
ing assessments and dues from the members, and forwarding 
the same to the supreme lodge. The person to whom the 
member is to pay his assessment is arbitrarily fixed by the 
constitution, and the member could not pay to any other. 
Having paid to the one expressly authorized by the supreme 
lodge, he is not individually responsible for the default or de- 
falcation of the one to whom he is commanded by the supreme 
lodge to pay. And we must hold that the supreme lodge, hav- 
ing failed 'to give the notice of suspension of the subordinate 
lodge as required by its constitution, must suffer the loss, if 
any, occasioned by the secretary of the subordinate lodge fail- 
ing to remit moneys which he had collected for it, especially 
when it has failed to give the subordinate lodge such notice. 
The record shows that the assured, Dobbins, acted in good 
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faith, and performed every act required of him; and it would 
be inequitable to hold that his beneficiary must suffer for the 
laches of one over whom neither the assured nor his benefici- 
ary had any control, and one who was the authorized agent of 
the appellant. 

A number of other errors are assigned by appellant, but, 
after carefully examining them, we are of the opinion that 
what we have already said fully disposes of all the issues in 
the case. 

Finding no error in the record, the order denying a new trial 
and the judgment are affirmed. Costs awarded to respond- 
ents. 

Sullivan and Stockslager, JJ., concur. 


COURT OF APPEALS OF KENTUCKY. 


CRUTCHFIELD Et AL. 
v8. 


UNION CENT. LIFE INS. CO.* 


The policy provided that a forfeiture could not be waived except by the 
president, vice-president or secretary in writing, whose authority 
should not be delegated. The State agent agreed with the father-in- 
law of insured that the policy should be reinstated if the unpaid pre- 
miums were paid and a health certificate furnished, which was done, 
but the money was returned by the company and the reinstatement 
refused, which was acquiesced in by insured and his father-in-law 
until his death, five years after, when action was brought. 

Held, That the agent had no authority to waive the forfeiture. 

Where the policy provides that it shall be void upon violation of its pro- 
visions without notification or action by the company, no notifica- 
tion is necessary. 

The policy provided that in case of default a paid-up life policy would 
be granted upon its surrender, or, failing to surrender, the policy 
should become a paid-up term policy. 

Held, That by failing to surrender the insured elected a term policy, and ~ 
no action could be maintained on a life policy. 


Appeal from Circuit Court, Jessamine County. 


George Denny, fur Appellants. 
Joun R. Avten and Rosert Ramsey, for Appellee. 


* Decision rendered, March 13, 1902. 
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Paynter, J. 

In March, 1885, the appellee issued to Charles M. Boulden 
on his life a ten annual payment policy for $10,000. The pre- 
miums were payable on the 30th of March, 1885, and on that 
date each year thereafter. He paid the premiums for 1885, 
1886, 1887, 1888, and 1889, and gave his notes for the premiums 
due in 1890 and 1891. He defaulted on the premium due 
March 30, 1892. The notes were past due. Thus the matter 
stood until November 22, 1892, at which time C. C. Early, 
State agent of appellee, wrote J. W. Poor, father-in-law of in- 
sured, that if he would arrange for the payment of the notes 
past due and the premium due for the year of 1892, total 
$1,496.10, and “ Mr. Boulden would furnish a certificate of 
health,” the company would reinstate the policy. Accord- 
ingly, Poor and Boulden met Early at his office at Louisville 
on December 5, 1892, when Boulden submitted to a medical 
examination, and Poor gave his check to Early for the amount 
of the notes and premium. Poor requested the agent to draw 
upon him for the premiums to become due on the policy. As 
an inducement to Poor to agree to pay the sum stated, the 
policy was assigned to his daughter, Mrs. Boulden, and her 
children. Poor left the office believing that the matter had 
been satisfactorily arranged. The appellee was not satisfied 
with the certificate of health, and refused to accept the money, 
so on the 17th of December the money was returned ‘to Poor. 
Boulden never paid the notes or premiums that matured on 
the policy, nor did Poor do so for him. Neither one of them 
even offered to do so. Boulden died in June, 1897. In De- 
cember of that year a payment of the amount of the policy 
was demanded. The appellants introduced evidence conduc- 
ing to prove the facts stated above. The court gave peremp- 
tory instructions to the jury to find for the appellee. It is 
claimed that the effect of the transaction was to keep the 
policy alive. Among others, the policy contained the follow- 
ing provisions and conditions :— 

If, after three or more years’ premiums have been paid, 
any premium falling due thereafter be not paid when due, 
this company will, on surrender of this contract, issue a 
paid-up life policy (without participation in profits) for the 
following named amounts, payable at death only: After 
three annual payments, $1,280; after four annual payments, 
$1,700; after five annual: payments, $2,120; after six annual 
payments, $2,540; after seven annual payments, $2,960; 
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after eight annual payments, $3,380; after nine annual pay- 
ments, $3,800,—provided such surrender be made while this 
policy is in foree. Or, if no such surrender be made, it is 
agreed that this policy shall (after three or more years’ pre- 
miums have been paid), without surrender, become a paid-up 
term policy, upon the same terms and conditions as speci- 
fied herein except as to the payment of premiums and par- 
ticipation in profits, and continue in force for such time as 
one annual premium upon this policy is contained in its 
reserve value, according to the American Experience Table 
of Mortality, with interest at 4 per cent per annum, at the 
end of which time this contract shall be null and void. 


Third. That the premiums shall be paid on or before the 
days on which they become due, at the office of said com- 
pany, in the city of Cincinnati, or to the authorized agent of 
the company holding a receipt therefor and producing same, 
signed by the president, vice-president, or secretary, and 
that all notes given for premiums or part premiums, or in- 
terest upon notes given for premiums, shall be paid at 
maturity. 

Tenth. That upon violation of the foregoing conditions, 
or any of them, this policy shall ‘be null and void, without 
action on the part of the company, or notification to the in- 
sured or beneficiary, ete. 

Eleventh. That the contract between the parties hereto 
is completely set forth in this policy, and the application 
therefor, and none of its terms can be modified, nor any for- 
feiture under it waived, except by an agreement in writing 
signed by the president, vice-president, or secretary. whose 
authority for this purpose shall not be delegated. 

























































































Each premium note contained similar matter, thus :— 


Said policy, including all conditions therein for surrender 
or continuance as a paid-up or term policy, shall, without 
notice to any party or parties in interest therein, be null and 
void on the failure to pay this note at maturity, with inter- 
est at 6 per cent per annum, payable annually. 




















The theory of the appellants is that the effect of the trans- 
action with Parly, on December 5th, was a waiver of the for- 
feiture; that the return of the money was, in effect, a 
notification of the appellant; that the other premiums to be- 
come due would not be received. Therefore the necessity of 
tendering them was waived, and the policy was in force at the 
time the insured died. 

This court had under consideration the first clause quoted 
from the policy in the case of the same parties appellant 


against the appellee. The opinion was delivered by this court 
Vou. XXXI.- 57. 
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on March 11th (67 8. W., 8). It was decided in that case that 
the paid-up term policy was not in force at the time the in- 
sured died. The transaction with Poor and Early was not 
pleaded in that case. So the only questions involved in this 
case are those stated above, arising out of the transaction of 
December 5th. Poor does not testify that the report of the 
medical examination was not to be passed upon by some au- 
thority other than Early, nor does he testify that Early 
claimed to be authorized to pass upon the certificate of health, 
or that he said it was satisfactory. The letter which Early 
wrote to Poor shows that the policy was not to be reinstated 
unless a satisfactory certificate of health was furnished. Poor 
did not testify that Early agreed to waive a presentation of a 
satisfactory certificate of health. On the contrary, the fact 
that Boulden was compelled to submit to a medical examina- 
tion shows that the parties understood that a certificate of 
health was to be furnished. Under the eleventh condition in 
the policy, it is expressly provided that a forfeiture cannot be 
waived 

Except by an agreement in writing, signed by the president, 

vice-president, or secretary, whose authority for this pur- 

pose shall not be delegated. 

The manager of a foreign insurance company in the State is 
presumed, in absence of evidence to the contrary, to have the 
authority of an executive officer. If there is a limitation of 
his authority, notice thereof must be given to the contracting 
party in a clear and certain manner. In this case it was ex- 
pressly agreed and understood that the State agent had no 
such authority, as is evidenced by the provision in the policy 
which we have quoted. Insurance Co. vs. Hayden’s Adm’r (90 
Ky., 29) does not enunciate a different doctrine. In that case 
it was held that a clause in a policy limiting the authority of 
“agents” did not apply to general agents, but that the in- 
sured might rely upon his implied powers, notwithstanding 
the provision limiting the authority of agents. In this case 
the policy expressly provided that no one except certain 
named officers had power to waive a forfeiture. Poor repre- 
sented the appellants, and was acting for them. The money 
which he had paid was returned to him. There was an acqui- 
escence in the appellee’s interpretation of the policy and the 
transaction of December 5th for five years. The company had 
no notice that the appellants were claiming any rights in vir- 
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tue of the policy. Under the terms of the policy, the company 
had the right to forfeit it for nonpayment of premiums or notes 
executed therefor. It stood forfeited for such failure without 
“notification to the insured or beneficiary.” Beside, this 
court has held in Insurance Co. vs. Duvall (Ky., 46 8. W., 518), 
in construing the similar provision of a policy, that a notifica- 
tion of the forfeiture was unnecessary. On December 5, 1892, 
the right to continue the policy in force ceased. We do not 
think that Early had authority to waive the forfeiture, or that 
he represented that the company would accept the $1,406.10, 
and waive it, unless a satisfactory certificate of health was 
furnished. It is our opinion that the transaction of Poor was 
subject to the approval of the appellee. Having reached this 
conclusion, it obviates the necessity of determining as to what 
would have been the effect of the failure to draw upon Poor 
for the premiums which were thereafter to mature, if the 
transaction with him had amounted to reinstatement of the 
policy. The cases of Insurance Co. vs. Montague (84 Ky., 653) 
and Montgomery vs. Insurance Co. (14 Bush, 51) do not, in our 
opinion, apply to the questions involved in this case, as the 
question is not as to the right of Boulden to have had a paid- 
up policy after having paid three or more annual payments. 
He had the right to surrender his policy after paying three or 
more annual premiums, and take a paid-up policy. Failing to 
surrender the policy or demand a paid-up policy, the terms of 
the contract entitled him to a paid-up term policy. A failure 
to surrender ‘the policy and demand a paid-up policy was an 
election, under the contract, to take a “ paid-up term policy.” 
The appellants claim that the court erred in compelling 
them to elect which cause of action they would prosecute. The 
additional cause or causes of action set out were the same as 
those attempted to be pleaded in the appellants’ action 
against appellee in which the opinion was delivered on the 
llth day of this month. If there were no other reasons to 
sustain the action, the ones given in that opinion would be 
sufficient for declining to reverse this case for that ruling. 
The paid-up term policy did not continue in force for the 
period covering the death of the insured, and, as we have said 
above, having failed to surrender the policy and demand a 
paid-up policy, he elected to take a paid-up term policy; hence 
no cause of action existed on a paid-up policy. 
The judgment is affirmed. 


Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


CITIZENS’ INS. CO. 
v8. 


STODDARD Et AL.* 


Evidence that an alleged agent of the company received the application 
and delivered the policy and notified the company of the loss, and 
upon a failure of the adjuster to appear was afterward instructed to 
look into the loss, was evidence that he had authority to waive the 
timely presentation of proofs of loss. 


An instruction which assumed in such case that he was an agent so 
authorized was not error. 


A policy provision that no representative of the company can waive any 
of its provisions does not apply to the timely furnishing of proofs 
of loss. 


Appeal from Appellate Court, First District. 


Cuartes H. Jackson, for Appellant. 

Aupen, Laraam & Youna, for Appellees. 

Boaas, J. 

The appellees, in an action of assumpsit brought to recover 
on a fire insurance policy issued by the appellant company, on 
a hearing before a jury, were awarded a judgment in the sum 
of $1,261.25, and the Appellate Court for the First District 
affirmed the judgment. 

The only defense sought to be made was that proofs of loss 
were not presented to the company within thirty days after 
the fire, as by a stipulation in the policy was required to be 
done. The appellees contended—-and such was the theory on 
which the judgment was rendered—that one Charles H. Sisson 
was the agent of the appellant company, and that by his acts 
and representations the company had become estopped to de- 
mand the provision in question should be enforced. The 
appellant company urges that it was a question of fact 
whether said Sisson was its agent, and, if so, whether his 
powers were such as to make his acts and representations 
operate as a waiver of the provisions of the policy, and com- 
plains that instructions Nos. 1, 2 and 3, given on behalf of the 
appellees were so framed as to assume that said Sisson was in 


* ecision rendered, June 19, 1902. 
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fact the agent of the company, and were likely to be under- 
stood to advise the jury that one having authority to act in 
any respect or for any purpose as an agent of the company 
might waive the provision of the policy as to proofs of loss, or 
estop the company from claiming the benefit thereof. 

The instructions do not expressly declare that Sisson bore 
the relation of agent to the company, or that an agent of the 
company, having any power whatever to represent and act for 
it, may by his acts or representations waive or estop the com- 
pany to insist upon the benefit of the condition of the policy 
in question. The instructions are, however, so drawn as not 
to be entirely free from the criticism that an implication of 
the existence of the relation of principal and agent might 
seem to be assumed, and also seem to imply that the existence 
of such relation in any degree or character was sufficient to 
make the company responsible, by the way of a waiver or es- 
toppel, for the acts or representations of such agent. In view, 
however, of the evidence, it is clear these inaccuracies in the 
instructions could not have operated to the prejudice of the 
appellant company. ‘The only testimony bearing upon the 
question of agency was that produced on behalf of the appel- 
lees. It established, beyond controversy, that the said Sisson 
received the application of the appellees for the policy of in- 
surance, transmitted the same to the appellant company, 
received the policy from the company, delivered it to the ap- 
pellees, received the premium therefor, and accounted for the 
same to the company, and, further, that when the loss oc- 
curred said Sisson received notice thereof from the appellees, 
and forwarded the same to the appellant company, who ac- 
knowledged receipt thereof to him, and advised him that it 
had placed the matter in the hands of its adjuster, and that 
he (Sisson) must refrain from taking any action in the adjust- 
ment of the loss, but should “ look into all points with extreme 
care, and find out, first and foremost, if it is a clean-cut loss, 
and if the assured in every way has been perfectly straight 
concerning it; and as soon as possible, let us hear from you. 
* * * You must help us now, if you can, more than ever.” 
In the same letter the company advised Sisson it had re- 
quested the adjuster to communicate at once with the 
appellees, and had no doubt he would do so, and that the 
appellees must follow the instructions of the adjuster. The 
adjuster of the company also wrote said Sisson that the appel- 
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lees’ claim had been placed in his hands, and that he had in- 
structed them with respect to the proofs of loss. The letter 
from the adjuster to the appellees was misdirected, and did 
not reach them. They again called upon Sisson, and he again 
wrote the company; and the company replied to him, in sub- 
stance, that the adjuster had written to the appellees, and ex- 
pressed surprise that the letter had not ‘been received. In this 
communication the company further wrote Sisson: ‘ We 
wish, in strictest confidence, you would do a little quiet look- 
ing into this matter, without adjusting it at all. This we do 
not want you to do.” Soon after the receipt of this letter by 
Sisson, and within twenty days after the fire appellee P. K. 
Stoddard inquired of Sisson if he had heard from the company 
about the adjustment of their loss, and was told by Sisson 
that he had heard from it, and that the adjuster was sick; 
and, in response to a question asked by said appellee about the 
proofs of loss, Sisson responded, in substance, that the proofs 
might be filed at any time within sixty days after the fire. 
Sisson also told said appellee at the same time that he had 
received a letter from the adjuster, in which the adjuster said 
he had sent instructions to the appellees as to the proofs of 
loss. 

There being no countervailing proof, but one conclusion of 
fact was admissible; and that, that Sisson was fully author- 
ized to act for the company generally in the matter, except in 
respect alone of the adjustment of the amount of the loss 
occasioned by the fire. It is not ground for reversal that an 
instruction assumes as proven a fact which is established 
without contradiction by the proofs: Railroad Co. vs. King, 
179 Ill., 91. In receiving and transmitting notices from ap- 
pellees to the company, and receiving communications from 
the company with respect thereto, and in investigating the 
alleged loss and looking into the justice of the claim, Sisson 
was transacting business for the company, and as its agent. 
While so engaged, his acts and representations with respect 
to the matters so in his charge were those of the company, 
and, if his acts and conduct while so engaged were inconsist- 
ent with an intention on the part of the company to insist 
upon a strict observance of the condition of the policy in re- 
gard to the presentation of the proofs of loss within the time 
specified, a waiver of such condition or provision might arise 
therefrom: May, Ins., 145; 16 Am. & Eng. Enc. Law, p. 643; 
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Insurance Co. vs. Dowdall, 159 Ill., 179; Insurance Co. vs. 
Schallman, 188 I]1., 213. 

The policy provided, in substance, that no officer, agent, or 
other representative of the company should have power to 
waive any of the conditions or provisions of the policy, except 
such waiver should be in writing indorsed upon or attached to 
the policy. There is nothing in this stipulation which takes it 
out of the general rule that the provision in a policy of insur- 
ance that no waiver shall arise, except out of an agreement 
indorsed in writing, has reference only to the conditions en- 
tering into and forming a part of the contract of insurance, 
and has no application to those conditions which are to be per- 
formed after a loss has occurred: Firemen’s Fund Ins. Co. vs. 
Western Refrigerating Co., 162 Ill., 322, 16 Am. & Eng. Enc. 
Law (2d Ed.), p. 952. 

The judgment must be, and is, affirmed. 

Judgment affirmed. 


SUPREME COURT OF MISSISSIPPI. 


SPRINGFIELD FIRE & MARINE INS. Co. 


vs. 
FOWLER Et Au.* 


Where insured has a complete inventory of the preceding year, and 
books showing a complete record of purchases and sales, but the 
inventory of the last year was incomplete, and they were preserved 
in an iron safe, though certain original books of entry had been 
burned, a finding that the iron-safe clause had been sufficiently kept 
will not be disturbed. 


Held, That a policy on a store will not be invalidated because the privi- 
lege tax had not been paid, which was required for keeping such 
store, if such tax was afterward paid at the time the policy was 
issued. 


Appeal from Circuit Court, Pontotoc County. 


On March 2, 1901, appellees, who were doing a mercantile 
business at Troy, Pontotoc County, Miss., took out insurance 
on their stock of goods with the appellant company to the 
amount of $3,000, anid insurance on store furniture and fix- 
tures to the amount of $500, and paid the premium on said in- 


* Decision rendered, April 21, 1902. 
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surance. The policy of insurance contained the following 
clauses (the iron-safe clause) :— 

(1) The assured will take a complete itemized inventory of 
stock on hand at least once in every calendar year, and, un- 
less such inventory has been taken within twelve calendar 
months prior to the date of this policy, one shall be taken 
in detail within thirty days of issuance of this policy, or this 
policy shall be null and void from such date, and upon de- 
mand of the assured the unearned premium from such date 
shall be returned. (2) The assured will keep a set of books 
which shall clearly and plainly present a complete record of 
business transacted, including all purchases, sales, and ship- 
ments, both for cash and credit, from date of inventory as 
provided for in first section of this clause, and during the 
continuance of this policy. (3) The assured will keep such 
books and inventory, and also the last preceding inventory, 
if such has been taken, securely locked in fireproof safe at 
night, and at all times when the building mentioned in this 
policy is not actually open for business, or, failing in this, 
the assured will keep such books and inventories in some 
place not exposed to fire which would destroy the aforesaid 
building. In the event of a failure to produce such a set of 
books and inventories for the inspection of ‘this company, 
this policy shall become null and void, and such failure shall 
constitute a perpetual bar to any recovery. 

On April 21, 1901, the storehouse was destroyed by fire, and 
the entire stock of goods was burned, and fixtures to the 
amount of $130 were destroyed. The insurance company re- 
fusing to pay the policy of insurance, this suit was brought by 
Fowler & Son to recover the amount of the policy. To the 
declaration the insurance company pleaded the general issue 
and two special pleas, in the first of which it is alleged that 
there had been a breach of the iron-safe clause of the policy, 
and in the second that plaintiffs had not paid a sufficient 
privilege tax to carry on their business. The record in the 
‘ase shows that, on the Ist day of January preceding the issu- 
ance of the policy, appellees had taken a complete, itemized 
inventory of their stock of goods on hand, which showed #4,- 
253.51 worth of goods; that some time in the preceding year 
they had begun an inventory of their goods, but the inventory 
was never completed; that from January 1, 1901, they kept a 
merchandise account, showing all their purchases, so far as 
the bills had come in at the time of the fire; that they kept a 
daily record of the cash and credit sales, which was complete 
so far as the amounts were concerned; that the day book, 
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showing the record of itemized credit sales, was destroyed by 
the fire, and had not been posted for about twenty-one days; 
that the total amount of each day’s credit sales was trans- 
ferred at the close of each day’s business to another book, 
which was preserved; that these books, showing inventory, 
merchandise accounts, cash and credit sales, as well as the 
ledger, were preserved in an iron safe, and were introduced in 
evidence at the trial. The record further shows that in Octo- 
ber, 1900, appellees paid a $10 privilege tax, and in February 
or March, 1901, paid an additional privilege tax of $10; that 
appellees’ stock of goods at no time prior to the making of the 
contract exceeded $5,000. In the court below, plaintiffs ob- 
tained judgment for $3,130. From this judgment the defend- 
ant appeals. 


Green & Green, for Appellant. 

Mrrcnett & Frercuer, for Appellees. 

WHitFIELD, C. J. 

The learned judge below, before whom this case was tried,— 
a jury being waived—has found as a fact that the stock of 
goods did not exceed $5,000 at any time prior to the making of 
this contract. We are not prepared to disturb that finding. 
The evidence on that point is not as clear as might be wished, 
but in view of the evidence taken as a whole, we cannot say 
the action of the court was incorrect. When this contract 
was made, a proper amount of privilege tax ($20) had been 
paid. True, $10 were paid in October, 1900, and $10 in Febru- 
ary or March, 1901,—most probably March. But the eontract 
was made March 2, 1901, when the State had gotten the full 
amount of taxes due for the privilege. It does not clearly ap- 
pear when the second license expired. But at all events this 
contract was entered into at a time less than twelve months 
from the issuance of the first license. None of the contracts 
made prior to March 2, 1901, could have been enforced. But 
within the facts and principles of the cases of Sneed vs. As- 
surance Co. (72 Miss., 53) and Anding vs. Levy (57 Miss., 51) we 
think, the appellee’s case falls, and is saved. 

We do not remark upon the other points made, beyond say- 
ing that a careful consideration of them, in the light of the 
authorities cited by counsel on both sides in their very excel- 
lent briefs, leaves us satisfied with the action of the court 
below. Affirmed. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


SHARP 
vs. 


SCOTTISH UNION & NAT. INS. CO.* 


The property belonged jointly to the husband and wife, but the policy 
was in the name of the husband and provided that it should be void 
if the interest was other than sole and unconditional ownership, or 
in case of misrepresentation or fraud. The policy was procured by 
a son of insured from the agent, no representations had been made 
as to ownership and the insured was ignorant of the provision. 


Held, That where no offer had been made to return the premiums re- 
ceived, and the insurer made no inquiry while the insured acted in 
good faith, the provision was waived. 


Where the policy is payable to mortgagee who filed a complaint in fore- 
closure to prevent a bar by the statute of limitations, but no sum- 
mons was issued and the suit was dismissed without knowledge of 
insured that complaint had been filed, a policy provision that it 
should be void in case of foreclosure proceedings with knowledge of 
insured is not violated. 


Department 1. Appeal from Superior Court, Humboldt 
County. 


Ernest Sevier, and J. W. Goopwin, for Appellant. 
A. J. Monroz, for Respondent. 
Van Dyke, J. 

This is an action on a policy of insurance against fire. Ver- 
dict and judgment went for the plaintiff, and the appeal is 
taken from the judgment, and from an order denying defend- 
ant’s motion for a new trial. The name of the insured men- 
tioned in the policy was Archie McBride, and the dwelling 
house and property insured, it appears, was at the time owned 
by said Archie McBride and his wife, Edith McBride, jointly: 
and it is contended by the appellant that the judgment should 
be reversed on the ground that there can be no recovery in 
this case, inasmuch as the policy contains a clause to the effect 
that, if the interest of the insured in the property insured be 
other than unconditional and sole ownership, the policy shall 
be void. Such provisions are usual in policies of insurance 
against fire, and are inserted, of course, for the protection of 
the insurer, on the theory, doubtless, that one who owns prop- 


* Decision rendered, June 12, 1902. 
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erty will be more likely to exercise care in its protection than 
one who has none, or but a small interest in it. But insur- 
ance policies, like all other contracts, should be considered as 
a whole, and 'the different parts thereof read together. It is 
provided in the policy under consideration :— 

This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insurance, or the 
subject-matter thereof, or if the interest of 'the insured in 
the property be not truly stated therein, or in case of any 
fraud or false swearing by the insured touching any matter 
relating to this insurance, or the subject-matter thereof, 
whether before or after loss. 

In this case no fraud, false swearing, concealment, or mis- 
representation is suggested. The policy was written by the 
agent of the defendant company, and he testifies: “ When I 
wrote this policy my office was here in Eureka, and I wrote the 
policy there, and Mr. McBride at that time resided on the 
property, about twenty-six or thirty miles away from Eureka. 
Mr. McBride was not present when the policy was written, and 
I didn’t know that Mrs. McBride owned an undivided half of 
the property. I did not say anything to Mr. McBride about 
his title to the property, and did not tell him what kind of a 
policy I was going to write, nor anything about the conditions 
that were to ‘be in the policy.” A Mr. Noe, son of the mort- 
gagee plaintiff, it seems, transacted the business with the 
agent of defendant, and prepared the mortgage clause which 
was inserted in the policy by said agent. He says: “I had 
no conversation with Mr. Dickson about the title or character 
of the property. He fixed the amount of the insurance. He 
brought the policy to my office, and I kept it until after the 
fire, as the representative of the mortgagee.” There was no 
written application for the policy upon the part of McBride, 
and it seems he was not aware of the clause in the policy re- 
ferred to, nor did ‘he make any representations or statements 
with reference to the ownership of the property; but the 
agent, in preparing the policy, it seems, acted upon his own 
information in the premises. The company received a pre- 
mium on the whole of the value of the property, whereas only 
a portion; to wit, the house and furniture, was destroyed, and 
the claim of the plaintiff, as mortgagee, is limited to a portion 
of the loss upon the house alone. The company retains the 
consideration of the contract, and at the same time is seeking 
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to escape liability thereunder, without ever offering to re- 
scind. On the contrary, with full knowledge of all the facts, 
and after the fire occurred, it offered $500 in compromise for 
the loss occasioned thereby. In Assurance Co. vs. Abrams (32 
C. C, A., 431), it is said: “* Sound reason, as well as the weight 
of authority, inclines us to the view that when the assured has 
an insurable interest in the property, and in good faith ap- 
plies for insurance upon the same, and makes no actual mis- 
representation or concealment of his interest therein, and the 
insurance company refrains from making inquiry concerning 
his interest, and issues a policy to him, and accepts and retains 
his premium, the company must be presumed to have knowl- 
edge of the condition of his title, and to assure the property 
with such knowledge.” In this case the property insured con- 
sisted of a dwelling house of the estimated value of $1,800; 
furniture therein, $800; and barn, $400; and the insurance 
ran from June, 1896, to June, 1899, and the fire occurred Janu- 
ary, 1898. In Allen vs. Insurance Co. (133 Cal., 29) it is said: 
“The issue of a policy upon known facts waives all conditions 
inconsistent therewith.” In Investment Co. vs. Woodworth 
(124 Cal., 169) a similar defense was set up to a recovery ou a 
fire insurance policy, and the court say: “ Notwithstanding 
the fact, then, that plaintiff’s interest in the property was not 
that of a sole and unconditional owner, nevertheless she did 
have au insurable interest, which will support her action.” 
The policy also contained a provision that if, with the knowl- 
edge of the insured, foreclosure proceedings shou!d be com- 
menced on any of the property covered by the policy, it should 
become void. It appears that during the period covered by 
the insurance, proceedings were commenced to foreclose; that 
is, a complaint was filed, as stated, for the purpose of prevent- 
ing a ‘bar to the action by the statute of limitations. Sum- 
mons, however, was not issued, and the mortgage was re- 
newed and the suit dismissed, without McBride’s becoming 
acquainted with the filing of the complaint in such action; yet 
it is contended by the appellant that this defeats recovery in 
this action. But the policy expressly provides that “ loss, if 
any, is payable to Phoebe A. Sharp, mortgagee, as her interest 
may appear;” and it has been repeatedly held that, notwith- 
standing such clause in the policy, the mortgagee, to whom it 
is made payable, may bring suit to foreclose. In Oakland 
Home Fire Ins. Co. vs. Bank of Commerce (Neb., 66 N. W., 
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646) it was said: “As we view the case, the mortgagee was 
entitled to recover to the extent of its interest, without re- 
gard to acts or omissions of the owner which might, as be- 
tween the insurer and such owner, defeat a recovery.” In 
Insurance Co. vs. Boardman (49 Pac., 92, a Kansas case) the 
court say: “ But these provisions appear in an entirely differ- 
ent light when construing the policy with the mortgage clause 
attached, in an action brought by the mortgagee. * * * 
The insurer must have known when attaching the mortgage 
clause that it might become necessary for the mortgagee, in 
order to protect ‘his interest under the mortgage, to commence 
foreclosure proceedings.” 

The judgment and order are affirmed. 

We concur: Garoutte, J.; Harrison, J. 


SUPREME COURT OF ALABAMA. 


ALABAMA MUT. FIRE INS. CO. 
v8. 


MINCHENER.* 


The policy insured a dwelling on M. Street. The dwelling destroyed 
was located on L. Street, though the insured had also a dwelling on 
M. Street. 


Held, That where the application was written by the agent, evidence of 
the insured was admissible that he pointed out the house in L. 
Street to the agent as the one to be insured, and that he had con- 
tracted for insurance on it, where it was testified by insured that 
he had sometimes heard L. Street called M. Street. 


Appeal from Circuit Court, Pike County. 


This was an action brought by the appellee ‘against the ap- 
pellant, and counted upon a fire insurance policy. The de- 
fendant pleaded the general issue. 

The policy of insurance described the property insured as 

The one-story, shingle-roof, frame building, and adjoining 

communicating additions thereto, including foundations, 


which is occupied as a dwelling house, and situated on the 
east side of Minchener Street in Troy, Ala. 


* Decision rendered, June 10, 1902. 
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It was shown that the duly constituted general agent of the 
defendant company, with authority to make contracts for the 
company and issue policies of insurance at Troy, Ala., duly 
executed and delivered to plaintiff the policy sued on, on the 
day of its date, for which he was paid the premium; that on 
the date of the issuance of the policy the plaintiff was the 
owner of the property insured, which was known as the C. W. 
Williams place; that no written application was made by 
plaintiff for insurance thereon, but it was described by the 
plaintiff to the agent by pointing it out and showing it to him. 

The plaintiff testified that the house was on a street in the 
city of Troy, on the east side of his [the plaintiff’s] mill in said 
city, which street the ‘had heard called by the name of Lake 
Street, and also by the name of Minchener Street, and was 
most commonly called Lake Street; that plaintiff had nothing 
to do with the description of the property further than to 
point it out to the agent, who was present and saw it, and 
who wrote out the description of the property as it appears 
in the policy and ‘handed it to plaintiff, who retained it, not 
knowing the particular description employed, until the fire 
occurred. It was further shown that plaintiff had, hereto- 
fore, had his lands in Troy surveyed and a map made of them, 
which he filed and had recorded in the probate office of said 
county of Pike, in all respects according 'to the statute; and 
according to said map, the lot on which the C. W. Williams 
house is located,—said house being the one insured and de- 
stroyed by fire,—is located on Lake Street; that according to 
said map, there is a Minchener Street in said city which lies 
east of Lake Street, and plaintiff owned a house on the east 
side of that street of the value of. about $250, while the value 
of the one destroyed by fire was shown to be $600, etc. 

There was no controversy, as the bill of exceptions states, 
of the right of plaintiff to recover, if he is allowed to show 
that the Williams lot was the one insured and intended to be 
insured by plaintiff and defendant’s agent. 

The court at the request of the plaintiff gave the general 
affirmative charge in its behalf. To the giving of this charge 
the defendant duly excepted, and also excepted to the court’s 
refusal to give the general affirmative charge requested by it. 

There were verdict and judgment for the plaintiff. Defend- 
ant appeals, and assigns as error the several rulings of the 
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trial court to which exceptions were reserved, and the rulings 
of the court upon the charges asked. 


Foster, Samrorp & Carrot, for Appellant. 

E. R. Brannen, for Appellee. 

Haratson, J. 

A policy of insurance should designate the property so that 
the subject insured and the risk may be determined. In case 
of doubt as to what property is covered, the construction will 
be against the insurer: 2 Joyce, Ins., § 1690. 

Touching mistakes in the description of property insured, 
Mr. May observes, that “ knowledge of the company or its 
agents of the untruthfulness of the statements as to the dis- 
tance of neighboring buildings, or of inaccuracy or incom- 
pleteness in the description of the property, at the time when 
the insurance is effected, by the general concurrence of the 
more recent decisions, will estop the insurers from setting up 
such untruthfulness in defense:”’ 1 May, Ins., § 262. Again, 
the same author states the rule of modern decisions to be, 
that “a party who deals with an agent, through whom he ap- 
plies for and obtains a policy, has a right to presume that 
such material facts as are made known to him are known to 
the principal, and when policies are issued with a full knowl- 
edge of such facts, the insured is to suffer no prejudice, nor 
are the insurers to gain any advantage by insisting upon con- 
ditions which it would be dishonest to enforce:” Section 498. 

In case of the insurance of a ship, which is as applicable to 
a house, it is said: “If both parties have in view the same 
vessel, and the underwriter when the policy is issued, knows 
its true name, and it is intended to insure that particular ship, 
a mistake in the name of the vessel will not prevent a recov- 
ery for its loss, there being no fraud or concealment, and the 
contract being otherwise valid and complete:” 2 Joyce, Ins., 
§ 1445; Hughes vs. Insurance Co., 55 N. Y., 265. 

In Insurance Co. vs. Merritt (47 Ala., 387) the plaintiffs 
stated verbally to defendant’s agent, that they desired insur- 
ance on their sawmill and machinery, and told him where it 
was. The agent visited it for the purpose of examination and 
inspected it to his satisfaction, and afterward wrote the ap- 
plication which the plaintiffs made. <A loss occurred, and on 
suit for its recovery the company defended on the ground that 
the insurance was obtained on the written application of 
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plaintiffs, and there was a misrepresentation or concealment 
of the presence of a planing machine in the building insured, 
which was not included in the property insured. The court 
said that the agent visited the sawmill for the purpose of ex- 
amination, and inspected it to his satisfaction. He saw the 
planing machine, and made inquiries about it. Afterward he 
wrote the application which the plaintiffs made. He insured 
other planing mills at the same rate. Upon this evidence the 
court held that there was no error in a charge which in- 
structed the jury, that if defendant’s agent wrote the appli- 
cation and did so in such form as to include the planing mill, 
and such was the intention of the plaintiff, Robertson, and the 
agent, then the defendant was liable for the insurance on the 
machinery including the planing mill. 

On the examination of the insured he was asked to “ state 
whether or not this house known as the Williams place, on the 
east side of said street mentioned by you (most commonly 
called Lake Street, and which was called, also, Minchener 
Street), was the house which you pointed out to the agent of 
defendant company, and told him this was the property you 
wanted him to insure.” This question was objected to for 
that it called for illegal, irrelevant and immaterial evidence, 
and more especially because the policy itself was the best evi- 
dence of what house was intended to be insured, and because 
the evidence called for tended to prove the intention of the 
parties. The court allowed the witness to answer that he 
pointed out said Williams ‘house to the agent, and told him he 
wanted a policy of insurance on that house. There was no 
error in the admission of this evidence. It tended to show, 
which it was competent to do, that this particular house and 
no other was the one the agent insured. If there was any in- 
definiteness or uncertainty in the description it was the act 
of the defendant’s agent, and this evidence made the matter 
plain: Guilmartin vs. Wood, 76 Ala., 209; Insurance Co. vs. 
Catchings, 104 Ala., 176; Pope vs. Insurance Co. (Ala.), 50 
South, 496. 

For the same reason there was no error in allowing the wit- 
ness, against the objection of defendant, to answer in the af- 
firmative the question, “ Whether or not you and the said 
Joseph Minchener, Jr., as the agent of defendant, then and 
there agreed upon and contracted for a $400 policy on said 
building and appurtenances, which policy was to run and be 
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in force for three years from that date, and which was to be 
issued to you in said company, and which was subsequently 
issued to you, and which is the policy sued on in this case.” 

There was no conflict in the evidence and it was conceded 
that there was no controversy as to the right of the plaintiff 
to recover if he was allowed to show that the Williams lot 
was the one intended by him and defendant's agent to be in- 
sured. 

The judgment below must be affirmed. Affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


NEW HAMPSHIRE FIRE INS. CO. oF Man- 
CHESTER, N. H., ET AL. 


v8. 


NATIONAL LIFE INS. CO. oF MONTPELIER, VT.* 


The policies contained the mortgagee clause, entitling the insurer to 
subrogation of the mortgage debt, and the contribution clause. 
The property was insured in several companies and separate ac- 
tions were brought. One of the companies had agreed on a settle- 
ment provided the mortgagor and mortgagee released their claims, 
which the mortgagor refused to do until paid a certain sum which 
he claimed under the policy, and which was paid. 


Held, That another insurer could not demand that this payment should 
be credited on the indebtedness due to the mortgagee where it ap- 
peared that the mortgagee had received its full pro rata from the 
insurer. 

Held, That the mortgage clause did not make the insurers sureties for 
payment of the mortgage; it gave them the right to pay their pro- 
portion and claim subrogation, but not to contest the payment of 
their own policies, and at the same time to insist that no settlement 
should be made with other insurers for less than the face of the 
policies. Payment of their own obligations was essential to subro- 
gation. 

When the court adjudicated that the mortgagor was entitled to an 
allowance from the insurance money for his attorney’s fees it can- 
not be claimed by other insurers as a charge which should be made 
against the claims of the mortgagee. 


Held, That the mortgagee in settling with such other insurers should be 
allowed credit for sums allowed by the court to its own attorneys. 


Appeal from the United States Circuit Court for the Dis- 
trict of Nebraska. 
Decision rendered, November 11, 1901. 
Vou. XXXI.—58 
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Statement of the case by Tuayer, C. J. 

The appeal in this case arises out of the following facts: 
Conrad Bohn and William G. Bohn, in September, 1888, ex- 
ecuted a mortgage in favor of the National Life Insurance 
Company, the appellee, whereby they conveyed certain prop- 
erty, with improvements thereon, which were situated in 
Douglass County, Neb., to secure the payment of their notes 
to the amount of $25,000. The Bohns agreed to keep the im- 
provements on the mortgaged property insured to the amount 
of $25,000 for the security of the mortgagee, and in pursuance 
of that agreement took out policies for the following amounts 
in the following companies: In the North British & Mer- 
eantile Company, $1,500; in the Norwich Union Fire Insur- 
ance Company, $3,500; in the Syndicate Insurance Company 
of Minneapolis, Minn., one of the appellants, $5,000; in the 
New Hampshire Fire Insurance Company of Manchester, N. 
H., one of the appellants, $2,500; in the Glens Falls Insurance 
Company of New York, $7,500; and in the Hanover Fire In- 
surance Company and in the Citizens’ Fire Insurance Com- 
pany, $5,000. On March 12, 1891, the improvements on the 
mortgaged property were destroyed by fire, the mortgagee 
having up to that time made payments on the mortgage in- 
debtedness to the amount of $4,657. On November 17, 1892, 
the Glens Falls Insurance Company settled its policy by pay- 
ing the sum of $7,700, of which amount $7,035 was paid to the 
National Life Insurance Company, and credited on the mort- 
gage debt, while the residue, amounting to about $666, was 
paid to the Bohns; they claiming to have an insurable inter- 
est in the property which was covered by that policy. On 
July 14, 1891, the Bohns instituted suits against all of the 
aforesaid companies to recover the amounts alleged to be due 
on their respective policies in the District Court of Douglas 
County, Neb.; and on December 21, 1891, the National Life 
Insurance Company, as mortgagee, also brought suits against 
said companies on the same policies, claiming the sums due 
thereon in its own right as mortgagee. The actions against 
the Syndicate Insurance Company and against the New 
Hampshire Fire Insurance Company were subsequently re- 
moved to the Federal Court for the District of Nebraska and 
were there tried, resulting in judgments against the last- 
named companies. The other actions remained in the State 
court and were there tried, resulting eventually in judgments 
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against the several insurance companies. All of the judg- 
ments so recovered against the several insurance companies 
have heretofore been paid. On April 20, 1895, when the New 
Hampshire Fire Insurance Company and the Syndicate Insur- 
ance Company paid the judgments that had been recovered 
against them, respectively, the National Life Insurance Com- 
pany, to whom the payments were made, assigned to the New 
Hampshire Fire Insurance Company one-tenth, and to the 
Syndicate Insurance Company two-tenths, of its interest in 
the Bohn mortgage as that interest existed at the date of the 
fire. Omitting the recitals, the material part of these assign- 
ments—both of them being alike, except as to names, the 
amount of money received, and the interest assigned—was as 
follows :— 


Now, therefore, in consideration of twenty-seven hundred 
seventy-one and 51/100 dollars, this day paid to the Na- 
tional Life Insurance Company of Montpelier, Vt., mort- 
gagee under said mortgage clause, by the said New Hamp- 
shire Fire Insurance Company, the receipt whereof is 
hereby acknowledged, said sum being in full settlement of 
said company’s liability to said mortgagee by reason of said 
loss and damage under the said policy, said National Life 
Insurance Company, mortgagee, does hereby assign, set 
over, transfer, and subrogate to the said New Hampshire 
Fire Insurance Company one-tenth of all the right, title, 
claim, and interest which said National Life Insurance 
Company had in said mortgage or trust deed above de- 
scribed at the time of said fire, and in and to the note or 
notes therein described; and it is agreed that all interest 
which hereafter accrues wpon said mortgage to the extent 
of the proportion aforesaid shall inure and be paid to said 
insurance company, and that no release of any kind for any 
amount of said notes or mortgage, or any part thereof, shall 
be made by said trustee or mortgagee until said company 
shall have received therefrom the sum paid said mortgagee 
as aforesaid, with interest thereon at the same rate as pro- 
vided in and by said notes from the date thereof until paid, 
subject, only, to the rights of the said mortgagee to the bal- 
ance of its claim to be first paid from such security. 


In July, 1891, the National Life Insurance Company brought 
an action to foreclose the aforesaid mortgage, but the pro- 
ceedings in that case, after the filing of the bill, were stayed 
until the termination of the litigation in the various suits 
Which were brought as aforesaid to collect the insurance. 
After the latter litigation was ended, and the judgments 
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against the various insurers had been collected, the National 
Life Insurance Company on May 2, 1898, filed an amended and 
supplemental bill in the foreclosure case, wherein it prayed 
that an account might be taken of the moneys which it had 
collected from the various insurance companies which had 
risks on the mortgaged property, that the sum still due to it on 
the mortgage debt might ‘be ascertained, and that the mort- 
gaged premises be sold to satisfy the balance of the debt 
which was ascertained to be due. The New Hampshire Fire 
Insurance Company, and the Syndicate Insurance Com- 
pany, which ‘had at that time changed its name and be- 
come the Minnesota Fire Insurance Company, each. filed 
an answer to the supplemental bill and also a cross bill. 
By these pleadings they alleged, in substance, that nothing 
was due to the National Life Insurance Company on account 
of the mortgage indebtedness; that out of the moneys real- 
ized from the insurance policies it had either made or suffered 
improper payments to be made to the Bohns and to certain 
attorneys who ‘had prosecuted the insurance suits; that, if 
the National Life Insurance Company was denied credit for 
these improper outlays, it would be found that it had received 
payment in full of the mortgage debt; and that by virtue of 
the assignments aforesaid a considerable sum of money would 
be found to be due to them, for which they, rather than the 
National Life Insurance Company, were entitled to a lien on 
the mortgaged property and to have the same sold for their 
benefit. A trial was had upon these issues, which resulted in 
a finding by the trial court that the sum of $2,721.28 was still 
due on the mortgage to the National Life Insurance Company, 
and that it was entitled to the greater part of the credits 
which it claimed. The New Hampshire Fire Insurance Com- 
pany and the Minnesota Fire Insurance Company have ap 
pealed from this decree. 


A. 8. Cuurcuit1, for Appellants. 
Frank H. Garves (James E. Kelby and John A. Storey, on the 
brief), for Appellee. 


Before Sanborn and Thayer, C. JJ., and Adams, D. J. 


Tuayer, C. J. (after stating the case as above), delivered the 
opinion of the court. 

The first claim made by the appellants is that, out of the 
sum of $7,700 which was paid by the Glens Falls Insurance 
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Company to settle its share of the loss that was occasioned by 
the destruction of the improvements on the mortgaged prop- 
erty, $666.55 was improperly paid to the Bohns, the mort- 
gagors, Which should have been retained by the National Life 
Insurance Company, the appellee, and that, because it suf- 
fered this sum to be paid to the Bohns, it should be treated as 
money received by itself and credited as a payment on the 
mortgage indebtedness in the accounting between it and the 
appellants. The circumstances attending the settlement with 
the Glens Falls Insurance Company were as follows: That 
company was sued upon its policy by the National Life Insur- 
ance Company, along with the other fire companies, on July 
14, 1891; but in November, 1892, it professed a willingness to 
settle its policy for the sum of $7,700, provided the mort- 
gagors, aS well as the mortgagee, released their claim under 
the policy. The mortgagors, as it seems, claimed the sum of 
SOE 

was due to the mortgagee, and would not execute a release 
unless that amount was paid to them, whereupon it was ar- 
ranged that they should receive the sum demanded, and it was 
accordingly paid. At this time the appellants were defending 
the actions which had been brought against them by the Na- 
tional Life Insurance Company, and were denying any lia- 
bility on their respective policies, and they did not pay the 
sums due thereon until April 20, 1895, after judgments had 
been recovered. Beside, it appears that the Glens Falls In- 
surance Company carried only three-tenths of the total insur- 
ance on the mortgaged property, and all of the policies, as we 
understand the record, contained the usual provision that the 
several insurers should respectively contribute to the payment 
of any loss which might be sustained in the proportion that 
their several policies bore to the total amount of the insur- 
ance. By virtue of this provision the Glens Falls Company 
was liable to the mortgagee for only three-tenths of the sum 
due on the mortgage at the time of the fire, and as the sum so 
due was about $21,201.36, it would seem that the sum which 
was actually paid to the National Life Insurance Company on 
November 17, 1892, by the Glens Falls Company; to wit, the 
sum of $7,035, was a little more than the mortgagee was 
equitably entitled to demand of the Glens Falls Company at 
that time on account of its interest as mortgagee. This fact, 
that the mortgagee received as large a sum from the Glens 
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Falls Company as it was equitably bound to pay on account 
of the mortgagee’s interest in the insured property, is suffi- 
cient in itself to show that there is no substantial foundation 
for the claim now made by the appellants that the sum of 
money which was paid to the Bohns should be charged to the 
National Life Insurance Company, and treated as a payment 
made to it on the mortgage indebtedness in an accounting be- 
tween the mortgagee and the appellants. 

But that contention cannot be sustained for another rea- 
son. The theory of the appellants is that, because their re- 
spective policies contained in the mortgage clause a provision 
to the effect that, whenever either company paid to the mort- 
gagee any sum for a loss under its policy and claimed that it 
was under no liability to the mortgagors, it should at once be 
subrogated to the rights of the mortgagee under any securi- 
ties held by it “ on the property in question ” for the payment 
of the mortgage debt, this provision in effect made them 
sureties for the payment of the mortgage debt and armed 
them with all the rights of sureties. They further claim that, 
if the mortgagee held policies issued by other companies cov- 
ering the mortgaged property, it could not make a settlement 
with the other insurers without obtaining the consent of the 
appellants, or, at least, that if it did make such a settlement, 
and accepted less than it was legally entitled to recover, it did 
so at its peril, and that the appellants, as sureties, are privi- 
leged to challenge the settlement, and insist that the mort- 
gagee be charged with the sum it ought to have received, and 
to do so at any remote period, when they found it convenient 
or necessary to settle their own policies. We are of opinion 
that this is an erroneous view. The provision found in the 
mortgage clause did not make the appellants sureties for the 
payment of the mortgage indebtedness, and did not purport to 
place them in that relation. A's above stated, it provided, in 
substance, that when they paid the mortgagee any sum for a 
loss under ‘the policy, and claimed that they were not liable to 
the mortgagors, then, and not before, they should be subro- 
gated to the rights of the party to whom payment was made 
as respects all securities held by such party on the “ property 
in question ” to secure the payment of the debt. This doubt- 
less gave to the appellants the right to pay their proportion 
of the loss to the mortgagee, and claim subrogation as re- 
spects the mortgage existing on the property; but it did not 
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give them the right to contest the payment of their own poli- 
cies, denying all liability thereon, and at the same time insist 
that the mortgagee should not make a settlement with other 
insurers, for less than the face of their policies, without their 
consent. If the appellants desired to avail themselves of the 
right of subrogation which was reserved to them by the mort- 
gage clause, and to acquire an interest in the mortgage, so as 
to be able to dictate or control settlements with other in- 
surers, they should first have paid their respective losses. 
Until they did pay their own losses, the mortgagee was enti- 
tled to make any settlement with the other insurers which it 
deemed fair and just without consulting the wishes of ‘the ap- 
pellants. In the case of Insurance Co. vs. Stinson (103 U.8., 
25, 28), it was said :— 

‘Where a creditor effects insurance on property mortgaged 
or pledged to him as security for the payment of his debt; the 
insurers do not become sureties of the debt, nor do they ac- 
quire all the rights of such sureties. * * * A surety of 
the debt might complain if the creditor should surrender to 
the debtor collateral securities; but an insurer of the prop- 
erty for the benefit of the mortgagee would have no just 
ground of complaint. True, after a loss has occurred and the 
insurance has been paid, sufficient to discharge the debt, the 
insurers may be entitled to be subrogated to the rights of the 
creditor against the debtor, and to any collateral securities 
which the creditor may then hold and which are primarily lia- 
ble for the debt before the insurers. But even then we do not 
think that the creditor is bound to take any active steps to 
realize the fruits of a collateral, or to keep it from expiring, 
unless the insurance be first paid and notice be given to him of 
a desire on the part of the insurers to be subrogated to his 
rights, with a tender of indemnity against expenses.” 

These views are strictly applicable to the case at bar, and 
establish the proposition that the appellants, notwithstand- 
ing the provision in the mortgage clause, did not:occupy the 
attitude of sureties with respect to the mortgage indebted- 
ness, and that the right of subrogation did not arise until they 
had paid the losses incurred under their respective policies, 
which losses were not paid until long after the Glens Falls 
policy was settled. For these reasons we concur in the view, 
which was expressed by the lower court, that, as respects the 
Glens Falls insurance, the sum paid to the mortgagors ought 
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not to be regarded as a sum paid to the mortgagee and 
charged against it as a payment in its accounting with the 
appellants. 

The next proposition contended for by the appellants is that, 
in the accounting between themselves and the National Life 
Insurance Company, the latter company should be charged 
with the sum of $1,127, which sum, as it is claimed, was erro- 
neously paid to Byron G. Burbank, an attorney-at-law, out of 
the moneys collected from the various insurance companies 
on their policies. This payment to Burbank was made under 
the following circumstances: Burbank was the attorney of 
record for William G, and Conrad Bohn, the mortgagors, in all 
of the insurance suits, both those which were tried in the 
Federal court and those that remained in and were tried in 
the State court. On or about February 15, 1894, Burbank filed 
a claim for an attorney’s lien on the sums due under the poli- 
cies for services rendered in enforcing the collection of the 
same. Such a claim was filed in three of the actions that 
were pending in the State court. In one of the cases an al- 
lowance was made in ‘his favor in the sum of $420, in another 
in the sum of $600, anid in another in the sum of $107. No op- 
position appears to have been made by any one to the allow- 
ance of these several demands for legal services rendered for 
and in behalf of the Bohns, although a notice of the claim 
which was filed in one of the cases appears to have been 
served by Burbank upon the attorney who now represents the 
appellants. The several claims as made by Burbank were 
allowed by orders of court duly entered of record in the sev- 
eral cases in which the claims were preferred, one on October 


22, 1896, and the other on January 9, 1897. 


The contention of the appellants with respect to the sum 
paid to Burbank may be stated as follows: That the Bohns 
had no interest in the policies upon which they caused suits to 
be instituted by Burbank, because they had sold and conveyed 
the insured property prior to the fire; that by reason of such 
conveyance they had no right to an allowance for counsel fees 
out of the moneys recovered on the policies; that the National 
Life Insurance Company should have resisted the claim; and 
that, as it did not do so, it should now be charged with the 
sum erroneously paid to Burbank. We have not been able to 
concur in this view of the law for the following reasons :— 
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The allowances were made in the several cases pending in 
the State court, and it appears to have been held by the State 
court that the Bohns did have an insurable interest in the 
property covered by the policies, and that they were entitled 
to maintain actions on the same and to recover for their own 
benefit whatever was due thereon in excess of the amount of 
the mortgage indebtedness: Insurance Co. vs. Bohn, 48 Neb., 
743, 750, 751. The suits that were brought by the Bohns and 
those that were brought by the National Life Insurance Com- 
pany were consolidated for trial in the State court, so that in 
that court the mortgagors and the mortgagee were treated as 
joint plaintiffs; and while the amount which each plaintiff 
was entitled to recover was not formally stated in the several 
judgments, yet when the court allowed the claims of Burbank 
for services rendered for and in behalf of the Bohns, and di- 
rected them to be paid out of the sums recovered, that was in 
effect an adjudication that the mortgagors were at least enti- 
tled to so much of the sums recovered as were awarded to 
their attorney. As this was an adjudication of a question 
which was properly before the State court for determination, 
the ruling made thereon must be accepted as conclusive. The 
State court adjudged, in effect, that the sum which it ordered 
to be paid to Burbank was not due to the National Life Insur- 
ance Company, but to the mortgagors; and, even if it should 
be conceded that this ruling was erroneous, yet such conces- 
sion would afford no sufficient reason for charging the Na- 
tional Life Insurance Company with a sum of money which 
was not paid to it and which it was not allowed to recover. 

Nor are we able to decide that the National Life Insurance 
Company should be charged with the sum of money in ques- 
tion because it did not appeal from the orders making the al- 
lowances in favor of Burbank. These orders were made after 
the appellants had paid their own policies and had become 
subrogated to an interest in the mortgage by a formal assign- 
ment of an interest amounting ‘to three-tenths. It was their 
duty to appear and object to the allowances if they deemed 
them erroneous, and the fact that they did not so appear, or 
request the National Life Insurance Company to appear and 
object thereto, and that they did not 'tender to the latter com- 
pany any indemnity against the costs and expenses which 
would be incurred by taking such appeal, effectually prevents 
them at this time from making any objections to the allow- 
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ances within the doctrine heretofore quoted from Insurance 
Co. vs. Stinson, 103 U. S., 25, 28. 

Another objection was made by the appellants in the trial 
court, and is renewed here, to a payment in the sum of $2,500, 
which the National Life Insurance Company made to its at- 
torneys for long and laborious services rendered by them in 
prosecuting the numerous suits to final judgments. The trial 
court sustained this exception to the extent of reducing the 
credit claimed to the sum of $600, which latter amount it con- 
sidered a reasonable allowance for services that had been 
rendered in behalf of the National Life Insurance Company in 
collecting the amount due from the Glens Falls Insurance 
Company. We perceive no reason whatever why the National 
Life Insurance Company should not be allowed credit in its 
accounting with the appellants for this latter sum, and we 
think it most probable that the appellants would have had no 
just ground for complaint if a greater credit had been allowed. 
However, as the appellee took no exception to the action of 
the lower court, and has not appealed, we are not called upon 
to decide whether an error to its prejudice was committed. 

No other questions are presented by the record whitch, in 
our judgment, deserve special notice, and the decree below is 
accordingly affirmed. 
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SUPREME COURT OF SOUTH CAROLINA. 


WILLIFORD 
v8. 


ETNA LIFE INS. CO.* 


The policy provided that if the insured should become so far intemper- 
ate as to impair his health or induce delirium tremens it should be- 
come void, and under this clause the company refused the premium 
and canceled the policy. In an action on the policy after death of 
the insured in which the company alleged such cancellation: — 


Held, That the issue was whether at.time of cancellation the clause had 
been violated. 


Held, That there was no error in instructions that such was the issue, 
and if the health was so impaired as to justify cancellation the com- 
pany had the right to cancel, but that otherwise the policy was im- 
properly canceled. 


Query whether the policy could be properly canceled by the mere act of 
the company without going into court. 


Appeal from Common Pleas Circuit Court of Fairfield 
County. 


Moore & Tuompson and James W. Hananan, for Appellant. 
RaaspaLe & Raespate and J. E. McDonatp, for Appellee. 


Pork, J. 

In 1894 the husband of plaintiff procured the defendant to 
issue him a policy of insurance on his life for the benefit of the 
plaintiff. The annual premium was $57.68, and on the 29th 
day of September, 1894, the first annual premium was paid, 
and for each successive year until the 29th day of September, 
1899, this annual premium was paid to and received by de- 
fendant; but on the 30th day of September, 1899, the defend- 
ant returned the annual premium of $57.68 to the husband of 
plaintiff, alleging that the defendant insurance company, in 
the exercise of its right under the policy issued to the hus- 
band, Quay D. Williford, would and did cancel said policy, 
because he had become intemperate in ‘the use of intoxicating 
liquors, to such an extent as to impair the health of said Quay 
D. Williford. The said Quay D. Williford denied the defend- 
ant’s right to cancel said policy for such alleged cause. The 
said Quay D. Williford died on the 4th day of October, 1900. 


* Decision rendered, June 25, 1902. 
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The plaintiff, as the beneficiary of said policy, made proof of 
the husband’s death, and demanded payment of the policy. 
This was denied. So in January, 1901, the plaintiff brought 
her action on the policy in question. The answer of the de- 
fendant set up four defenses: First. The defendant denied 
all the allegations of the complaint, except that the plaintiff 
was the wife of Quay D. Williford, and as such had an insur- 
able interest in his life. Second. That the policy issued to 
Quay D. Williford contained a condition whereby it might, for 
certain causes, be canceled in his lifetime; that, if the insured 
“shall become so far intemperate as ‘to impair his health or 
to induce delirium tremens,” then the policy shall become 
void, and that after defendant had issued the policy, during 
the lifetime of said Quay D. Williford, ‘he became very intem- 
perate in the use of intoxicating liquors,—to such an extent 
as to impair the health of the insured; and that as soon as the 
fact became known to the defendant; to wit, some time in the 
year 1899, the defendant exercised the right it had reserved 
to itself in said policy of canceling said policy during the life- 
time of the said Quay D. Williford, and did cancel the same, 
and refuse to accept any further annual payments on the 
same. Third. That the defendant has offered to pay to the 
plaintiff the sum of $164.24, as the amount due from the legal 
reserve fund according to the actuaries’ table of mortality, 
with the 4 per cent interest added thereto, which sum was not 
forfeited by the cancellation of said policy, but the plaintiff 
has refused to accept the same. For a fourth defense: That 
the defendant was not allowed the ninety days after satisfac- 
tory proof of death, as required by the policy, before this ac- 
tion was brought; and, inasmuch as these ninety days were 
not allowed after proof of death before suit was brought on 
the policy, the plaintiff is not entitled ‘to any interest on the 
money due her on said policy. The cause came on for trial 
before his honor Judge Ernest Gary and a jury. The result of 
the trial was a verdict for the plaintiff for $2,000. A motion 
for a new trial was refused. 

After entry of judgment, the defendant appealed therefrom 
on four grounds; as follows, which we will dispose of in their 
order (that is to say, the third and fourth grounds, as to a re- 
fusal for a new trial): (3) Because his honor erred, as a mat- 
ter of law, in refusing defendant’s motion for a new trial upon 
the ground that the question of fact, whether the insured at 
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the time the policy was canceled was so intemperate as to im- 
pair his health having been squarely put to the jury, ‘ the ver- 
dict of the jury should settle the question.’ (4) Because 
inasmuch as ‘the uncontradicted testimony of the insured’s 
physician showed that at the time of the cancellation of the 
policy the health of the insured had been impaired by his in- 
temperance, and inasmuch as the verdict of the jury was 
absolutely without evidence to support it, his honor erred, as 
a matter of law, in refusing to grant defendant’s motion for a 
new trial.” 

‘The circuit judge, in his order refusing a new trial, said: 
“The jury in the case rendered a verdict for the plaintiff for 
the full amount of the premium on the life policy upon which 
plaintff’s action was based. Subsequent to the rendition of 
said verdict, the defendant’s counsel made motion for a new 
trial before me upon the minutes of the court. The motion 
was fully argued, and, after considering ‘the same, I am of 
opinion that the motion is to be decided upon the single ques- 
tion of fact, whether at the time the policy of insurance sued 
upon was canceled the insured was so intemperate as to injure 
his health. This question was squarely put to the jury, and 
I am of the opinion the verdict of the jury should settle the 
question. * * *” 

(a) The policy issued contained these clauses :— 

“See. 6. The answers, representations, and declarations 
contained in or indorsed upon the application for this insur- 
ance, which application indorsed hereon is hereby referred to 
and made a part of this contract, are warranted to be true; 
and if this policy has been obtained by fraud, misrepresenta- 
tion, or concealment; or if the insured shall commit suicide; 
or tf he shall become so far intemperate as to tmpair his health 
or induce delirium tremens, or if he shall at any time travel 
or reside outside of the United States, Canada, or Europe, in- 
cluding the waters connecting those countries; or if during 
any part of the months of July, August, September, or Octo- 
ber, he shall travel or reside in the United States south of the 
32d degree of north latitude; or if he shall be personally en- 
gaged in blasting, mining, aeronautic, or submarine opera- 
tions; or in the manufacture of explosive substances; or em- 
ployed on or about any moving railway cars or engine, or in 
any ship or boat; or if he shall engage in army or naval serv- 
ice in time of war,—then in each and every of the foregoing 
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cases this policy shall become and be null and void, except as 
provided in sections 7 and 8. 

“Sec. 7. After the death of the insured, if it occurs three 
years or more from the date hereof, three full years premiums 
having been paid, and the age correctly stated, this policy 
shall be indisputable for the conditions named in Sec. 6, ex- 
cept as to army or naval service in time of war; but said com- 
pany reserves the right to enforce its provisions as to fraud, 
misrepresentation, or z¢ztemperance during the lifetime of the 
insured.” (Italics ours.) 

The words used in the sixth clause are, “or if he shall be- 
come so far intemperate as to impair his health or induce 
delirium tremens,” “ this policy shall become and be null and 
void.” By the terms of the policy itself, no officer, except cer- 
tain officers there enumerated, had the right to alter the terms 
of the policy; viz.: “the president, vice-president, secretary, 
and assistant secretary.” So we find in the “ case” a letter 
from J. L. English, secretary, as follows: “ Hartford, Conn., 
October 19, 1899. Mr. R. J. Blalock, manager: Dear Sir—We 
have received several reports upon Quay D. Williford, policy 
No. 228,750, which satisfy us that he is drinking to excess, and 
violating the conditions of his policy thereby, and that he mis- 
represented his habits as to the use of stimulants in his appli- 
cation. This is to instruct you not to make any effort what- 
ever for the collection of another premium under this policy; 
but, should the premium be tendered to you on or before the 
day it falls due, return it immediately to the payer, stating to 
him that the company is unwilling to continue insurance un- 
der the policy, for the reason above given. Do not fail to heed 
this instruction, and notify your agent, if necessary. Yours 
truly, J. L. English, Secretary.” The testimony showed that 
for the first time; to wit, on the 30th September, 1899, Mr. 
Blalock, as manager, acted under the instructions of J. L. 
English, as secretary of the defendant company, on which 
date he alleged that he canceled the policy. So, also, in the 
defendant’s answer it alleged: “(3) That after the defendant 
had issued the said policy insuring the life of the said Quay 
D. Williford, he became very intemperate in the use of intoxi- 
cating liquors, to such an extent as to impair the health of 
the insured, and as soon as this fact became known to the 
defendant; to wit, some time during the year 1899, the de- 
fendant exercised the right it had reserved to itself in and by 
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said policy, of canceling said policy during the lifetime of the 
insured, and notified the said Quay D. Williford that the said 
policy had been canceled under the right reserved by the com- 
pany to cancel said policy, and refused to accept any further 
annual premiums on the same.” The testimony offered at the 
trial showed that the defendant on no other occasion than on 
the 50th September, 1899, attempted or sought to cancel this 
policy on the life of Quay D. Williford. Such being the case, 
the circuit judge made no mistake in holding that the plead- 
ings and testimony raised the issue, “ Was Quay D. Williford 
so intemperate as to impair his health on the 29th day of Sep- 
tember, 1899?” The jury by their verdict said he was not so 
intemperate at that time as to injure his realth. The circuit 
judge refused to disturb their finding. 

(b) The testimony of Dr. Buchanan was not the only testi- 
mony before the jury as to the effect of the use, of alcoholic 
liquors upon the said Quay D. Williford at the date of the 
cancellation of the policy, on the 30th September, 1899. Mr. 
Elliott and two gentlemen in the business employ of Mr. Wil- 
liford also testified as to such effects of the liquor habit upon 
him. Dr. Buchanan was very frank, and by his testimony 
showed ‘himself ‘to be well up in his profession, both by read- 
ing and thought. Still, with the testimony—all the testimony 
—before the jury, it was their sworn duty to find the facts. 
Having done so, the circuit judge declined to interfere with 
their finding. He committed no error of law therein. We 
cannot, therefore, interfere. Exceptions 3 and 4 are there- 
fore disallowed. 

We will next examine exceptions 1 and 2, which are as fol- 
lows: “(1) Because his honor the presiding judge erred in 
charging the jury that the defendant company must show 
‘that at the time the policy was canceled Mr. Williford was 
intemperate at that time, to such an extent as to impair his 
health; thereby, in substance, instructing the jury to exclude 
from their consideration any impairment in the health of the 
insured that may have resulted from his intemperance prior 
to the time the policy was canceled. (2) Because his honor 
erred in charging the jury that the question before them for 
decision was whether or not the health of the insured was so 
impaired as to ‘justify and warrant the company in canceling 
the policy, whereas he should have charged the jury that any 
existing impairment of the insured’s health from intemper- 
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ance would, under the contract, have warranted a cancella- 
tion of the policy.’” In studying the “ case,” we have been 
struck with the remarkable field the defendant was allowed 
to travel or occupy with its testimony. Dr. Buchanan was 
the family physician of the said Quay D. Williford, and he 
appealed to the court to protect him from an examination of 
Mr. Williford’s physical condition, his habits, ete.; but the 
presiding judge required him to testify fully. Then, too, the 
plaintiff sought to restrict the testimony up to the 30th Sep- 
tember, 1899; but again the presiding judge opened wide the 
door, so that the whole of Quay D. Williford’s habits as to 
drink up to his death were spread before the jury. But when 
the circuit judge came to charge the jury, he did use the lan- 
guage imputed to him; but let us see what he did say: 
“ Now, the contention of the company is that the deceased 
became intemperate to such an extent that it endangered his 
health or impaired his health, and that the company, under 
that clause which I have just read to you, claimed that it ‘had 
the right to cancel the policy to the extent of any further in- 
surance; but it simply admits it is liable under section &; 
that is, if three or more premiums have been paid, they pay 
over what is known as the ‘ legal reserve,’ with interest. That 
is the liability that the company admits it is due the plaintiff. 
Now, gentlemen, I am going to submit this case to you upon 
this question of fact. 1 charge you that it is a part of the 
contract entered into by the parties, that if the insured, Mr. 
Williford, became intemperate to such an extent as to impair 
his health at the time the policy was canceled, that the com- 
pany would have a right under that clause to have canceled 
the policy. But to make it binding it must appear by affirma- 
tive testimony in this case that, at the time the policy was 
canceled, Mr. Williford was intemperate, at that time, to sucli 
an extent as to impair his health. Now, as I understand, that 
does not mean a drink,—an occasional drink; but he must 
have indulged in the use of alcoholic stimulants to such an 
extent as to impair his health or to give him delirium tremens, 
and that impairment must have been at the time that this 
policy was canceled, because that is the authority under 
which the company claims to have canceled it, and that is the 
only authority by which it could have canceled it. His being 
drunk at a subsequent time, or his health being impaired sub- 
sequently, would not authorize the cancellation of the policy. 
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unless his health was impaired by the use of stimulants at the 
time of the cancellation of the policy. Now, that brings up 
the case for you to try. At the time this check was tendered 
to the company, was the health of the insured so impaired, at. 
that time, by intemperance, as to justify and warrant the 
company in canceling the policy under that clause? If his 
health was impaired at that time by intemperance, I charge 
you the company would have the right to cancel the policy. 
But if at the time the check was tendered he was not intem- 
perate to the extent of impairing his health, the company 
would not have the right to cancel the policy; and, under its. 
own terms, after five payments the insured could go on in that 
event for nine years and fifty-nine days. What was the state 
of health of the insured at the time the check was tendered to 
Mr. Blalock? Was his health so impaired by the use of alco- 
holic spirits? Had he indulged in alcohol to such an extent 
as to impair his health? If so, the company would have the 
right to cancel the policy to the extent of that reserve fund. 
If it was not impaired by .the use of such stimulants, then the 
company would have no right to rescind the contract, and it 
would be binding in that event upon the company.” We al- 
ways prefer to quote a judge’s charge in full on a point, to 
show by his own words what he led the jury to accept. In 
this instance we see that the circuit judge made no mistake 
as to the law he laid down. If there was any error made, it 

was in making his charge too favorable for the defendant. It 

might be doubted, under the language of this policy, if the in- 

surance company had any right of their own will to cancel 

this policy. It had to be done for a certain cause. It had to 

be done in the lifetime of the insured. But where? In court 

or out of court? Can a company for five years receive pre- 

miums on the life of one of their customers, and then, upon 

idle reports, it may be, of the intemperate habits of one of 

their customers whose money they still keep in their own 

treasury, without any hearing, cancel his policy? The case of 

Thompson vs. Insurance Co. (683 S. C., 297-300, 41 8. E., 464) 

contains some valuable suggestions along this line, but we are 

not called upon in this case to question the liberality of the 

circuit judge to the defendant. The first exception is over- 

ruled. F 

2. Nor do we think the circuit judge was in error as set out 


in the second exception. We ‘have reproduced the charge. 
VoL. XXXI—59. 
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The language is fair to the defendant. If anything,—too fair 
to the defendant. Let this exception, also, be overruled. 

It is the judgment of this court that the judgment of the 
Circuit Court be affirmed. 
Jones, J., concurs in the result. 
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TRAVELERS’ PROTECTIVE ASS’N OF AMERICA.* 







The policy exempted from liability in case of suicide and the company 
alleged suicide as a defense. 

Held, That notwithstanding the allegation the burden of proof was on 
plaintiff to show death by accident insured against. It is error to 
charge that the company must prove suicide unless the fact of death 
through some external accidental cause is first established. 

Where the evidence is evenly balanced the presumption is against sui- 
cide and justifies a finding of death from accident. 

The evidence need not be direct. The cause of death may be found from 

facts and circumstances. 












Appeal from St. Louis Circuit Court. 






Henry T. Kent and Seppon & Bratr, for Appellant. 
Sm T. Price and F. H. Bacon, for Respondent. 







Marsuatt, J. 

This is a suit to recover $5,000 upon an accident benefit cer- 
tificate issued by the defendant, a fraternal beneficial associa- 
tion organized under the laws of this State. The answer ad- 
mits the character of its organization, then denies all the 
allegations of the petition, then admits issuing the benefit cer- 
tificate, then pleads that by the terms of the certificate the 
defendant was exempted from liability if the member com- 
mitted suicide while sane or insane, and then alleges that the 
member committed suicide, and therefore the defendant is not 
liable. The plaintiff is the widow of G. H. Clement Laessig, 
the deceased member, and is the beneficiary named in the cer- 














*Decision rendered, June 18, 1902. 
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tificate. There was a verdict for the plaintiff for $5,137.50, 
and defendant appealed. 

Upon the trial the plaintiff proved the character of the de- 
fendant association, the membership of the deceased, the issu- 
ance of a certificate to the deceased on June 19, 1894, which 
entitled ‘him “ to all the benefits accruing from such member- 
ship under the provisions of the certificate and by-laws of this 
association, subject to the conditions printed on the back 
hereof and the application for membership,” the provisions of 
the constitution and by-laws of the defendant, which pro- 
vided a graduated compensation to be paid for external and 
accidental injuries, varying according to the character and 
seriousness of the injury, and providing for the payment of 
$5,000 in case of accidental death. Appellant’s counsel have 
fairly stated the facts developed at the trial that are neces- 
sary to be considered in the determination of this appeal. 
That statement of facts is as follows: “The evidence of the 
plaintiff showed that Laessig had been last seen by his wife 
about 7 o’clock on Sunday morning, July 2, 1899, when he left 
his home. She testified that he was then in good health; 
that he was well, and that she had never seen him in better 
spirits; that he had on a gold watch and charm, and a dia- 
mond pin in his shirt bosom. C. P. Girder, an express mes- 
senger, testified for the plaintiff that he was a messenger on 
the Frisco Railroad; that his train went out from St. Louis 
in the evening about ten minutes after the through fast train; 
that when near Arloe station his train stopped. He found 
that it had been flagged. The engineer of the first train came 
up, and said he thought he had run over a man. This was 
between 9 and 10 o'clock at night. They then went back a 
short distance, and found ‘the body of Clement Laessig lying 
along the north side of the track, upon the stomach, feet to 
the west. They were the first upon the spot. When asked 
to describe all he saw there, the witness testified that about 
live or six feet east of the body, between the rails, the head 
lay. Probably five or ten feet further to the east was a 
squash of blood clear across the tracks from north to south. 
On the outer edge of the ties, right close to the blood, was a 
pistol, one cartridge of which, to the right of the chamber, 
had been exploded. ‘The blood was right close to where the 
revolver lay, and apparently where the train struck him.’ 
His suspender was pulled down over the right shoulder. He 
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had on but one shoe. His coat, his hat, and left shoe the wit- 
ness picked up in the weeds, opposite to where he found the 
revolver. Witness did not see any watch or diamond pin on 
his body. It was a warm night. There appeared to be a 
very large hole over the left eye. It was dark—very dark— 
there at that time of night. The conductor had a lantern, and 
the engineer his torch. He broke the revolver, and took the 
exploded cartridge out, and looked through the revolver. It 
didn’t have the appearance of having been fired recently. 
The plaintiff introduced a doctor, who made the post mortem 
examination, who testified that the head was fractured, and 
body had bruises on one side. This was substantially all the 
evidence of the plaintiff as to the cause of Laessig’s death. 
The defendant’s evidence was substantially as follows: It 
showed that Laessig had been a clerk for Goebel & Wedderan, 
merchants of St. Louis, for sixteen years; that on the day be- 
fore his death Mr. Goebel had informed him that on the fol- 
lowing Monday his books would be examined by an expert; 
that on this announcement Laessig appeared very nervous 
and worried. Witness did not see him again. The expert 
who went over the books testified that he was short in his 
accounts about $8,000. The defendant showed that Laessig’s 
body was found on Sunday, July 2, 1899, a few minutes after 
a train had passed west, lying alongside and north of the 
track of the Frisco Railroad, near Arloe station: that within 
the distance of a few feet further east was his head, inside the 
two rails; about fifteen or twenty feet further east, the rails 
showed evidence where the train had evidently run over and 
cut off his head, which was cut off from his body. There was 
a large pool of coagulated blood at that point, mainly inside 
the rail; some little being on the outside. There was no 
other blood around, except a small spot where the head was 
found. There was no evidence in the case on either side that 
blood was found anywhere between where the revolver was 
found and the head. As plaintiff's witness saw it, the blood 
was across the track—the track opposite to the point where 
the revolver lay. As the defendant’s witness saw it, there 
was there a large pool of blood on the inside of the rail, and a 
small pool on the outside of the rail. One of the defendant's 
witnesses—a doctor—who was on the spot in a few minutes 
after the train stopped, testified that he found a hole like a 
bullet hole in the temple of the head, which seemed to be 
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powder-burned. He probed the hole with a toothpick, and he, 
as a doctor, judged it to be a bullet hole. It had that appear- 
ance. The doctor testified that the blood, having been coagu- 
lated, showed, in his opinion, that Laessig had been dead at 
least twenty-five or thirty minutes before the witness arrived 
on the spot, which was immediately after the train stopped. 
The doctor lived a short distance from the spot. About 
twenty-five or thirty minutes before the train passed he had 
heard the sound of a shot, as from a revolver, preceding from 
the spot where Laessig’s body was found. 

On behalf of the plaintiff, the court gave the following in- 
structions to the jury: “(1) The court instructs the jury that 
if they believe from the evidence that on the 2d day of July, 
1899, G. H. Clement Laessig was killed by being accidentally 
run over by a locomotive and train of cars, then in such case 
the jury will find for the plaintiff in the sum of five thousand 
dollars, with interest thereon from the 14th day of September, 
1899. (2) The court instructs the jury that if the dead body of 
G. H. Clement Laessig was found run over by a locomotive 
and train of cars, and that there is no direct evidence as to 
any other cause of death, then the law presumes that the 
death was due to accident; and, if the defendant claims that 
said death was due to suicide, then the burden of proof is on 
the defendant to show by a preponderance of the evidence 
that said death was so caused by suicide, and not by accident. 
The court instructs the jury that, in the absence of evidence 
satisfactory to the jury that the death was from suicide, or 
the intentional act of himself, the law presumes that said 
death was not caused by suicide; and, unless the jury believe 
from the evidence that defendant has shown by a preponder- 
ance of the evidence that the death of said Laessig was caused 
by his own intentional act, then the jury must find for plain- 
tiff. (8) By mentioning the burden of proof and the prepon- 
derance of evidence, the court intends no reference to the 
number of witnesses testifying, but to briefly express the rule 
of law, which is that if the evidence before you that the death 
of said Laessig was accidental appears, in your judgment, 
more credible and of greater weight than the contrary evi- 
dence, tending to show that said death was due to suicide, 
then in such case you should find for the plaintiff.” At the 
request of the defendant the court gave the following instruc- 
tions to the jury; viz.: “(1) The court instructs the jury that, 
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under the certificate of membership of G. H. Clement Laessig 
in the defendant association, that the defendant association 
was not liable for any injuries to the said G. H. Clement 
Laessig, fatal or otherwise, wantonly or intentionally in- 
flicted upon himself; and if they believe from the evidence, 
taking into consideration all the facts, circumstances, and 
surroundings in connection with the death of the said G. H. 
Clement Laessig, that on or about the 2d day of July, 1899, 
the said Laessig, being sane, voluntarily committed suicide, 
then the defendant association is not liable, and they will so 
find. (2) The court instructs the jury that if they believe 
from the evidence ‘that the assured, Laessig, was killed by 
some one before his body was run over by the train, then they 
will find for the defendant.” 

The second instruction given for the plaintiff is assigned as 
error, in this: that it instructs the jury that, if there is no 
evidence that the death was due to any other cause than by 
being run over by the cars, then, in the absence of such evi- 
dence, the law presumes that the death was accidental, and 
that it further instructs the jury that, if the defendant claims 
that the deceased committed suicide, the burden is on it to 
so show, and that, in the absence of evidence satisfactory to 
the jury that the death was from suicide, the law presumes 
that the death was not from suicide, and, unless the jury find 
that the defendant has shown by a preponderance of the evi- 
dence that the death was from suicide, then the jury must find 
for the plaintiff. The plaintiff contends that the instruction 
correctly states the law. The two postulates laid down by the 
plaintiff for this contention are: First, “ In suits on contracts 
like the one in question, plaintiff makes out a prima facie case 
by offering the certificate, proving the acctdent [the italics 
are superadded], and that proofs of death were duly made;” 
and, second, “ The cases all agree that where the body of a 
person is found on a railroad track, apparently killed by a 
train, and there is no direct evidence as to the cause of death, 
it will be presumed that the death was due to accident, and 
neither to suicide nor murder.” The first postulate is correct. 
But the difficulty is that the plaintiff in this case ‘has not 
measured up to the requirements of the postulate, in this: 
that she has not proved the accident; that is, she has not 
proved that the death was due to an external accidental 
cause. She proved the death, but not the accidental death. 
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And the proof of accidental death is the essential prerequisite 
and condition precedent to a right to recover on an accident 
insurance policy. This is the distinguishing feature between 
accident policies and ordinary life policies. In the latter, to 
make out a prima facie case it is only necessary for the plain- 
tiff to show the contract and the death, because the contract 
itself requires the payment of the sum named upon the ‘hap- 
pening of the death, which is the condition upon which the 
sum is to be paid, whereas in the former the condition prece- 
dent to a recovery is not simply the natural death, but the 
death from accident. Hence in suits upon accident policies 
the burden of proof is upon the plaintiff, subject to the limita- 
tion that it is not to be presumed, as a matter of law, that the 
deceased took his own life or was murdered, to show that the 
death was caused by external violence and by accidental 
means. This is exactly what the policy or contract itself pro- 
vides. And this is the rule laid down by Mr. Justice Harlan, 
in the Supreme Court of the United States, in Insurance Co. 
vs. McConkey (127 U. 8., 661), and by the Supreme Court (Ap- 
pellate Division) of New York in Landon vs. Insurance Co. 
(60 N. Y. Supp., loc. cit., 191), affirmed by Court of Appeals 
in 167 N. Y., 577. Whitlatch vs. Casualty Co. (149 N. Y., 45) 
was an action upon an accident policy. The defendant 
pleaded suicide. The lower court instructed that the burden 
of proof was upon the defendant to show by a fair preponder- 
ance of the evidence that the deceased took his life with sui- 
cidal intent. The Supreme Court held this to be an error, 
and laid down the rule that in suits on accident policies, where 
the petition charges death from accidental cause, and the an- 
swer pleads suicide, “ the plaintiff is not released from the 
burden of making out in the first instance a prima facie case 
by a preponderance of the evidence that the assured died from 
external, violent, and accidental means; and when the evi- 
dence shows that the injury was self- inflicted, and the only 
question for the jury is whether death resulted from accident 
or suicide, a charge is erroneous which permits the jury to in- 
fer that the defendant rested under the burden of proof from 
the opening of the trial, and which refuses to instruct the jury 
that if, upon the whole case, they find the evidence to be 
evenly balanced upon the question as to whether the insured 
intended to kill himself, they must find for the defendant.” In 
other words, the contract of accident insurance primarily 





936 : Supreme Court of Missouri. [Oct., 


casts the burden upon the plaintiff to show that the death was 
accidental. It must be so pleaded and proved. If the de- 
fendant wants to avoid liability for an accidental death, it 
must prove that the death was due to a cause excepted from 
the operation of the policy; that is, that it was a suicide. In 
such cases there is no presumption of law that, because the 
death was not due to suicide, it was accidental. For it might 
not be due either to suicide or accident. It might be natural, 
In such case the defendant would fail in its contention that it 
was suicide, and the plaintiff would fail in his case because 
the death was not due to accident, and the contract only in- 
sured against accidental death. In fact, if there was no plea 
of suicide, the plaintiff would have to prove accidental death. 
There would be no presumption of accidental death. The 
jury must determine the fact as to what caused the death. 
There need not necessarily be direct proof or evidence of the 
cause. The cause may be found by the jury from facts and 
circumstances. But the cause of the death is a fact for the 
jury. There is no presumption of law in such cases, further 
than the presumption against suicide; but even this presump- 
tion does not carry with it, in accident insurance cases, the 
further presumption that the death was accidental. The rule 
is quite different as to ordinary life policies. For there the 
proof of the contract and of the death makes out a prima 
facie case, and if the defendant pleads suicide the burden of 
proof is on it to show it, because the presumption of law is 
against suicide. It follows that if the evidence is evenly bal- 
anced, so that the jury cannot decide whether the death was 
from suicide or accident, the presumption against suicide in 
such cases turns the scales, and leaves it due to accident, and, 
because the plaintiff has already made out a prima facie case, 
the verdict must be for the plaintiff. The cases of Insurance 
Co. vs. Wiswell (56 Kan., 765); Insurance Co. vs. Nicklas (88 
Md., 470); Keels vs. Association (C. C., 29 Fed., 198); Insurance 
Co. vs. Payne (45 C. C. A., 193); Leman vs. Insurance Co., 46 
La. Ann., 1189), and Association vs. Sargent (142 U. 8., 691),— 
were all cases on ordinary life insurance policies, and hence 
fall within the reason above given as to such cases, and are 
not applicable to accident policies. This conclusion is in line 
with what was said by Gantt, P. J., speaking for division No. 
2 of this court, in Meadows vs. Insurance Co., 129 Mo., loc. cit., 
91. That was a suit upon an accident policy. The defense 
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was that the defendant was released from liability because 
the death was due to a cause excepted from the operation of 
the policy, in this: that he exposed himself to danger by un- 
necessarily going upon the roadbed of a railroad. It was 
there said: ‘“ We think that the plaintiff here was only re- 
quired to prove that the death of Daniel Meadows was caused 
by violent and accidental injuries, visible upon his person, and 
that due notice of his death and proof of loss were made 
within the time required by the policy, and that the defendant 
had the burden of proving that his death was caused by one 
of the conditions by it specially pleaded. But for the stipu- 
lation in the policy, the negligence of the deceased would have 
constituted no defense whatever to the action. <A fair con- 
struction of it permits a plea of contributory negligence, and 
the burden of sustaining that plea is upon the defendant who 
asserts it.” It will be observed that the learned judge likens 
such a case to a case of negligence and contributory negli- 
gence. But it is no more true in such cases as this that, be- 
cause the defendant does not sustain his excusatory plea, the 
presumption of law is that the death was due to an accidental 
and not to a natural cause, than it is true in an ordinary dam- 
age case that, because the defendant fails to sustain its plea 
of contributory negligence, the law presumes that the injury 
to the plaintiff was caused by the negligence of the defendant. 
As mere proof of injury in a damage case will not entitle a 
plaintiff to recover, but negligence of the defendant must be 
shown, so, in a suit upon an accident policy, mere proof of in- 
jury or death will not entitle the plaintiff to recover, but the 
injury or death must be shown to be due to an accidental 
cause. And this burden rests upon the plaintiff irrespective 
of whether or not the defendant pleads or proves that the 
death was due to a cause excepted from the operation of the 
policy. 

For these reasons, the second instruction given for the 
plaintiff is erroneous, and the judgment of the Circuit Court is 
reversed, and the cause remanded for a new trial. All concur. 





Supreme Court of Mississippi. 


SUPREME COURT OF MISSISSIPPI. 


HARTFORD FIRE INS. CO. 
v8. 
SHLENKER. 


The valued policy law of Mississippi provides that in case of loss on per- 
sonal property which is constantly changing in specifics and value 
in course of trade, only the actual value at the time of loss can be 
recovered, not to exceed the amount of the policy. The policy ex- 
pressly waived this law and provided that insured should insure to 
the full value, and that the liability should be limited to such pro- 
portion of the loss as the amount insured bears to the cash value. 
The insurance was on cotton worth $15,000, on which the loss was 
$4,000 and the amount insured was $2,000. 


Heid, That the waiver was ineffectual and the entire $2,000 could be re- - 
covered. 


Appeal from Circuit Court, Warren County. 


D. J. Shlenker sued appellant upon a fire insurance policy 
covering cotton in bales contained in certain cotton yards in 
Vicksburg, Miss. The policy sued on contained the following 
stipulations :— 


In consideration of the mutually agreed reduction of 
1 per cent per annum at which this policy is_ is- 
sued, the assured agree to waive any and all benefit 
that may be claimed under an act of the Legislature 
of Mississippi known as “ House Bill No. 702,” approved 
March 20, 1896; and it is understood, agreed, and war- 
ranted by the assured that the basis for adjustment of any 
claim for loss or damage to the property covered by this 
insurance shall not exceed the actual cash market value of 
such property at the time of the loss and at the place of the 
fire, which cash market value shall in no event be greater 
than it would then and there cost to replace the property 
damaged or destroyed with property of the same kind and 
quality. And it is further understood, agreed, and war- 
ranted by the assured to maintain insurance to an amount 
not less than the cash value of the whole property hereby 
insured, and that in case of loss under this policy this com- 
pany shall be liable only for such proportion of the whole 
loss which shall not exceed the actual market value as 
above provided as the amount of this insurance bears to the 
cash market value of the whole property hereby insured at 
the time of the fire. Now, therefore, in consideration of 
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* Decision rendered, June 9, 1902. 
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said reduction in rates, the assured do hereby covenant and 
agree with the Hartford Fire Insurance Company that, in 
case this warranty and agreement shall at any time be vio- 
lated, they do hereby declare themselves liable to the Hart- 
ford Fire Insurance Company for any loss or damage which 
may result to said Hartford Fire Insurance Company by 
reason of breach of this warranty; it being clearly under- 
stood that this policy of insurance is based on this agree- 
ment, and its validity depends upon the performance of this 
obligation. 

The suit was for $2,000, the amount of the policy, and the 
declaration alleged that there was $15,000 worth of cotton in 
the yards at the time of the fire, which destroyed over $4,000 
worth of the cotton. Defendant filed several separate pleas, 
raising the following questions: (1) By the terms of the 
policy, the insurance company was not responsible for the 
whole amount named in the policy, but only to the extent of 
the proportion which the amount named in the policy might 
bear to the whole amount of the value of the property in- 
sured; (2) that the stipulation that the insured would maintain 
insurance upon the property to its full value was a vital con- 
dition upon which the policy was issued, and that by failure to 
maintain such full insurance the policy became void; (3) that 
the insured became bound to make good any loss or damage 
which might result to the company by reason of his failure to 
maintain full insurance; (4) the property insured was con- 
stantly changing in specifics, quantity, and value in the usual 
course of trade, and that for this reason the policy was not 
subject to the valued-policy provisions of the law of 1896. 
Plaintiff demurred to these several pleas. The demurrer was 
sustained, to which defendant excepted, and declined to plead 
further, whereupon a judgment was rendered for plaintiff for 
the amount sued for and interest. From that judgment de- 
fendant appeals. 


E. J. Bowers and Catcutnes & Carcuinas, for Appellant. 
Swirn, Hirsne & Lanpav, for Appellee. 


WHitFIELp, C. J. 
The act under construction is as follows:— 


An act to amend section 1 of chapter 63 of the Laws of 
1894, known as the “ Valued Policy Law,” and to re- 
duce the cost of fire insurance, and to prevent insur- 
ance trusts and combines, and to fix the amount of 
taxes to be paid by fire insurance companies. 





940 Supreme Court of Mississippi. [ Oct., 


Section 1. Be it enacted by the Legislature of the State 
of Mississippi, that section 1 of chapter 63 of the Laws of 
1894, be so amended as to read as follows: In suits brought 
upon policies of insurance against loss by fire, hereafter is- 
sued or renewed, the insurer shall not be permitted to deny 
that the property insured was worth, at the time of issuing 
the policy, the full value upon which the insurance was cal- 
culated. And in case the policy contains a three-quarter 
valuation clause, the insurer shall not deny that the amount 
of the policy was but three-fourths the valuation at the date 
of its issuance, and a similar rule shall apply, it matters not 
what proportion the amount of insurance bears to valua- 
tion, according to the terms of the policy. In case of total 
loss of the property insured, the measure of damages shall 
be the amount for which the property was insured. In case 
of partial loss or damage by fire, the measure of damages 
shall be an amount equal to the damage done the property, 
not to exceed the amount written in the policy, and in case 
of losses on stocks of goods and merchandise, and other 
species of personal property, where the same, after the issu- 
ance of the policy, is constantly changed in specifics and 
quantity, in the usual course of trade, only the actual value 
of the property at the time of the loss may be recovered, not 
to exceed the amount expressed in the policy.—[Laws 1896, 
c. 56. 

The scheme of this statute, it seems to us, after the most 
-areful consideration, is this: To provide that in case of total 
loss of property, real or personal, except personal property 
constantly changing in specifics and quantity, the company 
shall pay the amount named in the policy,—the amount on 
which, as a basis, the premium has been calculated and re- 
ceived,—and that in case of partial loss of real or personal 
property, except personal property constantly changing in 
specifics and quantity, the company shall pay the amount of 
actual damage, not to exceed the amount of the policy; again 
making the company possibly liable, according to the extent 
of the damage, on the basis of the amount on which it has re- 
ceived premiums. It could not be known in advance how 
great or small the damage would be in case of a partial loss, 
and hence no sum could be named as the measure of a partial 
loss; and consequently, since there was no sum the parties 
could agree on as the measure of the partial loss, there could 
be no contract to pay any specific sum, but the amount to be 
paid must be measured by the actual damage,—not to exceed, 
in the case of any company, the amount named in the policy. 
The insured might recover up to the amount on the basis of 
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which the premiums had been calculated, but could never re- 
cover from different companies two or three times the value 
of the property destroyed, so in case of total loss, since there 
could be, in the nature of things, no fixation of the amount of 
partial loss, as there easily could be of the amount of a total 
loss. And lastly the statute provided that, in case of per- 
sonal property constantly changing in specific and quantity, 
the company should pay the actual value of the property de- 
stroyed, not to exceed the amount of the policy. The same 
thought, precisely, is manifest here as in the two previous. 
cases. The insured must be made whole. The actual value 
of the property destroyed may be recovered, provided that 
amount does not exceed the amount named in the policy,—the 
amount, again, on the basis of which the premium has been 
calculated. The two things clearly deducible from the stat- 
ute are these: First. The insured must, at all events, in each 
of the three cases named, recover the amount of his actual 
loss; that loss being fixed in the first class, but not susceptible 
of fixation in the two second classes, of property. Second. 
That the company must always pay on the basis of the amount 
on which it has received premiums,—only the actual damage 
or loss, of course, in the two last cases, but, nevertheless, that 
whole loss up to the limit named; the amount of the policy; 
the amount on which the premium has been calculated. In 
the first class,—real or personal property,—as to which the 
value could be agreed, it is provided that that value shall be 
the measure against each company, no matter how many, and 
the insured might recover many times the actual value. 
Why? Because each company can agree for itself what the 
value is, and if it does so, and receives premiums on that basis, 
during the life of the contract, it does nothing but comply 
with the contract it makes, when it pays the whole value, for 
it had received premiums on the whole value. It could always 
know whether there was other insurance, and it might decline 
the insurance if it did not wish to run the moral risk in such 
acase. The very life of the statute is that the company shall 
not receive premiums on one basis, and pay losses on another. 
They can, in the first class of property, know the value, and 
insure just such part of the value as they please; but, having 
insured a certain part, they must pay on the basis of the value 
of the whole or that part as named in the contract, since they 
have received premiums on such agreed value. In each of the 
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last two classes of property the amount of the damage cannot 
be known in advance, so as to be contracted about; and, since 
no contract has been made to pay a fixed sum, the company 
can only be bound to pay such loss as proof may show. But 
while it cannot know in advance what the loss will ‘be, it can 
agree to be bound up to a certain limit; and, naming such 
limit, and receiving premiums on such sum as the basis, it is 
required to pay the actual loss, not to exceed that limit. If 
the loss be less than such named limit—the amount of the 
policy, the basis on which the premiums are received,—the 
company escapes with paying less than its possible liability. 
It has possibly been a very profitable contract in such a case. 
If it has to pay the full amount of the policy, it is simply pay- 
ing the amount on the basis of which it has all along received 
premiums. Twice does the statute carefully repeat that in 
the last two cases the measure of recovery should be the ac- 
tual loss, not to exceed the amount named in the policy. Why 
this careful repetition, if it was not meant that the amount of 
the policy might be always recovered where the proof showed 
actual loss to that amount? Is it not clear that the Legisla- 
ture meant to impose a liability measured by the basis on 
which premiums were received? Twice it is said (once in case 
of personal property constantly changing in specifics and 
quantity) that the actual damage (the actual value of the 
property destroyed) should be recovered. Why this repeti- 
tion, if it did not mean that the insured should be made whole, 
up to the amount named in the policy? It is said the Legisla- 
ture meant to leave “ personal property constantly changing 
in specifics and quantity” as it had been. How can this be 
meant, when plainly it does deal with that sort of property, 
does name the measure of recovery,—* the actual value of the 
property destroyed, not to exceed the amount named in the 
policy”? This express and specific dealing with the subject- 
matter excludes utterly the contention that it was to be left 
as before. The one thought in the legislative mind was to 
make the insured whole, up to the limit of the amount named 
in the policy, in the two last classes; and it was thought only 
just that, receiving premiums on the basis of the amount 
named in the policy, they should pay, also, on that basis,—pay 
the loss up to that limit. It may be said that, if the view of 
the appellant is correct, the policy is avoided wholly by failure 
to comply with the stipulation for full insurance. With the 
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wisdom of the law we have nothing to do. All considerations 
of that character should be addressed to the legislative de- 
partment. It is plain there were great évils to be remedied, 
—evils brought on by the unjust efforts on the part of the in- 
surance companies to contract for less than fair liability. If, 
in attempting to cure confessed evils brought on by the insur- 
ance companies themselves, the Legislature has gone too far, 
it is a matter for the Legislature, and not for the courts. It 
must be clear that to permit coinsurance clauses, or three- 
quarter valuation clauses, or any other clauses which cross 
the plain purpose of this enactment, to stand, is to blot it out. 
In this very case the insured would get less than his actual 
loss, in that this insurance company would only pay two-fif- 
teenths of the value of the property,—about one-half the 
amount on which it has received premiums. Our duty is dis- 
charged when we enforce the law as it is written. Amend- 
ments or repeals are for the legislative department. 
Affirmed. 


SUPREME COURT OF KANSAS. 


Division No. 2. 


ALLIANCE CO-OPERATIVE INS. CO. 
v8. 
ARNOLD.* 
agreement made by an insurance company whereby the actual cash 
loss and damage done to the property of the insured was submitted 


to arbitrators for decision and award is a waiver on the part of the 
company of an option of repair, reserved in the policy. 


‘rror from District Court, Labette County. 


Gututy & Stanuey, for Plaintiff in Error. 
Krpatt & Oscoop, for Defendant in Error. 
Smrrs, J. 
This was an action on an award of arbitrators for loss cov- 
ered by an insurance policy issued by plaintiff in error to 
Richard ‘Arnold, indemnifying him against damage by wind- 
storm, cyclone, or tornado. The residence of the defendant in 


* Decision rendered, June 7, 1902. Syllabus by the Court. 
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error was damaged by a windstorm. After electing to repair, 
which the insurance company had the right to do under the 
conditions of the policy, a dispute arose between the insured 
and the agents of the company as to the extent of the repairs 
which the latter intended to make; and thereafter it was 
agreed between the parties, in writing, to submit the matter 
to arbitrators, who, by the terms of the articles of submission, 
were authorized to “ arbitrate and determine the actual cash 
loss and damage done by the wind.” I't was provided in the 
agreement as follows :— 


This appointment is without reference to any other ques- 
tion or matter of difference within the terms and conditions 
of the several policies of insurance of the said companies, 
and is not to be taken as a waiver on the part of the said 
companies of any of the conditions of their policies, should 
they elect to avail themselves thereof, but is of binding 
effect only so far as regards the actual loss and damage to 
the property covered by the several policies of insurance. 
* * * The consideration of this agreement being the 
avoidance of future misunderstandings and litigation as to 
the amount of said loss and damage. 

The by-laws of the company, made a part of the policy, con- 
tained the following provisions with respect to the right of 
the company to repair and of arbitration in case of loss:— 

This company reserves the right to repair, replace, or re- 
build the property damaged or destroyed with other like, 
kind or quality, and, if they elect to do so, they shall, within 
thirty days after the final proofs are in, notify the loser of 
their decision. * * * In case the executive committee 
or adjuster and parties sustaining loss fail to agree upon 
the amount of damage or loss, the same shall be submitted 
to three disinterested persons as arbitrators, one of whom 
shall be selected by the claimant, one by the adjuster, and 
the third by these two persons. Said arbitrators shall be 
sworn and shall have authority to examine and determine 
all matters of dispute, and shall make a fair and impartial 
award in writing to the company; and no suit shall be com- 
menced against the company until such arbitration shall be 
had. The award of such arbitrators shall be final and con- 
clusive upon both parties as to the amount of loss sustained, 
but of no other question or facts pertaining thereto, but 
shall not decide as to the legal liability of the company or 
the insured. 


There was an award in favor of the plaintiff below of $253.- 
08 as the amount of loss and damage to the property, itemized 
as follows :— 
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$25 60 on taking off siding. 
10 00 on nailing boxing. 
25 putting on siding. 
7 on nails. 
10 repairing foundation and leveling house. 
3 50 on repairing roof. 
19 00 on chimneys. 
7 00 on porch repairing. 
2 00 screen door. 
3 00 repairs shutters. 
16 50 600 ft. extra siding. 
109 20 plaster, outside walls. 
12 00 hauling material. 


$251 08 
2 00 spouting. 


$253 08 

The company declined to pay the sum fixed by the arbi- 
trators, on which refusal the plaintiff below brought suit, and 
recovered judgment for the amount, with interest, of which 
judgment the insurance company complains. 

Under its contract to indemnify the insured, the company 
was bound, in repairing the loss, to restore the building to a 
condition existing before the storm. This, as the jury found, 
would cost $253.08. It is difficult to understand what purpose 
was to be accomplished by the arbitration if the company 
could repudiate the award. If the company had proceeded 
and expended the amount found by the arbitrators to be 
necessary to repair the building, it would have saved nothing, 
and the result would have been the same to it as if it had paid 
the amount at once. If there was no waiver of the right to 
repair by the submission to the arbitration, the award settled 
nothing, and involved the policyholder in a controversy out of 
which no benefit whatever could result to him, leaving the 
option to repair still to be exercised by the company. The 
reasoning in Elliott vs. Insurance Co. (lowa, 79 N. W., 452, 
453) commends itself as sound. It is said: “ Without arbi- 
tration the company may ascertain the actual loss; and this, 
it would seem, is quite sufficient ‘to enable it to make a just 
election of the method it will pursue in recouping the damage. 
That an election to rebuild is a waiver of the right to arbitrate 


is not questioned, as this, eo instante, converts the policy into 
VOL. XXXI - 60. 
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a building contract: Zalesky vs. Insurance Co., 102 Iowa, 
512; Wynkoop vs. Insurance Co., 91 N. Y., 478. The converse 
of this is true in this case. The demand to arbitrate is an 
election to make payment, for that there is no good reason to 
measure the extent of the loss in money, save for the purpose 
of liquidation. Arbitration may require a trial, and invaria- 
bly involves considerable expense. Can it be supposed that 
the parties, in making the contract, intended such an outlay 
by the insured, merely to advise the company by which 
method (payment or rebuilding) it might escape at the small- 
est expense, and confer the least advantage on the assured? 
If so, the company may await arbitration, and then make pay- 
ment or rebuild as best subserves its interest, though in either 
event the assured is bound. In other words, under such an 
interpretation the company may speculate at the assured’s 
expense, without possibility of loss to itself. The law ought 
not to countenance a legal contest, even before arbitrators, 
the sole purpose of which is to enable one of the parties to 
make choice of methods in discharging its obligation to the 
other to the former’s advantage, unless expressly so stipu- 
lated, but should, rather, construe the demand for arbitration 
as an election of the method which will be directly promoted 
by such a course. That the purpose of arbitration contem- 
plated was the ascertainment of the amount of the damages, 
with the view of payment, appears from the fact that it might 
be demanded by either party, while the option of rebuilding 
was reserved to the company alone.” In the case quoted 
from, the policy provided that the award should be conclusive 
as to the amount of the loss, but should not determine the lia- 
bility of the company; the company reserving the option to 
repair, rebuild, or replace property destroyed or damaged. 
See, also, McAllaster vs. Insurance Co., 156 N. Y., 80-85. 
Platt vs. Insurance Co. (153 IIL, 113) is an authority for the 
contrary view. In the New York case cited no reasoning is 
employed, and the matter is dismissed with the statement 
that, the parties having contracted that the arbitration 
should not affect the right to rebuild, their agreement is con- 
clusive. It will be noticed that in the stipulation to submit 
to arbitration it is said:— 
The consideration of this agreement being the avoidance 
of future misunderstandings and litigation as to the amount 
of said loss and damage. 
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If the award was of no binding force, then the purpose for 
which it was made, as indicated above, was misstated. If the 
insurance company could disregard it, no misunderstanding 
or litigation was avoided. The law does not look with favor 
on stipulations made in relation to business matters which 
bind the parties to engage in futile controversies or perform 
foolish acts, which accomplish nothing but to make expense 
and consume time. 

The judgment of the court below will be affirmed. <All the 
justices concurring. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA, THIRD DIVISION. 


J.C. IVERSEN anp SAMUEL WRIGHT, anp ESDRAS B. 
TRUBEY, SUBSTITUTED FOR J.C.IVERSEN, Complainants, 


vs. 


THE MINNESOTA MUT. LIFE INS. CO. ET AL., Defendants.* 


Where the change from an assessment to a level-premium basis has 
been made by a life company, and such change is authorized by its 
charter and by the statute, it cannot be claimed that the company 
has departed from the fundamental law of its being in a manner 
forbidden either expressly or by implication. 


Where no contracts have been repudiated by such company and the as- 
sessments have not been unreasonably increased, it cannot be 
claimed in the absence of evidence to the contrary that the rights 
of policyholders have been impaired by the change. 


{t ought not to be open to every disgruntled member to file a bill for the 
dissolution of such a corporation without just ground of complaint. 


Amipon, J. 

If it were not for the fact that I am closely pressed with 
work I should be glad to formulate my views in this case in a 
written opinion. That, however, is impossible. I am con- 
fident that further study would in no way modify my judg- 
ment as to the correct disposition of the case. The only 
advantage it could have would be to furnish a more orderly 
statement of the grounds of the decision than is possible in an 
oral opinion. 

At the outset the charges of fraud and insolvency which 
are made in the bill must be put aside; they are wholly un- 
sss ueensebiaenjealenadeaiianaeddaca tie idciia i ates Mog eais dea denad ene ea caee ee 


* Oral decision rendered, Aug. 11, 1902. 
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supported by the evidence. On the contrary, this record fur- 
nishes entirely satisfactory proof that the officers of the cor- 
poration have throughout acted with perfect good faith and 
in the exercise of an enlightened judgment. They have been 
actuated at all times by an honest desire to promote the inter- 
ests of all the members of the association and to secure their 
common welfare. What they ‘have done has been justified 
not only by the condition of this particular company, but by 
the general experience of a large number of other like enter- 
prises. Nor is there the slightest foundation for the charge 
that the defendant is insolvent. On the contrary the record 
shows that its condition under the changes which have been 
made has steadily improved. This has not only been estab- 
lished by the statements of the company, but by the testimony 
of eminent actuaries, who are entitled to speak with authority 
on such a subject. Furthermore, it appears from the record 
that this company is licensed to do business in nearly all of 
the leading States of the Union, after a careful investigation 
of its affairs by the insurance department of the several 
States. These considerations leave not the slightest ground 
for the charges of insolvency. 

Before proceeding further with the merits of this case it 
may be proper to consider who the complainant in the suit is. 
The complainant Wright is without any standing in court. 
When the changes in the company’s method of doing business 
were adopted he elected, with full knowledge of those changes, 
to cancel his certificate and demand return of the money 
which he ‘had paid. ‘his he did in writing, so that there is no 
chance to question the character of his action. Having neg- 
lected to cancel his policy and demand back his money, that is 
the remedy which he was bound to pursue. If he is entitled 
to any relief it is to be found in an action at law for the recov- 
ery of the money which ‘he demanded at the time of the rescis 
sion. His claim is therefore simply a money demand which 
has not been reduced to judgment. For this reason he has no 
standing in court to maintain a suit like the present. No 
other policyholders have in fact joined with the complainant 
in asking the relief demanded in the bill. My decision of the 
case, however, would be in no way changed if every person 
whom the complainant claims to represent were in fact a 
party upon the record. 
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There remain for consideration two questions: First: Has 
the company departed from the fundamental law of its being 
in a manner forbidden either expressly or by implication by 
its articles of association? Second: Has the company done 
anything to impair the vested rights of the holders of its cer- 
tificates of insurance? It is not claimed by counsel for the 
complainant that the association has violated any express 
provision of its charter. He claims that the changes which 
were made in its method of doing business are so radical as to 
be forbidden by implication. In determining the force of that 
contention one must Jook carefully to the charter itself. 
Many of the authorities which are cited by counsel for com- 
plainant in support of his contention are based upon charters 
which in themselves contain no express reservation of the 
right of amendment. The charter of the defendant company 
specifically reserves to the officers the power of amendment 
in every particular except one, and it is not claimed that they 
have made any amendment in that particular. The fact that 
the power to amend was restricted in one particular throws 
additional weight upon the scope of the power to amend in 
other respects. Of course the power to amend did not invest 
the officers with authority to launch this asssociation into an 
entirely new business. For example, it could give them no 
authority to engage in the business of fire insurance. It did, 
J think, however, reserve to them the power to make any 
amendment which was reasonably calculated to accomplish 
the purpose which the association had in view at the time of 
its formation. Nothing has been done by the officers which 
violates this principle. The changes which have been made 
relate entirely to the manner of doing the business, and not to 
its character. Under the old plan of assessment insurance 
the members were required to make contributions from time 
to time sufficient to meet the death losses. In the early 
stages of the association that was found to be adequate,- but 
as the average age of the members increased and the death 
rate accordingly increased, the company was confronted with 
the impossibility of getting in new members. This is the his- 
tory of all assessment insurance. Avs ‘soon as the assessments 
become sufficient in amount to make the charge for the insur- 
ance approximately the same as is necessary to secure old-line 
insurance, persons seeking insurance will choose the certainty 
of an old-line policy in preference to the uncertainty of assess- 
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ment insurance. An assessment company can only be kept 
going by steady increase of its membership, and under the law 
that I have just adverted to it becomes impossible to keep up 
the increase in membership. The defendant was required to 
meet this emergency. Three alternatives were presented :— 

First: It could frankly admit that the plan of doing busi- 
ness upon which it entered must result in failure, and ask that 
its affairs be wound up and its assets distributed. Second: It 
could pursue the original plan until bankruptcy actually oc- 
curred; or, third: It could adopt such a method of doing busi- 
ness as would perpetuate the life of the association. The 
complainant frankly says that ‘the association was bound to 
know the probable result of its methods of doing business 
when it started, and that every member is entitled to have that 
plan of operation either carried out until insolvency ensues, 
or wholly abandon it and have the effects of the association 
distributed. This contention wholly disregards the power of 
amendment that was reserved to the association. The whole 
question is simply, How shall ‘the members be required to 
make such contributions as will be adequate to meet the 
death losses and continue the company as a going concern? 
Under the assessment plan, the payments were made after 
the loss occurred. Under the new method, contributions are 
made in advance, sufficient under the established rules of 
mortuary tables, to provide for losses as they shall occur in 
the future. The change simply relates to the manner of 
doing the business; it is in no way a change of the essential 
character of the business upon which the corporation entered 
at the beginning. The complainant virtually contends that 
he has a right to have this business carried on in a manner 
that will, in the light of a very large experience, result in in- 
solvency, in order that he may take the desperate chance of 
dying before the insolvency actually occurs. The changes 
that were made have been approved by an overwhelming ma- 
jority of the association. It would be remarkable, to say the 
least, if a minority of the members could insist that either the 
enterprise should be wholly abandoned, or that it should be 
carried on in a manner which would result in its ultimate fail- 
ure, and force this course upon a majority of the members, 
who simply desired to make such changes as, in the light of a 
very large experience, were necessary to carry on the business 
of the company permanently and accomplish the purpose 
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which every member had in view at the time the association 
was formed. What has been said in regard to the change 
that was made in 1898 is equally applicable to the further 
change that was made in 1901. The latter change was sim- 
ply a carrying out to completion of the first modification. It 
was authorized by express provision of the statute. The 
course marked out by the statute has been carefully pursued 
by the company. Complaint is made that proper notice of 
the meeting at which the change was adopted was not given 
to the members. The statute, however, expressly provided that 
in case the change was made at a special meeting a special 
notice should be given to the members; but it also contained 
power to make the change at any regular or annual meeting, 
and no requirement is contained in the statute on the subject 
of notice if the change was made at such a meeting. Upon 
general principles the company was authorized to do at its 
annual meeting, without special notice, whatever it had 
power to do under the law. The meeting was very largely 
attended, and the vote was almost unanimous in favor of the 
change, there being only a single vote in opposition. The 
meeting was, therefore, legally held, and its action was legal, 
unless it is open to objection upon the second ground which I 
have already mentioned. 

This brings us to a consideration of the question whether 
the changes which were made in 1898 and in 1901 impaired the 
obligation of those contracts which were in before the 
changes were made. It is not claimed that there has been 
any repudiation of those contracts, or that the company was 
authorized by those changes to alter in any way the terms of 
the contract then in force. Nor has the company attempted 
to make any such change. On the contrary, the evidence 
shows that it has carried out all those conracts fully, in ac- 
cordance with their terms, and that every death loss has been 
promptly met. Complainants aver, however, that the amount 
of assessments has been increased. This, however, was ex- 
actly what was to be anticipated from the very nature of the 
association, and it cannot justly be claimed that the increase 
in the assessments is attributable to the change in the method 
of doing business. At the present time there is no complaint 
that these assessments are unreasonable. On the contrary, 
the evidence plainly shows that they are in themselves insuf- 
ficient to pay the cost of the insurance granted under the old 





952 United States Circuit Court. [ Oct., 


contracts. Complainant, however, contends that he was en- 
titled to have the company go forward soliciting members 
under the old plan of assessment insurance, and that its fail- 
ure to do so is an impairment of its contract. This conten- 
tion has already been disposed of. A member had no right to 
insist that the association should continue its business upon 
a basis which would, in all probability, result in bankruptcy. 
The officers of the company assert that there is no intention 
of permitting the assessments upon the old members to be- 
come unreasonable. There is a large fund on hand pledged 
as a security for the payment of those early members. If by 
reason of lapses, the assessments should at any time in the 
future become unreasonable, it will then be time for the in- 
jured party to complain. At the present time no such injury 
has been suffered. No contract has, in fact, been in any way 
impaired. It would be remarkable if the complainant were 
entitled to have this association wound up and its purposes 
defeated by reason, not of injuries suffered, but of injuries an- 
ticipated. There is nothing whatever in this case to bring it 
within the terms of the constitutional provision which forbids 
the passing of any law impairing the obligation of contracts. 
Neither the power nor the duty of the association to perform 
its contracts has been in any way lessened. 

I ought not to conclude what I have to say in this case 
without making some reference to the forces that were behind 
this litigation at the time of its institution. Before the suit 
was brought it was promoted for months by a man by the 
name of Carter. It is not necessary to review here the vari- 
ous incidents of his rascally persecution of this defendant. 

Counsel for the complainant says that he is a crank. His 
conduct, however, cannot be covered by any such charitable 
mantle. He has not acted under a delusion. He is a dishon- 
est rascal. 

The evidence leaves no doubt that his conduct in this whole 
matter has been actuated by no delusion, but by what, if it 
had been carried to its ultimate purpose, would have been 
fundamentally criminal. He has not been seeking to rectify 
anybody’s wrongs. His purpose has been to line ‘his own 
pockets. The court cannot overlook the fact that he was the 
person in the outset who instigated this proceeding. I wish 
it understood, however, that these remarks cast no reflection 
whatever upon Mr. Byers. I have been impressed throughout 
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this trial by his entire candor and fairness, and I believe that 
he has had no other purpose than to assert a right in which he 
had entire confidence. I think the young attorneys, Messrs. 
Dillon & Goetz, were imposed upon by this man Carter. The 
case was one in which such imposition could easily be prac- 
ticed. It was quite out of the ordinary line of experience. It 
was easy for him to juggle with the affairs of the company 
and present them in such a way as would convince a person 
that the company had been mismanaged, and the frequent 
failures of assessment insurance companies would give addi- 
tional ground for confidence in such a charge. The utmost 
that can be said about these young men, so far as the record 
shows, is that they lent a 'too-easy credence to this man. The 
record shows that the complainant himself, Mr. Trubey, is en- 
gaged in promoting personal injury litigation, and, looking at 
the entire case, that seems to be the general nature of this 
suit. 

This case is a striking justification of the wisdom of those 
statutes which are now in force in nearly all of the older 
States which forbid the institution of any such a suit as this 
except by the Attorney-General, at the instance of the insur- 
ance commissioner. 

It ought not to be open to every disgruntled member to file 
a bill charging an association of this character with fraud and 
insolvency, and asking for the appointment of a receiver of its 
affairs. This is ‘a gross wrong to the credit of the association 
and to those members who are interested in its promotion. 

Suits of this kind led to the passage of the statutes to which 
I have referred, and at the present time in nearly all of the 
older commonwealths there are laws forbidding that any such 
action should be brought by a private individual. Every 
private person having a grievance of this character is com- 
pelled to submit his case to an officer who by experience and 
special knowledge can judge of its substantial merits, having 
before him a full knowledge of the affairs of the association. 
In no other way can the credit of such enterprises be pro- 
tected from the most damaging assaults. 

This case is wholly without merit. It ought never to have 
been instituted. A decree will be entered dismissing the bill 
upon the merits, with costs in favor of the defendants. 
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BALTIMORE LIFE INS. CO. or BALTIMORE CITY 


v8. 


HOWARD.* 


An industrial policy provided that in case of default of premium for 
four weeks it should be void, and could only be revived by medical 
examination. An inspector, sent out to collect delinquent premi- 
ums, received those which were thus overdue for four weeks and 
assured the policyholder that it was all right. 


Held, That the inspector having been specially sent out to collect de- 
linquent premiums, waived the forfeiture. It was the duty of the 
company to know that the policy had been forfeited when the pre- 
miums were received. 


Appeal from Baltimore City Court. 


Nives & Wotrr, for Appellant. 
Tuomas Iretanp Exxiorr and Frepk. T. Dorron, for Appellee. 


McSuerry, C. J. 

This suit was instituted to recover on what is called an in- 
dustrial insurance policy. The premium was an annual one, 
payable in weekly instalments of twenty-five cents on each 
and every Monday during the life of the insured. The policy 
was dated April 16, 1900. By the sixth condition indorsed on 
the policy, it is provided that if the weekly premiums should 
be due for more than four successive Mondays the policy 
would be void, but if the insured died while not more than 
four weeks’ premiums were due the insurer should not be free 
from liability, “‘ subject, however, to clause 16 hereof.” The 
sixteenth condition is in these words: “ Policies upon which 
premiums are due for more than four successive Mondays be- 
come thereby lapsed, whether the proper entries of such lapse 
are made upon the books of the society or not. Such policies 
can only be revived by the payment in full of all premiums due 
and the passing by the insured of a medical examination sat- 
isfactory to the society, both of which are conditions prece- 
dent to any such revival. Payment of money after a policy 
has been in arrears as aforesaid, without passing such a medi- 
cal examination, will in no case revive the policy, but will 


* Decision rendered, June 17, 1902. 
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only entitle the policyholder to a return, on demand, of what- 
ever payments may have been made since the date of the 
lapse of the policy.” Condition 11 prohibits agents, including 
superintendents “and all employees other than directors of 
the society,” from altering contracts or waiving forfeitures, 
and does not permit them to receive premiums on policies in 
arrears beyond the time allowed by the society, except as pro- 
vided by clause 16. On July 16, 1900, more than four weeks’ 
premiums were due on the policy in suit, and the premiums 
never were paid up in full after that time, though between 
that date and the death of the insured thirty-five weekly pay- 
ments were made. On February 25, 1901, six weekly premi- 
ums were due, and during that week four of those six were 
paid to the company. On March 4th another premium fell 
due and was paid, leaving two due at the time of the death of 
the insured, and she died four days after the last payment. 

It appears that each policyholder is furnished with a pass 
book in which payments made to the agent of the company 
and the dates of such payments are entered. The agent calls 
upon the policyholders to collect the premiums. From time 
to time inspectors or superintendents are sent out by the com- 
pany with the primary purpose of checking the accounts of the 
agents who collect the weekly premiums. These inspectors or 
superintendents then go with the agent to every policyholder, 
collect what they can, and examine the policyholders’ book 
and receipt therein for the premiums paid to the inspector, if 
any are so paid. These inspectors or superintendents make 
up their reports, which show the number of the policy, the 
name of the insured, the amount of cash received, the amount 
due on each policy after crediting payments, and also the date 
to which the payments made settle the premiums. These re- 
ports, with this detailed information as to the status of every 
policy, showing whether the policy has lapsed or is in force, 
are returned to the office of the company, where a summary of 
them is made, and generally shown to the president and actu- 
ary. The inspector who called upon the insured in February, 
1901, was Charles C. Rogers, and a page from his report was 
given in evidence. By that report it distinctly appeared that 
the policy sued on was six weeks in arrears on February 25th; 
that during the same week $1 was paid; and that after cred- 
iting that sum there were but two weeks’ premiums due. The 
plaintiff then proved by a competent witness that she was 
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present on February 25th when inspector or superintendent 
Rogers and an agent named Wacker called upon the insured 
and informed her that the premiums were in arrears; and the 
witness testified that Rogers stated to the insured: ‘ Well, 
you pay one week, and I will fix the books all right for you;” 
that the insured paid one week’s premium, and promised to 
pay three others later in the week, whereupon Rogers said: 
“Mrs. Howard, now the book is all fixed up, and you will be 
all right.” To the admissibility of this testimony respecting 
the statements made by Rogers, the defendant objected, but 
the court overruled the objection, and this decision forms the 
basis of the first exception. We need not pause to consider 
this ruling now, because what will be said later on in dis- 
cussing the prayers and the granted instructions will be suffi- 
cient to show its accuracy. No allusion need be made to the 
second exception, because the ground upon which the over- 
ruled objection was founded was entirely removed by the evi- 
dence adduced by the defendant. It further appeared that the 
premiums paid by the insured to Rogers were turned over by 
him to the company. Upon the part of the defendant, Rogers 
testified that he did not make the statements attributed to 
him by the plaintiff’s witness—being those set out in the first 
exception. He further testified that notwithstanding the de- 
faults in July, 1900, collections were continued to be made 
upon the policy, though inspections had been made after the 
default, and had, of course and of necessity, revealed that de- 
fault to the company. It was shown that about twenty of 
these inspection books, with an average of three hundred 
names each, were filed in the company’s office every week. 
When the testimony was closed the plaintiff asked and the 
court granted the following instruction: “ The plaintiff prays 
the court to instruct the jury that if they shall find from the 
evidence that after the weekly dues payable on the policy sued 
upon were more than four weeks in arrear, which fact was 
known or could have been known to the proper officers of the 
defendant company, said officers of said company continued to 
collect dues upon said policy, and that Mrs. Howard was told 
by the superintendent, Rogers, that her policy was all right, 
then they, the jury, may infer that such action on the part of 
said defendant company and its officers was a waiver of the 
default which occurred when the said dues were permitted to 
become more than four weeks overdue.” An instruction em- 
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bodying a converse hypothesis as to the statements of Rogers 
was given at the instance of the defendant. The defendant 
asked, but the court declined to give, an instruction—First, 
that there was no legally sufficient evidence to show that the 
company was indebted to the plaintiff over and above $8.75, 
the amount paid by the insured, after she had been in arrears 
for more than four weeks, in July, 1900; and, secondly, that 
there was no legally sufficient evidence to warrant the jury in 
finding that the company had waived the forfeiture occa- 
sioned by the six weeks’ delinquency in July. To the granting 
of the plaintiff’s instruction, and to the refusal to give those 
asked by the defendant, the company excepted, and these rul- 
ings constitute the errors assigned in the third exception. 


According to the terms of the policy, the failure to pay the 
weekly premiums for six consecutive weeks caused a forfeit- 
ure of the insurance in July, 1900; and though, under the six- 
teenth clause, a particular method was pointed out for its re- 
instatement, still if the company waived the forfeiture it 
cannot now revive that forfeiture and rely on it to defeat a 
recovery after a loss has happened; for a forfeiture once 
waived is no longer available. Having been waived, it is to 
be treated as if it had never existed. It is too late at this day 
to deny or doubt that an insurance company can, if it chooses,. 
waive a forfeiture. If it is competent to contract at all, it is 
equally competent to waive, with the concurrence of the other 
party to the contract, the terms or any of the terms of the 
contract it has made. Ordinarily a forfeiture results from a 
specific stipulation, and there is no legal principle which pre- 
cludes the waiver of such a stipulation by the party for whose 
benefit it was made. We take it, then, to be definitely settled 
that a forfeiture may be waived; and as to this proposition 
all the cases are in accord. The point of divergence is 
reached, however, when the question arises as to what acts 
constitute a waiver. In some instances the payment and ac- 
ceptance of premiums, after a default ‘has occurred, has been 
held to waive the default (Insurance Co. vs. Eicholtz, 88 Md., 
92; Insurance Co. vs. Norton, 96 U. S., 234), whilst in others 
the same act has been held not to waive the forfeiture at all 
(Stockley vs. Benedict, 92 Md., 332). But there is no real con- 
flict, though there is, when the cases are superficially looked 
at, an apparent inconsistency between them. In the class of 
cases to which Stockley vs. Benedict belongs, the payment 
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and acceptance of an overdue premium has been decided not 
to be a waiver because other and distinct terms of the con- 
tract, or of the receipt given when the premium was paid, 
specifically declared that such payment should not be treated 
as a waiver; and, unless those other terms were themselves 
waived, they were binding and controlling. But those other 
terms could be waived just as readily as could the terms im- 
posing the forfeiture, for there is no greater legal impediment 
in the way of waiving the one than there is in the way of waiv- 
ing the other. So the question in its last analysis always is, 
not can the company waive the forfeiture, but has it done so? 
It is here that the terms of the policy declaring what shall be 
a forfeiture and what shall not be a waiver become important, 
and to those terms attention will now be directed. Clause 16 
contains three distinct provisions. The first declares a for- 
feiture when premiums are due and unpaid for more than four 
successive Mondays. The second provides that lapsed or for- 
feited policies can only be revived by the payment in full of 
the premiums in arear and by the assured passing a satisfac- 
tory medical examination. The third is a declaration that 
the payment of money after a forfeiture has occurred will in 
no case revive the policy without a medical examination, but 
will only entitle the insured to a return, on demand, of the 
amount paid in after default. The theory of the plaintiff's 
case is that the defendant company waived the forfeiture,—- 
that is, it forebore to enforce the forfeiture—and not that the 
company’s acts reinstated or revived a forfeited policy. On 
the other hand the defendant contends that, a forfeiture hav- 
ing occurred, the policy could not be revived except by pursu- 
ing the method pointed out in the second provision of the 
sixteenth clause, and that the mere payment of the dues in 
arrear did not, under the third provision of the sixteenth 
clause, revive the lapsed policy. But if the forfeiture was 
waived the policy was not a lapsed or forfeited policy, and 
therefore did not fall within the second provision of the six- 
teenth clause relating to the revival of a lapsed or forfeited 
policy. The second provision of the sixteenth clause declar- 
ing how a lapsed policy may be revived could also have been 
waived. Indeed, the acts relied on to establish a waiver, if 
they establish a waiver at all, establish a waiver of the whole 
sixteenth clause; for a waiver of the forfeiture necessarily 
excludes the application of the sixteenth clause to the policy 
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in any particular. It may be conceded that the bare payment 
of the overdue premiums would not constitute a waiver of the 
forfeiture, because, as in Stockley vs. Benedict, the policy it- 
self declares that no such effect shall be attributed to mere 
payments. A payment voluntarily made is an act of the in- 
sured. An acceptance of such a payment is an act of the in- 
surer. When the terms of the contract are silent as to the 
effect to be given to such a payment and an acceptance, ordi- 
narily the payment and acceptance will be treated as tanta- 
mount to a declaration by the company that the policy is in 
force, because it is only on the hypothesis that the policy is in 
force that payments can fall due after a cause of forfeiture - 
has supervened; and it is only on the assumption that pay- 
ments are due that the company is entitled to accept them. 
But in the case at bar payment and acceptance of payment, 
and nothing more, could not, under clause 16, be regarded as 
a waiver; because clause 16 contemplates just such payments, 
and ascribes to them an entirely different effect. In this par- 
ticular the case is unlike Eicholtz’s Case and the class to 
which the latter belongs. There is, however, more in the 
record than simply evidence of payment and acceptance. 
The payments made were not spontaneously made by the in- 
sured. The inspector, as well as the agent of the company, 
called upon the insured for the purpose of collecting what 
they could; and they called upon the insured because they 
were sent out by the company to collect from all the policy- 
holders. This is a very different condition from the ordinary 
transmission of the premium by the insured. Such a trans- 
mission, in the ordinary way, is merely the act of the insured. 
The fact that the company sent its inspector to collect what ‘he 
could, and the fact that he called upon the insured at the in- 
stance of the company to make collections, are circumstances 
which indicate that the payments, when made, were made and 
accepted with a view to continue a live policy in force, and 
that they were received, not to be held and then returned upon 
demand under the sixteenth clause, but that they were re- 
ceived because the insured was under an obligation to pay; 
and there could be no continuing obigation to pay if the policy 
were not in force. The act of the company in sending its in- 
spector to make collections, after the instalments which had 
been in default had been paid up, obviously implies that the 
company considered that it had the right to collect; but the 
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right to collect, that is, to demand payment, cannot exist if 
the policy has been ferfeited. The right of the insured to pay 
is reserved by the sixteenth clause even after forfeiture, but 
the right of the company to collect—to call on the insured and 
ask for payment—is consistent only with the theory that the 
policy was in force during the whole time the thirty odd de- 
mands were made and acceeded to; for if the policy was not 
in force in July, 1900, there was no obligation on the part of 
the insured to pay, after settling the arrearages causing the 
forfeiture, and if there was no obligation to pay, the company 
had not the correlative right to demand payment. A demand 
of payments after the arrearages alleged to have caused a 
forfeiture had been settled is, therefore, equivalent to an 
assertion that there is money due by the insured to the 
company, and, as no money can be due if the policy has lapsed, 
the demand, if unqualified, is simply an assurance that 
the policy is in force. This results from the company’s 
course of conducting its business, and is not dependent 
on the declarations of its agents. But the declarations of 
the inspector as set out in the first exception are in accord 
with and explanatory of the conduct of the company. For 
that reason, those declarations were admissible, and there 
was no error in permitting them to go to the jury. Of them- 
selves, and separated from the other facts alluded to, they 
would not have been competent evidence under clause 11 to 
prove a waiver; but they were made in the performance of a 
duty prescribed by the company, and in conjunction with the 
acts of the company they showed with what intent the pay- 
ments were demanded by the company. The payments so de- 
manded were turned over to the company. What has been 
thus far said is all that is needed to show that there was no 
error committed in rejecting the first and second prayers of 
the defendant. There was legally sufficient evidence to go to 
the jury to show an indebtedness; and there was competent 
evidence which was ample, if believed by the jury, to warrant 
the conclusion that the forfeiture had been waived by the com- 
pany, 


There is a phrase contained in the instruction given at the 
instance of the plaintiff which some of us were upon first view 
inclined to think was erroneous. The instruction declares 
that there was a waiver of the forfeiture if, under the facts set 
forth, the officers of the company knew or could have known 
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that the insured was more than four weeks in arrears whilst 
they continued to collect dues on the policy. There was evi- 
dence in the case from which the jury could have inferred that 
the officers of the company did have knowledge of the default. 
Indeed, it is not perceived how, without gross neglect of duty, 
they could have failed to know the fact. The inspectors’ re- 
ports were returned weekly, and a glance would have shown 
the default from July, 1900. It was their duty to know this, 
and it is a fair inference that they did not know what it was 
their duty to know. Speaking generally, it is true, as this 
court said in Rayner vs. Wilson (43 Md., 445): “It would be 
rather difficult to hold that parties had waived an objection of 
which they were not aware.” But when courts come to deal 
with questions of waiver, in cases like the one at bar, a rigid 
application of the general rule requiring that there shall be 
actual knowledge of the forfeiture or of the existence of the 
cause producing a forfeiture, before there can be a waiver, will 
not be insisted on. Thus, in the case of Knights of Pythias 
vs. Kalinski (163 U. S., 289) it appeared that Kalinski had been 
in default in paying his lodge dues, though ‘he regularly paid 
his assessments on his benefit certificate. Under the laws of 
the order, his delinquency in paying his lodge dues worked a 
forfeiture of his benefit certificate. After his death his bene- 
ficiary sued upon the certificate, and the suit was defended on 
the ground that his failure to pay his lodge dues forfeited his 
insurance under the benefit certificate. It was answered that 
by the receipt of his assessments the forfeiture was waived. 
In reply to this it was contended that the grand lodge had 
accepted the assessments—which is merely another term for 
premiums—without knowing that Kalinski was in default to 
the local lodge for dues, ard that, being ignorant of the de- 
fault, it could not be held to have waived it. The Supreme 
Court, speaking by Mr. Justice Brown, said in dealing with 
that phase of the case: “Granting that the continued receipt 
of the premiums or assessments after a forfeiture ‘has occurred 
will only be construed as a waiver when the facts constituting 
a forfeiture are known to the company (Insurance Co. vs. Da- 
vis, 95 U. S., 427; Bennecke vs. Insurance Co., 105 U. S., 355), 
this is true only of such facts as are peculiarly within the 
knowledge of the assured. If the company ought to have 
known of the facts, or with proper attention to its own busi- 


ness would have been apprised of them, it has no right to set 
VoL. XXXI.-61. 
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up its ignorance as an excuse.” In Tobin vs. Society (72 Iowa, 
261) it was held that the defendant had waived a forfeiture 
for nonpayment of assessments by receiving and retaining 
subsequent annual dues, though ignorant of the grounds of 
forfeiture. The court said: “The fact that the company, in 
receiving and retaining the money, did not know of the pre- 
vious grounds of forfeiture, or intend to waive the same, is 
not material. * * * By the exercise of the slightest dili- 
gence the defendant could have ascertained the alleged failure 
of Mrs. Tobin to pay assessments and, by the return of the 
money collected during the months intervening before her 
death, prevented her from being lulled into security by the 
misleading acts of the company.” We think these views are 
just and sound, and that they are especially applicable to in- 
surance companies of the class to which the defendant be- 
longs. The policyholders of this kind of an insurance com- 
pany are generally poor and illiterate people, who most need 
protection against harsh, technical forfeitures, because least 
able to appreciate their significance, and because easily in- 
duced by the conduct of the company to act upon the belief 
that their policies are in force. Upon a review of the whole 
record, we are satisfied that the rulings excepted to are free 
from error, and the judgment entered on the verdict in favor 
of the plaintiff will be affirmed. 
Judgment affirmed, with costs above and below. 
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What is the proper method of pleading in case of breach of promissory 
warranty as a defense? 

The burden of proof is on the plaintiff to establish the truth of state- 
ments in application that are conditions precedent, when denied. 
The policy provided that forfeiture could only be waived by an officer, in 

writing. 

Held, That where such forfeiture was alleged, a reply that premiums 
had been received by the officers with knowledge of the facts, was 
sufficient allegation of an estoppel in pais, and in such case an in- 
struction that if the matters pleaded in reply were true, either a 
waiver or estoppel could be found, was harmless. 

A certified copy of the death register, kept according to statute by the 
registrar, was legal evidence as to cause of death. 

Where the president had testified that he knew nothing of the breaches 
of warranty complained of when the policy was issued, a question 
on cross-examination whether he had attempted to learn, was 
proper. But evidence as to the enormous number of policies issued 
in order to show the impossibility of such knowledge was properly 
excluded as too remote. 

When language of counsel condemning the corporation and its president 
to the jury will justify a reversal. 
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Batpwiy, J. 

The complaint, to which the policy of insurance which is 
the subject of the action is annexed, alleges that the death of 
James J. Hennessy, the insured, “was not caused by any 
cause excepted in the policy,” and that he “duly fulfilled all 
the conditions of said insurance on his part.” ‘A copy of the 
application for insurance is made by the policy a part of the 
contract. This application stated and warranted, among 
other things, that no one of the parents of the insured ever 
had consumption, and that this was wholly true, and that any 
untrue answer would render the policy null and void. The 
policy is expressly made “ subject to the conditions set forth,” 
* Decision rend red ‘June 6, 1902. 
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one of which is that, if any statement in the application is not 
true, the policy shall be void. The answer, in a “first de- 
fense,” admitting the issue of the policy and the death of the 
insured, denied the rest of the complaint, and in a “ third de- 
fense ” set up that the father of the insured, prior to the mak- 
ing of the application, had had consumption, and that the 
statement in the application to the contrary was untrue. An- 
other breach of warranty was also pleaded separately as a 
“second defense.” The first defense, as originally filed, con- 
tained a paragraph denying “ particularly the statement in 
the complaint that said James J. Hennessy and the plaintiff 
duly fulfilled all the conditions of said insurance on their part, 
in this: that in said policy and application therefor the in- 
sured and assured stated and warranted ” that no one of his 
parents ever had consumption, and averring that this state- 
ment was untrue. The plaintiff moved that this paragraph be 
expunged, as being an attempt “under the form of a pre- 
tended denial to set up and plead matter of defense, and 
thereby attempt to compel the plaintiff to prove affirmatively 
that she did not violate any of the multifarious conditions of 
the policy on which this suit was brought; and because said 
mode of pleading is entirely irregular, and an attempt to shift 
the burden of proof upon the plaintiff in a matter where it 
rests upon the defendant; and because the matters set up in 
paragraph three can be legally pleaded only as a matter of an 
affirmative defense.” This motion was granted. 

It was bad pleading to split the answer up into three sepa- 
rate defenses. Each of them specified one or more breaches 
of warranty on the part of the insured. If there were such 
breaches which had not been waived, or which the defendant 
was not estopped to set up, it followed that the action could 
not be maintained. ‘The defense then was essentially a single 
one; namely, that by reason of certain breaches of conditions 
precedent the policy had never attached. The paragraph of 
the complaint averring a fulfillment of all these conditions 
could not properly be denied in toto, unless the defendant in- 
tended in good faith to controvert the truth of every one of 
the numerous statements which were made warranties by the 
terms of the policy. Denials must not only meet, but “ fairly 
meet,” the substance of the allegations denied: Rules of 
Court, § 162 (26 Atl. vii, rule 4, § 7); Greenthal vs. Lincoln, 
67 Conn., 373, 377. The paragraph expunged from the first 
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defense indicated an intention to rely particularly on the 
falsity of one specified statement in the application, and sub- 
stantially followed form 397 for answers as given in the 
Practice Book. There was error in expunging it. The prac- 
tice act was designed to modify the rules of common-law 
pleading so as to bring into the record a plain statement, in- 
telligible to any ordinary man, of the real questions which the 
parties desire to bring to the attention of the court and jury. 
The paragraph really objectionable was not the one expunged, 
but that which denied all the allegations of the complaint 
which were not specifically admitted. The insertion of the 
former would have justified the Court of Common Pleas in 
calling upon the defendant to state whether it intended in 
good faith to controvert the truth of any other statements 
than those which the answer particularly specified, and, if 
such intention were not disclosed, in requiring a modification 
of the latter paragraph. It might also have fairly been con- 
sidered as limiting by implication the general terms in which 
that was couched: Insurance Co. vs. Schneider, 131 U. S., 
elxxii. 

The court should also have ordered a consolidation of the 
three defenses, or disregarded the attempt to separate them in 
its charge to the jury: Simonds vs. Railway Co., 73 Conn., 
513. Instead of this, they were instructed that with refer- 
ence to the issue raised by the “ first defense ” it was the duty 
of the plaintiff to show by a preponderance of evidence that 
the insured fulfilled all the conditions of the policy on his 
part, but that with reference to the “ third defense” the bur- 
den of proof was on the defendant to establish the alleged 
breach of warranty by a fair preponderance of evidence. Er- 
ror is assigned upon this portion of the charge relating to the 
third defense. That defense rested on a single breach of war- 
ranty, which was specifically set forth. It did not otherwise 
controvert the complaint. The reply, admitting the state- 
ment set up, denied that it was false. On the issue thus 
raised the plaintiff had the same burden of proof that rested 
upon her with reference to the first defense. The third de- 
fense set up nothing new. It was not in confession and avoid- 
ance, but purely in denial. The plaintiff, by averring a ful- 
fillment of all the conditions of her policy on the part of the 
insured, had averred that every statement in the application 
was true. The first defense denied this altogether. In the 
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absence of any motion to make the denial more specific, or to 
strike it out as sham pleading, she was therefore bound to 
prove her averment. The second and third defenses each de- 
nied it as to a particular statement, the truth of which was an 
essential condition of the policy. She was, therefore, bound 
to prove the truth of each of these statements, for, if either 
were untrue, the conditions of the policy had not been ful- 
filled: Biddle, Ins., 2., § 1247. There are authorities of 
weight in favor of the position that in an action on such a 
policy, where the falsity of a statement which was warranted 
to be true is pleaded in defense, the burden of proof is on the 
defendant. ‘The main reason for so holding seems to be that 
it would be difficult, if not impossible, for the plaintiff to show 
that each of the many statements that might be so brought 
in question was true: Insurance Co vs. Ewing, 92 U. S., 377. 
But no mere argument from inconvenience can be allowed to 
abrogate in its application to a particular case so fundamental 
a rule of judicial procedure as that which declares that he 
who seeks the aid of a court must state a case which appar- 
ently entitles him to it, and be prepared to prove what he thus 
states, should it be denied. The making of the statements in 
the application for the policy preceded the issue of the policy, 
and their truth was made the condition of its coming 
into effect. The plaintiff was bound to allege, as she 
did, that the insured fulfilled this condition: Gould, 
Pl., c. 4, § 18; Practice Book, form 154; 2 Greenl., Ev., § 376. 
So far as this allegation was denied, she was, therefore, neces- 
sarily bound to support it by proof or presumption. While 
general in form, it was equivalent in legal effect to a succes- 
sive series of averments, each referring specifically to a par- 
ticular statement in the application, and asserting that it was 
true. The third defense admitted that all but one of these 
statements were true. As to that, it made no assertion of 
any new fact, but simply denied what the insured had as- 
serted. As to that, therefore, the burden of proofs remained 
on the plaintiff. Such a burden is undoubtedly a heavy one 
to support; but this is of no legal consequence if the contract 
in suit be such as to require it to be imposed. In a leading 
case upon a similar policy, which came to this court, the jury 
were instructed by the Superior Court that the statements in 
the application were warranties of fact, which must be proved 
true in all particulars, and that one of the questions on which 





1902.] Hennessy vs. Metropolitan Life Ins. Co. 967 


the case must turn was whether the plaintiff had proved their 
truth to their satisfaction: Kelsey vs. Insurance Co., 35 
Conn., 225, 231. In support of a motion for a new trial coun- 
sel for the insured argued that “ the character of the state- 
ments in the application is such that a preliminary proof of 
their literal truth is substantially impossible:”’ Id., 233. We, 
however, held, in affirming the charge as given, that their 
truth was “as much a matter of contract obligation on the 
part of the insured, and conditions upon which the policy is- 
sued, and on the truth of which it was enly to bind the com- 
pany, as if the same had been embodied in the policy itself:” 
Id., 237. But it does not follow that affirmative evidence must 
necessarily be produced by the plaintiff to meet a denial, 
whether such denial be general or specific. There is a natural 
presumption of fact in favor of the truth of solemn acts and 
declarations of one since dead, in entering into a contract of 
this peculiar description, under which a policy has been issued 
and premiums received: Sweeney vs. Insurance Co., 19 R. L, 
171. It would have been proper for the trial court to instruct 
the jury that, in the absence of countervailing proof, they 
might take this presumption into consideration as tending to 
support the plaintiff’s case. It was not evidence in her favor, 
but it might supply the want of evidence, or call for evidence 
from the defendant: Ward vs. Insurance Co., 66 Conn., 227, 
239; State vs. Smith, 65 Conn., 283, 285; Appeal of Sturde- 
vant, 71 Conn., 392, 399. Thus, while in every policy of insur- 
ance upon a ship there is an implied warranty that she was 
seaworthy at the inception of the risk, and such seaworthi- 
ness is a condition precedent, the insured, in suing for a loss, 
is not bound to produce evidence of it: Barnewall vs. 
Church, 1 Caines, Cas., 217, 246. Where there is no proof 
either way, seaworthiness is to be presumed: Capen vs. In- 
surance Co., 12 Cush., 517, 535; Hoxie vs. Insurance Co., 32 
Conn., 21, 40. 

In the reply to the second and third defenses it was alleged 
that, after the issuance of the policy all the facts therein set 
up came to the knowledge of the president and secretary of 
the defendant, but that it nevertheless thereafter continued 
to collect and receive the premiums on the policy. This reply 
was properly held sufficient on demurrer, notwithstanding 
the policy provided that no forfeiture could be waived except 
by an agreement in writing signed by either the president, 
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vice-president, or secretary of the company. It set up a good 
estoppel in pais: Fitzgerald vs. Annuity Co., 56 Conn., 116, 
131. In the charge to the jury they were told that, if they 
should find the matters thus pleaded to be true, they might 
further find that they constituted a waiver of any breach of 
warranty, or an estoppel against setting up such a breach. 
As the policy expressly excluded any such oral waiver, this 
charge was in one respect incorrect; but the error was imma- 
terial, since an estoppel would be of equal force. 

The defendant offered in evidence a certified copy from the 
public records of the registrar of births, deaths, and marriages 
of the city of New Haven of the “ death record” as to John 
Hennessy, the father of the assured. This record was a copy 
of a certificate filed and signed by Stephen J. Maher, M. D., 
the attending physician, in which the cause of death was 
stated as tuberculosis pulmonum. Dr. Maher had previously 
testified for the defense that he had attended John Hennessy 
in his last sickness, and that said Hennessy had and died of 
consumption of the lungs before the issue of the policy in suit. 
The copy of the death record was erroneously excluded. The 
statements which it contained appeared upon a public register 
kept by an officer appointed by law for that purpose, and in 
which it was required that statements of that kind should be 
entered. The main fact to which Dr. Maher ‘had testified was 
in dispute, the plaintiff claiming that John Hennessy died of 
a different disease. The defendant had the right to put in 
the copy as corroborative evidence and also as independent 
evidence of the facts recorded: Enfield vs. Town of Elling- 
ton, 67 Conn., 459, 462, 

The plaintiff, who was the mother of the insured, and the 
widow of John Hennessy, testified in chief in her own behalf, 
and stated on cross-examination that she had signed a certain 
paper which was shown her for identification. The defendant 
then offered the paper in evidence, proposing to continue her 
cross-examination with reference to its contents. These were 
the proofs of death made by her as claimant under a policy of 
insurance issued by the defendant on her husband’s life. It 
lay in the discretion of the trial court whether or not to per- 
mit its introduction at that time and for that purpose. It 
decided not to permit it, and this exercise of its discretion is 
not the subject of review. 
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The president of the defendant company testified on its be- 
half that when the policy was issued he had no knowledge of 
the breaches of warranty pleaded in defense. The court com- 
mitted no error in allowing him to be asked on cross-examina- 
tion if he ever made any effort in any case to ascertain 
whether statements such as those which were the subject of 
these warranties were true. His reply that he never did, had 
some tendency to explain his ignorance in respect to the facts 
in controversy. The defendant then produced the deposition 
of its actuary, who had testified therein, without objection 
being then taken, that the defendant, during the year in which 
the policy in suit was dated, issued nearly a million and a half 
policies of insurance, and paid over sixty thousand death 
claims. Objection being now taken to these statements, the 
Court of Common Pleas excluded them as irrelevant and im- 
material. If not absolutely irrelevant, their bearing on the 
issues in the cause was so remote that their exclusion could 
constitute no ground for a new trial. The testimony of the 
president that he knew nothing of the facts in controversy 
upon the trial before the policy in suit was issued, had not 
been shaken by showing that he knew nothing as to facts of a 
like kind bearing upon any policy, and could derive no ma- 
terial confirmation from proof that the company’s policies 
were so numerous that he would not be likely to have such 
knowledge. Had the objection been well grounded, it would 
not have come too late. Objections as to the form of a ques- 
tion put in the course of a deposition should be taken at the 
time. Those which go to the substance of the testimony be- 
cause it is in its nature inadmissible may, under our practice, 
be entertained, though not made until the deposition is pre- 
sented at the trial: Hardware Co. vs. Wallace, 59 Conn., 336, 
341. 

Dr. J. F. Luby having testified for the defense that John 
Hennessy was once a patient of his, and then had consump- 
tion, evidence was properly admitted in rebuttal that he had 
said at the time that Hennessy was suffering from a different 
disease. 

The testimony of John R. Hegeman, the president of the de- 
fendant company, had been given by deposition. On cross- 
examination he was asked whether he had been a witness in 
an action brought in Connecticut against it a year or two be- 
fore, and answered in the affirmative. He was then asked 
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whether he recollected that Judge George W. Wheeler, before 
whom that cause was heard, had made a finding in it charging 
him with perjury, or willful false swearing. This question, 
under the advice of counsel, he refused to answer. John 
Adams was the district superintendent of the defendant at 
New Haven, and as such had forwarded to the home office the 
proofs of death under the John Hennessy policy. In these, 
as presented at the trial, it appeared that the insured died of 
“consumption;” but the plaintiff, who had signed them, tes- 
tified that this word had been written in without her knowl- 
edge or authority. In arguing to the jury in support of the 
claim that, if thus fraudulently inserted, it should not preju- 
‘dice the plaintiff’s right, and that, if in fact part of the 
original proofs, Adams (who had testified for the defendant as 
to material facts in dispute) had perpetrated an outrage by 
consenting to the issue of the policy now in suit, when he 
knew that there was a breach of warranty which rendered it 
void, and so placed himself outside the category of credible 
witnesses, the plaintiff’s counsel spoke as follows: “And I 
don’t care whether it is Hegeman, down in New York, who 
didn’t like, or whose counsel would allow him, to answer the 
question if he had not been found guilty of perjury by Judge 
Wheeler in Connecticut. Whether he knew it or not, Adams 
knew it. Oh, yes, you can arraign counsel who ‘have courage 
enough to attack one of these insurance companies, and can- 
not be scared out after two years and a half fight. You can 
arraign them; but I tell you it won’t put an angel’s wings on 
Hegeman, or Adams, either,—the president of a corporation 
who don’t dare answer whether he has committed perjury or 
not in this State, and the man who says that ‘he knew this man 
was not a fair subject of insurance, and yet allowed a policy 
to be issued, which he knew his company never intended to 
pay, and to take her premiums year after year, and put them 
in their pockets. And my friend says we have the remedy 
now to sue them for those premiums. Yes, gentlemen, and 
have another two years and a half fight, and an expense ten 
times the amount of the premiums. Of course, they could 
well enough pay it. What is the use? Spend all that time 
and money and expense fighting this rich corporation to get 
back those few premiums? This poor woman cannot do it. 
They know we can’t. That is wherein this corporation, it 
seems to me, is one of the worst land sharks and plunderers 
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that I ever saw. It is among the poor—yes, he says, the un- 
educated—people. Yes, my client is poor; she is uneducated; 
and she cannot understand how these fellows come around 
and get her to pay her money in, and then when she wants her 
pay from the insurance company she can’t get it.” Several 
other remarks were made by the same counsel in the course 
of his argument which were highly objectionable. He also 
commenced to read to the jury from a paper not in evidence, 
but on the interposition of the defendant’s counsel was 
stopped by the court, ‘and the jury instructed to disregard 
what of it they had heard. A motion for a new trial on ac- 
count of the nature of this argument was made and overruled, 
because no objection ‘had been taken at the time, except that 
which the court sustained. This reason, in view of the ex- 
tremely improper character of the remarks in question, was 
insufficient. The motion should have been considered on its 
merits, and, under the circumstances, it should have been 
granted by the Court of Common Pleas. An attorney at law, 
as an officer of the court, speaks in a certain sense by its au- 
thority. He speaks in its presence, and when he addresses a 
jury it is his duty, although not specially requested, to inter- 
pose, if he urges upon them considerations obviously foreign 
to the cause, and appealing to prejudice instead of reason. It 
is true that the counsel for the adverse party ought ordinarily 
in such a case, if the court remains silent, to call its attention 
at once to the objectionable features of the argument; but 
there are occasions when this might simply give rise to a suc- 
cession of unseemly wrangles at the bar, and others in which 
what has been said has, as soon as uttered, done its work be- 
yond all power of remedy. In such exceptional cases—and 
this was of that description—a verdict in favor of the party 
whose counsel was in fault should be set aside, notwithstand- 
ing a failure of the other party to take exception to the re- 
marks at the time when they were uttered: State vs. Lau- 
dano, 74 Conn., ‘ 

There is error, and a new trial is ordered. The other judges 
concurred, except Prentice, J.. who concurred in the result, 
but dissented from portions of the opinion. 
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SUPREME COURT OF NEW HAMPSHIRE. 


BREEYEAR ET AL. 
vs. 


ROCKINGHAM FARMERS’ MUT. FIRE INS. CO.* 


The policy insured the mortgagor, but was payable to the mortgagee. 
The latter sold the mortgage and assigned his rights in the policy to 
the purshaser, who in turn pledged the mortgage to obtain a loan 
and assigned his rights in the policy to the loanor. 


Held, That this was not an assignment of the policy in violation of a 
clause prohibiting it without consent of the company, so long as the 
original insured remained the owner. 


Held, That a conveyance of the property by the original insured avoided 
the policy as to him and his grantee. But where it provided that 
no act of the mortgagor should affect the rights of the mortgagee, 
the rights of the latter and his assigns were not affected by the 
transfer. 


The owner conveyed the property to the purchaser of the mortgage after 
the last assignment had been made. 


Held, That this was a merger which defeated the claim of the latter, but 
the rights of the pledgee in the mortgage remained. Where the 
mortgage was for $700, but it had been pledged for a loan of $400, 
the policy was liable only for the latter sum to the pledgee. ° 


Transferred from Superior Court. 


August 23, 1897, Breeyear took out a policy in the defendant 
company insuring him against loss by fire in the sum of $700 
upon his buildings. Dearborn had a mortgage upon the prop- 
erty to secure the payment of $700, and the policy was made 
payable to him as mortgagee, in case of loss, as his claim 
might appear. November 26, 1897, Dearborn sold and trans- 
ferred the mortgage to Louise Beaudry, and assigned his right 
in the insurance, as follows: “I hereby assign my right as 
mortgagee to Louise Beaudry.” March 29, 1898, Beaudry bor- 
rowed $400 of the Pittsfield Savings Bank, and pledged the 
Dearborn mortgage as security, delivering therewith to the 
bank the policy of insurance with the following indorsement 
upon it, signed by her: “I hereby assign my right to . 
The bank has held the policy ever since. June 23, 1898, Bree- 
year conveyed the property to Beaudry. June 5, 1899, Beaudry 
took out a policy in the Granite State Fire Insurance Com- 








* Decision rendered, June 3, 1902. 
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pany insuring her against loss by fire in the sum of $700 on 
the same buildings. She did not disclose to the company the 
existence of the prior insurance. The buildings were de- 
stroyed by fire April 21, 1900. No notice of the above-men- 
tioned transfers, or of the conveyance of the property from 
Breeyear to Beaudry, or of the subsequent insurance, was. 
given to the defendants prior to the fire, and they had no- 
knowledge of the same. The defendants’ policy contained a 
provision that it should be void if, without the assent in writ- 
ing or in print of the company, the insured ‘had other insur- 
ance on the property at the time of the loss, or if, without such 
assent, the property should be sold or the policy should be 
assigned. It also contained the provision relating to the 
rights of the mortgagee copied in the opinion. The defend- 
ants are a mutual company. The premium was paid by a 
note upon which an assessment was made in September, 1899. 
The bill for the assessment was returned by an agent uncol- 
lected. 


GerorceE B. Frencu, fur Pittsfield Sav. Bank. 
Henry A. Suute, for Defendants. 


Cuasg, J. 

The assignments by Dearborn to Beaudry and by Beaudry 
to the bank were not assignments of the policy, but of the as- 
signor’s right as mortgagee to the insurance in case of loss as 
provided in the policy. The object of the provision, which 
prohibited an assignment of the policy without the assent of 
the company, was to prevent an increase of the moral risk by 
the substitution of a person for the insured in whose custody 
and care the property would be more likely to be burned. The 
assignments made no such substitution. Breeyear continued 
to be the owner and custodian of the property until he con- 
veyed it to Beaudry, nearly three months after the date of the 
last assignment. The assignments did not conflict with the 
terms or the purpose of this provision, and afford no defense 
to the bank’s claim: Whiting vs. Burkhardt, 178 Mass., 535; 
May, Ins., § 379. 

The conveyance of the property by Breeyear to Beaudry, 
without a corresponding assignment of the policy and an as- 
sent thereto in writing or in print by the defendants, was a 
violation of the provision of the policy relating to that sub- 
ject, and rendered the policy void as against Breeyear and his. 
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grantee. It would also render it void as against the bank 
were it not for the provision protecting the rights of the mort- 
gagee. Without the latter provision, as the bank is not an 
assignee of the policy, but only a payee of the insurance in 
case of loss, it would have to rely wholly upon the rights of 
the insured, and would be chargeable with the consequences 
of his acts upon the validity of the policy: Baldwin vs. Insur- 
ance Co., 60 N. H., 164; Hall vs. Association, 64 N. H., 405. 
But the provision referred to, in unambiguous terms, differ- 
entiates the mortgagee’s rights from those of the insured, and 
places them beyond the power of the latter to imperil. It is 
as follows :— 

If this policy shall be made payable to a mortgagee of the 
insured real estate, no act or default of any person other 
than such mortgagee or his agents, or those claiming under 
him, shall affect such mortgagee’s right to recover in case 
of loss on such real estate. 

The policy was made payable to a mortgagee. The insured 
is a person other than the “ mortgagee or his agents or those 
claiming under him.” The bank, as assignee of Dearborn’s 
rights through the intermediate assignments to and from 
Beaudry, claims under Dearborn, the mortgagee of the in- 
sured real estate named in the policy. The bank is a mortga- 
gee of such real estate, within the meaning of the provision. 
All the conditions of the provision being fulfilled, it applied 
and prevented the act of Breeyear in conveying the property 
to Beaudry from having any effect upon the bank’s rights: 
Badger vs. Platts, 68 N. H., 222; Whiting vs. Burkhardt, 17s 
Mass., 535. It also rendered Beaudry’s act in procuring other 
insurance without the defendants’ consent harmless so far as 
the bank is concerned. 

The fact that the company is a mutual one, and was embar- 
rassed in the collection of assessments upon its premium note, 
is immaterial, for it made no provision in the contract to pro- 
tect itself in such case. It must be governed by the contract 
it saw fit to make. 

The bank’s note is for $400, while the collateral note is for 
$700, and so the question arises, which sum, with interest, is 
the bank entitled to recover? If it recovers the amount due 
upon the $700 note, it will hold the balance above the amount 
due upon the $400 note for the benefit of Beaudry, the general 
owner of the former note. But whatever interest Beaudry 
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had in the real estate as mortgagee became merged in the 
title to the property upon the conveyance of the property to 
her by Breeyear. She then became the owner of the prop- 
erty, subject to the mortgage interest of the bank. The policy 
was not assigned to Beaudry, and so did not insure her as" 
owner of the property. The bank’s interest was the only in- 
terest growing out of the Dearborn mortgage that was out- 
standing after Breeyear’s conveyance. ‘The value of that in- 
terest is measured by the amount that is due upon the $400 
note. The bank is entitled to judgment against the defend- 
ants for that sum. 

Dearborn has no interest in the property insured nor in the 
policy. He is not entitled to recover anything. 

The Pittsfield Bank is entitled to judgment for the amount 
of its note. ‘All concurred. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


REPRESENTATIONS AS TO MorpuHIne. 


In the case of Sovereign Camp Woodmen of the World vs. 
Burgess, decided by the Supreme Court of Mississippi, April 
21, 1902, it was held that where the insured warranted that he 
did not use morphine, an instruction that in order to defeat 
the policy it must appear that he was addicted to the use, was 
not error. 

Action To Recover AssEssMENTS. 

In the case of Esterbrooks vs. Fidelity Mutual Fire Ins. Co., 
decided by the Supreme Court of Vermont, May 20, 1902, it 
was held that where the policyholders were liable under their 
policies for assessments for losses such assessments could not 
be collected on a count for money paid by the company, as 
there was no contract between the loss claimants and the 
parties assessed; the claims of the company on those assessed 
rested wholly on its contract, and the count should have been 
applicable to the contracts. 


Proor or AGE. 

In the case of Murray vs. Supreme Lodge of New England 
Order of Protection, decided by the Supreme Court of Errors 
of Connecticut, June 6, 1902, the defense was misrepresenta- 
tion of age. It was held that where the Statute requires the 
age to be stated in the marriage license, and in case of birth of 
a child the age of mother is to be reported by the physician to 
the registrar, and record of marriages and births are to be 
kept by the latter, such records are valid evidence as to age. 
It was held that the burden of proof was on the plaintiff as 
to the age, and on the defendant as to fraud in the statement. 














ERRATA. 


The following substantial typographical corrections in the case 
of Smith vs. Mutual Benefit Life Ins. Co., page 977, are due to 
the importance of the decision and the need for its immediate 
publication.—([Eb. Ins. L. J. 


Page 978, line 21, for “be semi-annually,” read “be paid semi- 
annually.” 


Page 979, line 9, for “two annual,” read “ two full annual.” 
Page 979, line 11, for “computed,” read “commuted.” 


Page 979, line 42, for “shall within,” read “of the policy shall 
within.” 


Page 983, line 23, for “ample because,” read “ample security 
because.” 


Page 984, line 11, for “it contract to,” read “the contract.” 
Page 984, line 34, for “shall be,” read “payments shall be.” 
Page 985, line 28, for “that,” read “the” 


Page 985, line 29, for “the” read “that.” 
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SUPREME COURT OF MISSOURI. 
Division No. 1. Ocroper Term, 1902. 


MARY F. SMITH, Plaintiff in Error. 
vs. 


MUTUAL BENEFIT LIFE INS. CO., Defendant in Error.* 


The insured, under a stipulation in a life policy, borrowed each year 30 
per cent of the premium on loans, with interest at 6 per cent. Af- 
terward, on a premium coming due, the entire amount of the pre- 
mium was loaned, and shortly after the company made a cash loan, 
deducting certain interest and the next premium to come due, the 
policy being assigned as collateral. An agreement was then en- 
tered into, releasing the company from the nonforfeiture clause of 
the policy and substituting a provision that when it should cease 
through nonpayment of premium the entire reserve by the Ameri- 
can Experience at 4 per cent should be applied as a single 
premium to purchase term insurance for the full amount, or upon 
application and surrender of the policy within three months, for the 
purchase of a paid-up policy; or upon such surrender the entire 
reserve would be paid in cash, less a surrender charge. In case of 
a loan on the policy such indebtedness should first be deducted and 
the balance paid in cash, or a value would be allowed in the form 
of extended or paid-up insurance, the amount to be so applied to be 
reduced in proportion to the ratio of the indebtedness to the full 
cash surrender value. In case of death within one year after non- 
payment of premium, and during the term of extended insurance, 
there should be deducted any premium which would have been due 
if it had continued in force, and the amount of indebtedness. It was 
further provided that the company would loan to the limit of its 
cash surrender value upon an assignment of the policy as collateral. 
No further premiums were paid. 

The policy, issued by a New Jersey company to a citizen of Missouri, was 
a Missouri contract, and the statutes of that State provided that in 
case of lapse the value should be computed on the American Table 
at 4% per cent, and after deducting from three-fourths of such value 
any notes or other indebtedness for past premiums the balance 
should be a single premium for temporary insurance. Within sixty 
days a paid-up policy might be demanded for an amount that such 
balance would buy. In case of death during extended insurance the 
whole amount of the policy should be paid, anything contained in it 
to the contrary notwithstanding. But these provisions were not to 
apply if equal unconditional surrender value conditions as to tempo- 
rary or paid-up insurance were in the policy, or if the policy were 
surrendered for a consideration satisfactory to the holder. 

Held, That the policy stipulations deducting all indebtedness and limiting 
the time of applying for a surrender value were less favorable than 
the statute, and not an unconditional surrender value. 

Held, That the policy could not be affected by a subsequent statute of 
New Jersey so as to bring it within a provision of the Missouri laws 
regarding policies issued under such statute. 

Held, That the cash loan was not an indebtedness for past premiums 
which might be deducted under the statute in computing the ex- 





* Rehearing applied for. 
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tended insurance. Such loan was like a loan made on any other 
collateral for which the insured and his estate were independently 
liable. 


Held, That the assignment of the policy as collateral carried with it only 
the right to the proceeds, and not the right to deduct the loan in com- 
puting the surrender value. - 


Held, 'That the policy was governed by the Missouri statute and the cash 
loan could not be deducted from the surrender value in computing 
the term of extended insurance. Where death occurred during such 
term the company was entitled to deduct the loan from the pro- 
ceeds of the policy. In the event of survival it must look to the in- 
sured for repayment of the loan. 


L. B. Vaturant, J. 

This is a suit on a policy of life insurance issued by the de- 
fendant, which is a New Jersey corporation, on the life of 
Samuel I. Smith, for the benefit of his wife, the plaintiff, for 
$10,000. Smith and wife were residents of this State, the ap- 
plication was made to an agent of defendant in St. Louis, and 
the policy issued there; it is, therefore, a Missouri contract. 
There is no dispute on that point. The policy was issued June 
10, 1884. The premiums were to be semi-annually, and were 
so paid up to and including the one due December 10, 1896, 
which continued the policy in full force up to June 10, 1897, 
when default in payment of the premium was made. Samuel 
I. Smith, the assured, died July 1, 1898. Plaintiff claims that 
by force of the statute (Sec. 5856, R. S. 1889) the net value of 
the policy applied as in the statute required to temporary in- 
surance, carried it for its full amount to a date beyond that of 
the death of the assured, and that is unquestionably so, unless 
the facts relied on by defendant are sufficient to take the case 
out of the operation of the statute, or unless in estimating the 
net value of the policy, as called for by the statute, the de- 
fendant is entitled to deduct the whole amount of indebted- 
ness owing by Smith to it. There is little, if any, dispute as 
to the facts, and the differences as to the law come down at 
last to the question of whether or not the defendant is entitled 
to deduct from the net value of the policy, before investing it 
in extended temporary insurance, the cash loan made by it to 
Smith. 

Defendant's position is that the nonforfeiture provision of 
the statute above mentioned does not apply to this case for 
three reasons: First, that the policy contains an agreement 
for an unconditional cash surrender value greater than the net 
ralue called for in section 5856; second, that it contains an 
agreement for the unconditional commutation of the policy 
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for nonforfeitable paid-up insurance of a larger value than 
that required of section 5857; third, that the laws of New 
Jerséy, the home of defendant corporation, prescribe, in such 
case, a surrender value or paid-up or temporary insurance, and 
the policy sued on contains.an agreement for such, in conform- 
ity to the laws of New Jersey. <A reference to the several sec- 
tions of our statute on this subject is here necessary. Section 
(5856), R. S. 1889, provides that no life insurance policy shall, 
after the payment of two annual premiums, be forfeited for 
the nonpayment of a further premium thereon, but shall be 
computed as follows: ‘The net value of the policy where 
the premium becomes due and is not paid, shall be computed 
upon the Amerigan Experience Table of Mortality, with 44 
per cent interest per annum, and after deducting from three- 
fourths of such net value any notes or other indebtedness to 
the company, given on account of past premium payments on 
said policy issued to the insured, which indebtedness shall 
then be canceled, the balance shall be taken as a net single 
premium for temporary insurance, for the full amount written 
in the policy, and the term for which such temporary insur- 
ance shall be in full force shall be determined by the age of 
the person whose life is insured at the time of default of pre- 
miums,” ete. 

Section 5857 provides that in the contingency referred to in 
the foregoing section, the policyholder may, within sixty days, 
demand a paid-up policy for an amount that the net value as 
above computed would buy at the usual rates of the eompany. 

Section 5858 provides that when the death of the insured 
occurs within the period of the extended insurance called for 
in section 5856 (no other condition of the original policy being 
broken except the nonpayment of premium) the company shall 
pay the full amount that would have been due on the policy if 
no default in the payment of the premium had been made, 
“ anything in the policy to the contrary notwithstanding.” 

Section 5859 provides that the three preceding sections shall 
not apply “ If the policy shall contain a provision for an uncon- 
ditional cash surrender value at least equal to the net single 
premium for the temporary insurance provided hereinbefore 
or for the unconditional commutation of the policy to nonfor- 
feitable paid-up insurance for which the net value shall be 
equal to that provided for in section 5857, or if the legal holder 
shall, within sixty days after default of premiums, surrender 
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the policy and accept from the company another form of 
policy, or if the policy shall be surrendered to the company for 
a consideration adequate in the judgment of the legal holder 
thereof.” 

From the beginning, by agreement, the insured borrowed of 
defendant 30 per cent of the premium each year, which loans 
bore 6 per cent interest; the balance of the premium he paid in 
cash, and received at each payment a renewal receipt which 
showed the amount of the premium loan to date. When the 
premium due December 10, 1895, was required, the assured ap- 
plied to the company for a loan of the whole amount thereof. 
This application resulted in an agreement, of date January 
28, 1896, between the assured and the benefi¢iary on the one 
part and the company on the other, whereby the company was 
released from the nonforfeiture clause in the original policy, 
and in lieu thereof the parties agreed that certain other non- 
forfeiture provisions (which will be hereafter shown) should 
be incorporated in the policy. Thereupon the company loaned 
the assured the full amount of the premium due at the time, 
$144.40, which carried the policy paid up to June 10, 1896. 
This transaction brought the amount of the assured’s indebt- 
edness for loans on account of past premiums up to $915.10. 
Then on May 8, 1896, the assured applied to the company for a 
loan of cash and the company agreed to lend him $672.10, out 
of which it would deduct the interest on the previous loan up 
to December 10, 1896, interest on the increased loan to same 
date, and the premium due December 10, 1896, leaving $485.15 
to be delivered to the assured in cash, all of which was done. 
This raised the amount of the indebtedness of the assured to 
the company to $1,587.20, which, up to the date of the failure 
to pay the premium, was by interest increased to $1,634.92. 
This includes the $485.14 cash loaned the assured. Now, if in 
estimating the net value of the policy as required in section 
5856, the defendant is entitled to deduct that $485.14 and in- 
terest, and if that section of the statute governs the case, then 
the net value was sufficient to carry the policy as extended 
temporary insurance only to September 7, 1897, but if the stat- 
ute governs, and if the defendant was not entitled to so deduct 
the cash loan, then the net value of the policy was sufficient 
to carry it as extended temporary insurance to a date beyond 
July 1, 1898, which was the date of the death of the assured. 
There is no necessity for arraying the figures here which are 
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given by the actuaries and presented in the briefs of counsel, 
because, whether we adopt the calculation of the one or the 
other, the result is as above stated. Does section 5856 apply 
to this case? Defendant says it does not, because: First, the 
policy as amended under the agreement of January, 1896, con- 
tains a provision for an unconditional cash surrender value 
at least equal to the net single premium required by section 
5856; second, that it contains a provision for the uncondi- 
tional commutation of the policy of larger value than that 
called for in section 5867; and, third, that it conforms to the 
laws of New Jersey in respect to nonforfeiture extension and 
commutation. The clause of the amended policy relied on to 
sustain this contention is as follows :— 


When after two full annual premiums shall ‘have been 
paid on this policy it shall cease or ‘become void solely by 
the nonpayment of any premium due, its entire net reserve 
by the American Experience Mortality and interest at 4 per 
cent yearly (provided there be no loan on the policy) shall 
be applied by the company as a single premium at the com- 
pany’s rates published and in force at this date, either: 
First, to the purchase of nonparticipating term insurance 
for the full amount insured by this policy; or, second, upon 
the written application by the owner of this policy and the 
surrender thereof to the company at Newark within three 
months from such nonpayment of premium, to the purchase 
of a nonparticipating paid-up policy payable at the time this 
policy would be payable if continued in force. Both kinds 
of insurance aforesaid will be subject to the same condition, 
except as to payment of premiums, as those of this policy. 
Third, if preferred, the company will, on surrender of the 
policy fully receipted within the said three months, pay as a 
cash surrender value its entire net reserve by the American 
Experience Mortality and interest at 45 per cent yearly, less 
a surrender charge equal to 1 per cent of the sum insured by 
the poliey. 

If there be any loan on the policy such indebtedness shall 
be paid off out of the cash surrender value, and the remain- 
der paid in cash by the company; or a value will be allowed 
‘by the company in the form of extended or paid-up insur- 
ance, as above provided, the amount to be applied to the 
purchase of such insurance, being correspondingly reduced 
in the ratio of the indebtedness to the full cash surrender 
value. 

If death shall occur within one year after the nonpayment 
of premium, and during the term of extended insurance, 
there shall be deducted from the amount payable any pre- 
mium that would have become due on this policy if it had 
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continued in full force, also the amount of any indebtedness 
on this policy at the time of such nonpayment of premium. 


The company will at any time while the policy is in force 
loan up to the limit secured by its cash surrender value upon 
a satisfactory assignment of the policy to the company as 
collateral security. 

From this it appears that whilst the net value of the policy 
is to be computed on a 4 per cent basis instead of a 44 per cent 
basis, as our statute calls for, and in that respect is more fa- 
vorable to the policyholder, yet it authorizes the company to 
deduct from the amount so computed all indebtedness of the 
assured to the company, which, if plaintiff's interpretation of 
the statute is correct, is very much less favorable to the poli- 
cvholder. Beside, the surrender value is payable only on con- 
dition that it be applied for within three months, and the 
policy then surrendered and canceled. That is not a provision 
for an unconditional cash surrender as required in section 
5859: Cravens vs. N. Y. Ins. Co., 148 Mo., 583. A like condition 
is attached to the right of the policyholder to a paid-up com- 
muted policy. The requirement of a surrender of the original 
on the issuance of the new commuted policy would not be re- 
garded as such a condition as would prevent the case falling 
within the provision of section 5859, because the surrender of 
the old would be the natural result of the issuances of the 
new policy, but the limitation to three months is a serious 
condition, and does take the case out of the section. Defend- 
ant’s third ground for holding that the Missouri statute does 
not apply is based on the amendment of section 5859 by the 
act of 1895, Acts 1896, p. 197. That amendment, in so far as 
it is claimed to affect this case, is:— 

If the policy shall have been issued by any company au- 
thorized to do business in this State, and organized under 
the laws of another State of the United States, which pre- 
scribes a surrender value or paid-up or temporary insurance. 
in case of default of payment of premiums, and shall contain 
an agreement for such surrender value, temporary or paid- 
up insurance as prestribed by such other State as a part of 
said policy, 

Then the Missouri statute is not to apply. 

Plaintiff contends that this amendment would not affect 
this case even if the facts brought it within its terms, because 
the policy was issued in 1884, and could not be affected by a 
statute passed after that date, whilst defendant insists that 
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as the amendment was passed in 1896, it was in force when 
the change in the policy was made in 1896, and governs the 
case. The question of the application of that amendment to 
this case is really not before us, because the counsel for the 
defendant in their brief virtually concede that the policy as 
amended does not conform to the New Jersey law on this 
point, but they say “ we make the point as it presents an in- 
teresting question upon which other cases may turn.” 

We are satisfied that the Missouri statute (section 5856, R. 
S. 1899) governs in this case, and this brings us to the consid- 
eration of the point on which defendant seems chiefly to rely, 
and on which the case turned in the mind of the learned trial 
judge; that is, as defendant contends that in estimating the 
net value of the policy for extended temporary insurance sec- 
tion 5856 authorizes the insurance company to deduct not only 
the amount of loans made to the assured for payment or part 
payment of premiums to keep the policy alive, but also cash 
loaned him to be otherwise used as he might see fit. The 
argument is made for defendant that unless the company be 
allowed to so deduct the amount it would have no security for 
the loan. The defendant has the policy transferred to it as 
collateral security for the loan, and in this instance, at least, 
the policy is ample because the defendant will be allowed to 
deduct the whole amount of the debt due it from the amount 
due the plaintiff on the policy. Of course, if the assured 
should live beyond the period of temporary insurance, the 
policy would become extinct and the defendant would have 
only the personal liability of the estate of the assured to de- 
pend on. But, as the assured might die within the extended 
period of the policy, we cannot say that there was no security 
at all. Such policies doubtless have some commercial value 
available in the market as collateral securities, varying, of 
course, according to the circumstances of the case. But we 
have nothing to do with that. Such considerations can have 
no influence in construing this statute. If the defendant ad- 
vanced the $485.14 to the assured, believing that it would have 
the right to deduct it from the net value of the policy in case 
of nonpayment of premium, before applying it to the payment 
of extended temporary insurance, whether because it so inter- 
preted our statute or because it considered that the terms of 
the policy, as amended, superseded the provisions of the stat- 
ute, it did so under a mistaken view of the law. Our law 
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deems the subject of life insurance one that requires special 
protection, and in this particular it has provided that the 
policyholder shall have the benefit of the extended temporary 
insurances specified in section 5856 “ anything in the policy to 
the contrary notwithstanding.” Therefore, though a policy 
should expressly declare that it was agreed between the in- 
surer and the insured that the provisions of the statute relat- 
ing to extended temporary insurance or commutation should 
not apply, still they would apply. And if the parties could 
not in the beginning place themselves outside the policy of the 
law, they could not by any amendment to it contract to do so. 
There is a great deal of technical learning in the subject of 
life insurance, and our lawmakers have proceeded on the 
theory that the average man who takes out a policy on his life 
is not equal in skill and learning in the technicality of the sub- 
ject to the experienced officers of the insurance company, and 
for that reason have written into such contracts some provi- 
sions which the parties to them cannot avoid. We hold, 
therefore, that the provisions of our statute could no more 
have been avoided by the amendment to the policy in 1896 
than by the original policy. And we hold, also, that the stat- 
ute declaring that in ascertaining the net value of the policy 
“it shall be computed upon the American Experience Table of 
Mortality with 4} per cent interest per annum, and after de- 
ducting from three-fourths of such net value any notes or 
other indebtedness to the company, given on account of past 
premium payments on said policy issued to the insured, which 
indebtedness shall then be canceled, the balance shall then 
be taken as a net single premium for temporary insurance for 
the full amount written in the policy,’ does not mean that in- 
debtedness incurred by the assured for money borrowed from 
the company may also be deducted. The statute means only 
what it says, that indebtedness on account of past premiums 
shall be deducted. 

It is insisted by the learned counsel for the defendant that 
this plaintiff and her husband, in his lifetime, have already 
drawn from the company the full amount of the cash surren- 
der value of the policy, and more, and that it would be unjust 
to allow her now to have the benefit of it applied as a premium 
for temporary insurance. True, the plaintiff's husband did 
obtain that amount of money from the company, but not after 
default in the payment of the premium, not after the provi- 
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sions of the statute under discussion took effect, not as in pay- 
ment to him of the cash surrender value of the policy, but he 
obtained it as a loan for which he executed his note and gave 
collateral security, and for which his estate is liable to the 
defendant, and for which also the defendant holds the policy 
in suit as security. 

This statute does not undertake to regulate all business 
transactions that may occur between the life insurance com- 
pany and a policyholder; it only puts its hand into the con- 
tract of life insurance; it deals only with the subject of insur- 
ance and premium, and if the parties chose to assume toward 
each the relation of borrower and lender of money other than 
to pay the premium, this statute has no concern with that re- 
lation. - 

One of the expert witnesses for the defendant stated that 
in his opinion all the indebtedness was on account of past pre- 
miums, but he did not make his theory clear. The opinion 
cannot outweigh the fact that part of it was for cash loaned 
for another purpose. Again, it is insisted that the defendant 
had the right to deduct the whole indebtedness out of the net 
value of the policy before applying it to the payment of tem- 
porary insurance because the assured and the plaintiff had 
assigned the poliey to defendant as collateral security for the 
loan. The borrowing of the money for a purpose other than 
the payment of a premium and the assignment of the policy as 
collateral security for the loan put the parties, as to that item, 
in a new relation to each other. By virtue of the policy, and 
the premium, the parties stood in that relation of insurer and 
insured, and the law of insurance governed them in the rela- 
tion, but when the assured borrowed money of the insurer and 
assigned the policy as collateral security, the law governing 
their rights in that respect is the same as if he had borrowed 
the money from a bank and given it the same collateral. In 
such case the bank would have been entitled to a lien on the 
proceeds of the policy, but not to appropriate to itself the pre- 
mium which was to keep the policy alive. 

At the close of the transaction of May 8, 1896, the assured 
was indebted to the defendant in the sum of $1,587.20; the sum 
included interest up to December 10, 1896. On July 1, 1898, 
when the assured died, that sum had increased by interest at 
6 per cent to $1,735.59, which amount deducted from $10,000, 
the amount due the plaintiff on the policy, leaving $8,264.41, 





986 Supreme Court of Vermont. [Nov., 


which sum with interest at 6 per cent per annum from July 1, 
1898, is the amount with costs for which plaintiff should have 
recovered judgment in the Circuit Court. As we have all the 
facts before us, justice will be best served by entering judg- 
ment here without remanding the cause. The judgment of 
the Circuit Court is reversed and judgment for plaintiffs is 
entered here for $8,264.41, with interest at 6 per cent per an- 
num from July 1, 1898, to date, and costs in both courts. 
All concur. 


SUPREME COURT OF VERMONT. 
FINDLAY 
UNION MUT. FIRE INS. CO.* 


The policy provided that it should be void in case of alienation without 
consent indorsed by the secretary, and that the commencement of 
foreclosure proceedings should be deemed alienation. 


Held, That the provision was material as a protection against moral 
hazard, and was not against public policy. 


Held, That service of petition to foreclose is such commencement. 


Held, That a statement by the secretary to the insured after such com- 
mencement that the company would not insist on forfeiture was 
not a waiver, as the policy was already void. 


Exceptions from Washington County Court. Judgment in 
favor of defendant. Plaintiff Findlay brings exceptions. 


Epwarp H. Deavirt, for Plaintiff. 
Dituineuam, Hust & How ann, for Defendant. 
Munson, J. 

The suit is upon a policy of insurance which covered prop- 
erty on which there was a mortgage. The contract provided 
that an alienation of the property without the consent of the 
company should avoid ‘the policy, and that the commence- 
ment of foreclosure proceedings should be deemed an aliena- 
tion. <A petition to foreclose the mortgage, dated May 10, 
1899, and made returnable to the September term of that year, 
was served upon the plaintiff May 12, 1899. The property 
burned August 17, 1899, without notice of the foreclosure 
having been given to the company. The plaintiff contends 
that the provision regarding foreclosure proceedings should 
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be held void as against public policy, for the reason that it 
affords the company an opportunity to evade payment after 
all the substantial requirements of the contract have been 
complied with. But this claim fails at the outset if the pro- 
vision complained of is itself. a material requirement, and we 
think it must be so regarded. The moral risk is universally 
recognized as an important consideration in determining the 
business of a company, and it is clear that this risk is in- 
creased when the default of the insured has resulted in pro- 
ceedings to foreclose his equity. It is well understood that 
the temptation to realize upon the policy when contemplating 
a probable loss of the property through inability to redeem 
has an appreciable effect upon the statistics of losses: Me- 
Intire vs. Insurance Co., 102 Mass., 230; Springfield Steam 
Laundry Co. vs. Traders’ Ins. Co., 151 Mo., 90. 

The plaintiff also claims that foreclosure proceedings are 
not commenced, within the meaning of this provision, until 
the suit is entered in court. The purpose of the provision to 
be construed is always regarded in determining what shall be 
considered the commencement of a suit. We think the serv- 
ice of the petition upon the insured must be regarded as the 
commencement under this provision. It is then that the in- 
sured ‘has the knowledge that produces the increase of risk. 
From that time on he understands that he can avoid the con- 
sequences of his default only by the making of some payment 
or arrangement, and the moment when he will become con- 
vinced of his inability to do this is entirely uncertain. The 
protection which the provision is designed to secure would 
not be obtained if the entry of the case were to be treated as 
the beginning of the suit. 

The consent required was to ‘be given by the indorsement of 
the secretary upon the policy. The plaintiff offered to show 
that two weeks after the fire the secretary told him that 
the company would not rely upon this clause. The plaintiff 
insists that his statement constituted a waiver of the right to 
claim a forfeiture, and estopped the defendant from making 
that claim. This position is untenable. The policy was void 
at the time, and the statement could not revive it. The plain- 
tiff was not thereby induced to omit anything to his detri- 
ment. It was no longer in his power to do anything to estab- 
lish a right of recovery. 

Judgment affirmed. 
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SUPREME COURT OF ALABAMA. 


MUTUAL BEN. LIFE INS. CO. 
vs. 


LEHMAN ET AL.* 


An application was pleaded in which was an agreement that the an- 
swers which are warranted to be true, should be the basis of the 
contract, and alleging breach of warranty in regard to health. 


Held, That where there was nothing in the plea showing that the appli- 
cation was in any way referred to in the policy, statements therein 
could not be alleged as warranties. 


Held, That a breach of warranty must not be of the mere letter, but the 
spirit of the warranty. 


Part payment of a claim by a company to the executor in collusion to 
defeat creditors is a waiver of breach of warranty as to such part, 
but not as to the whole; but payment of part in good faith as a 
compromise is not such waiver. 


Appeal from Chancery Court, Jefferson County. Bill by 
Charles T. Lehman and others against the Mutual Benefit Life 
Insurance Company. From decree holding plea insufficient, 
defendant appeals. 


A. Latapy, for Appellant. 

Jas. A. Mrrcnett, Jounn W. Tomiinson, and Henry Kirxe Wuirr, 
for Appeilees. 

McCtet1ay, C. J. 

This bill is prosecuted by Lehman and others, creditors of 
the estate of George T. Winton, deceased, to enforce the pay- 
ment by the insurance company ofa policy of insurance issued 
by it on the life of the debtor. The respondent pleaded, in 
bar of the relief sought: that Winton made an application 
for said insurance. That in his application is this provision: 
“T agree that the answers given herewith to the questions of 
the agent or examiner, which I declare and warrant to-be true, 
shall be the basis of my contract with the company;” and “re- 
spondent pleads * * * breach of warranties which formed 
the basis of said contract, as follows: (1) That in answer to 
the question, ‘ Have you any disease or disorders ?’—one of the 
questions the answer to which the said George T. Winton 
warranted to be true,—the said Winton answered, ‘ No.’ And 





* Decision rendered, June 28, 1902. : 





1902. ] Mutual Ben. Life Ins. Co. vs. Lehman et al. 989 


this respondent says that said answer was untrue, in that, as 
respondent avers, that said Winton, at the time he made the 
answer set out, suffered from disorder of the kidneys, dys- 
pepsia, headache, and muscular pains. (2) That in answer to 
the question, ‘How often, and for what, have you sought 
medical advice during the past seven years? Dates of each, 
duration, physician consulted ?’—one of the questions the an- 
swer to which said Winton warranted to be true,—the said 
Winton answered: ‘Once for la grippe, in February, 1891; 
Dr. J. E. Griggs, Birmingham, Ala. Once for mumps, in June, 
1893; Dr. T. L. Robertson, and that the disorder continued in 
cach instance for one week. And this respondent says that 
the answers so given to the question above set out were un- 
true, in this: that at the time of making said answers the said 
Winton knew that in the fall or winter of 1894 he had con- 
sulted physicians for disorders from which he suffered, and 
that he likewise sought medical advice in the spring or sum- 
mer of 1895. (3) That in answer to the question, ‘Are you, or 
have you been, subject to dyspepsia? Dates, duration, and 
severity ?’—one of the questions the answer to which the said 
Winton warranted to be true,—he answered: ‘ Yes, in Feb- 
ruary, 1880. Three months; not very severe. Was never 
confined to bed, and able to attend to business.’ And this re- 
spondent avers that the ‘answer so given to the question 
herein set out was untrue, for that respondent says that at 
the time said Winton made the answer averred to be untrue 
he knew that in the fall or winter of 1894 he suffered from dys- 
pepsia, and that in the spring or summer of 1895 he had to 
leave the city of Birmingham on account of his state of health, 
and that he remained away at mineral springs for two weeks 
under the advice of a physician; that he was, just before leav- 
ing for the springs, suffering from an attack of dyspepsia, 
headaches, muscular pains, and scanty urine, and that he had 
been confined to his bed for several days, and that during the 
year preceding his death he had received sundry prescriptions 
from his physician for these complaints.” This plea being set 
down for hearing on its sufficiency, the chancellor held it in- 
sufficient on grounds clearly stated in his opinion, which we 
adopt: “'The plea, as amended, of the Mutual Benefit Life 
Insurance Company, attempts to set up some breaches of war- 
ranties alleged to have been made by the decedent, George 
Winton. The contention that the plea does not disclose any 
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breach of the alleged warranties was carefully argued at the 
bar upon the trial of the sufficiency of the plea. I shall not 
go into that question, as 1 think the plea is to be held insuffi- 
cient upon another ground, anterior in point of the develop- 
ment of the trial to the one argued. The plea does not dis- 
close any warranties made by Winton. For aught that 
appears in the plea, the statements alleged to ‘have been made 
by Winton were mere representations. It is only stated by way 
of recital, and not by positive averment, that even the repre- 
sentations were made. The plea does not allege that the 

rarranties were in writing, that they were incorporated into 
the contract of insurance, or that they were referred to there- 
in in any manner, or in such manner as to make them a part 
of the contract. It would establish the plea if the respondent 
company should prove that Winton made the statements 
recited in the plea, even by parol [oral evidence]. This would 
fall far short of the essential elements of a warranty. In In- 
surance Co. vs. Johnston (80 Ala., 470), Somerville, J., says: 
‘The distinction between a warranty and a representation in 
insurance is frequently a question of difficulty, especially in 
the light of more recent decisions, which recognize the subject 
as one of growing importance in its relations, particularly to 
life insurance. As a general rule, it has been laid down that 
a warranty must be a part and parcel of the contract of insur- 
ance, so as to appear, as it were, upon the face of the policy 
itself, and is in the nature of a condition precedent.’ In the 
well-considered case of Campbell vs. Insurance Co. (98 Mass.., 
391) it is said: * The application is in itself collateral merely 
to the contract of insurance. Its statements, whether of facts 
or agreements, belong to the class of representations. They 
are to be so construed, unless converted into warranties by 
force of a reference to them in the policy, and a clear purpose, 
manifest in the papers thus connected, that the whole shall 
form one entire contract.’ See, also, Fidelity & Casualty Co. 
vs. Alpert, 14 C. C. A., 474; Missouri, K. & T. Trust Co. vs. 
German Nat. Bank, 23 C. C. A., 65; 16 Am. & Eng. Enc. Law 
(2d Ed.), p. 924. Tested by these decisions, 'the plea presents 
no defense to the bill, and is therefore insufficient. * * *” 
It is argued for appellant that, inasmuch as a plea in chan- 
cery, like other pleadings, is amenable, this plea should not 
have been held insufficient. This we take to be an inadvert- 
ent suggestion of counsel. The plea, on such hearing, is 
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judged by what it contains, as a plea at law would be judged 
on demurrer, and not with reference to what might be injected 
into it by amendment; and the ruling of insufficiency goes 
upon the ground that the plea is lacking in averment, which, 
if the real facts admit of it, might be made by amendment. 

We deem it unnecessary to pass upon other points made in 
argument against the sufficiency of the plea. We may re- 
mark, however, that forfeitures of policies of insurance by rea- 
son of the inaccuracy or falsity of answers to questions, even 
when properly made warranties, is not favored in the law, 
since the operation of such warranties may be, and frequently 
is, to defeat the policy, though neither its issuance nor the 
death of the assured may bear any relation to the fact con- 
cealed or inaccurately or falsely affirmed; and upon this and 
other considerations such warranties are strictly construed 
against the insurer, and liberally to the upholding of his lia- 
bility under the policy. Hence it is held that a warranty 
arising upon questions and answers incorporated by reference 
or bodily into the policy may be broken in the letter without 
vitiating the contract, but that the breach, to that end, must 
be of the spirit, intent, and substance of the covenant,—as, for 
example, where the warranty is that the applicant is in good 
health, the intention is, not that he is in perfect health, but 
that he is free from ailments calculated or tending to shorten 
life and increase the insurer’s risk; and we apprehend that a 
warranty that the applicant has no disease or disorders would 
not be breached by the fact that he did have a disease or dis- 
order temporary in its nature, and involving no tendency to 
shorten life. Thus one may, at the time of answers made, 
have an acute disorder of the kidneys, due to some specific and 
known cause, and eradicable both as to cause and condition, 
so as to leave no impairment of health; or he may have a tem- 
porary dyspepsia, yielding to treatment, and not affecting the 
risk; and surely he may have headaches and muscular pains, 
none of which would be a disorder within the sense and sub- 
stance of the warranty, but each of which would be a disorder 
within its letter: 1 May, Ins., § 295, et seq., and cases there 
cited. 

In respect of the second and third assignments of breach, 
we suggest that the general averment of untruth refers alone 
to the answers affirmatively given, and is not supported by 
the specification, so to speak. To illustrate: In the second 
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assignment it is averred that Winton, in answer to the ques- 
tion. ““ How often, and for what, have you sought medical ad- 
vice during the past seven years? Dates of each, duration, 
physician consulted,’—said: “Once for la grippe, in February, 
1891; Dr. J. E. Griggs, Birmingham; once for mumps, in June, 
1893; Dr. T. L. Robertson; and that the disorder continued 
in each instance for one week. Now, it is this particular 
statement that is averred to be false, and the specification 
shows that this statement is not in fact challenged at all, but 
that the real complaint of his answer was, not that it was un- 
true, so far as it went, but that it failed to go far enough, and 
cover the field of the question. And the same is true of the 
third assignment. The point as to whether an assignment of 
breach of warranty arising upon question and answer may be 
rested upon a lack of fullness in the answer, we apprehend, is 
not presented by these assignments. 

In one aspect of the case presented by the bill the respond- 
ent insurance company is alleged to have paid a part of the 
money evidenced by the policy to the administrator of the de- 
ceased insured, in collusion with him to defeat the claims of 
complainants and other creditors of Winton. If this is true, 
the payment was a waiver of the breaches of warranty sought 
to be set up in the plea; and it follows that the plea presents 
no defense to that aspect of the bill, and, of consequence, no 
defense to the bill as a whole. If, however, the payment to 
the administrator was made by the company in good faith as 
a compromise settlement of the claim against it, the company 
honestly believing it had a right to settle with the adminis- 
trator, and the face value of the policy being sealed to the 
amount so paid in recognition and on account of the com- 
pany’s claim that it was not liable at all because of breaches 
of the insured’s warranties,—as may be the case consistently 
with another aspect of the case presented by the bill,—the 
payment would not, as matter of law, constitute a waiver of 
the alleged breaches so far as the balance unpaid is concerned. 
The decree of the Chancery Court holding the plea insufficient 
must be affirmed. 
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SUPREME COURT OF OKLAHOMA. 


LIVERPOOL & LONDON & GLOBE INS. CO. 
v8. 


T. M. RICHARDSON LUMBER CO.* 


The execution of a contract in writing supersedes all the oral negotia- 
tions or stipulations concerning its matter which preceded or ac- 
companied the execution of the instrument. 


Where the terms of a written contract are clear, plain, explicit, and free 
from all ambiguity, parol testimony is not admissible to change or 
vary its terms. 


An applicant for insurance, who accepts a policy the provisions of 
which are plain, clear, and free from all ambiguity, is chargeable 
with knowledge of its terms and legal effect. It is the duty of the 
assured to read and know the contents of the policy before he ac- 
cepts it, and where he fails or neglects to do so he is estopped from 
denying knowledge of its terms and conditions, unless he alleges 
and proves that he was induced not to read the policy by some 
trick or fraud of the other party. 


Error from District Court, Oklahoma County. Judgment 
for plaintiff Richardson. Defendant brings error. 


Sruart & Gorpon and Joun W. Suarret, for Plaintiff in Error. 
Howarp & Ames, for Defendant in Evror. 


Hainer, J. 
This was an action brought by the T. M. Richardson Lumber 
Company against the Liverpool & London & Globe Insurance 
Company to recover upon a fire insurance policy issued on De- 
cember 7, 1896, for a loss occasioned by fire on June 12, 1897. 
The property covered by the insurance policy is described as 
follows :— 

On its stock of lumber, lath, shingles, posts, pickets, sash, 
and doors, while contained in the sheds and yards situated 
on the north side of the C. O. & G. Railroad, in the town of 
Red Oak, I. T. * * * Clear space and 75 per cent com- 
pany insurance clauses attached. 


The policy contained, among others, the following provi- 
sion:— 


Warranted by the assured that a clear space of two hun- 
dred feet, tramways excepted, shall be always maintained 
between the lumber hereby insured and any mill or other 
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manufacturing establishment, or else this policy shall be 

void. 

The policy was written by the local agent of the insurance 
company at Oklahoma City, Okla., and delivered to the de- 
fendant in error with the said clear space clause attached ina 
conspicuous place on the face of said policy. The defendant 
in error accepted the policy as thus written, and paid the pre- 
mium therefor, which was $2.50 per hundred where the policy 
contained the clear space clause. No objection was made to 
the conditions in the policy by the defendant in error. The 
undisputed testimony shows that the clear space lumber 
clause was not maintained by the defendant in error, and that 
the lumber which was destroyed, for which the plaintiff in the 
court below seeks to recover, was located in the yard and 
sheds, and that the sheds were adjoining the mill. There was 
no testimony to show that there was any written or verbal 
agreement or understanding between the plaintiff and defend- 
ant that the clear space lumber clause should not be inserted 
in the policy. There was no averment in the plaintiff’s peti- 
tion of mistake or fraud, and there is no proof, or even a sug- 
gestion, of mistake or fraud in the record. <A jury having 
been waived the cause was tried by the court. There was no 
objection to any of the evidence introduced by either the plain- 
tift ov defendant. 

The cause was tried on the theory that, since the local agent 
and the State agent had examined the property and knew the 
situation thereof prior to the time the insurance policy was 
written by the local agent and delivered to the insured, the 
defendant thereby waived the clear space clause in its policy, 
and was estopped from defeating plaintiff’s recovery upon the 
policy; and this is the contention of the defendant in error. 
We think the contention of counsel for defendant in error is 
clearly unsound and untenable. The contract is clear and ex- 
plicit. There is no doubt or ambiguity in its terms and pro- 
visions. There is no rule of law better settled upon reason 
and authority than, where the terms of a written contract are 
clear, plain, explicit, and free from all ambiguity, that parol 
testimony is inadmissible to change or vary its terms. In In- 
surance Co. vs. Lyman (15 Wall., 664) it was held by the Su- 
preme Court of the United States that parol testimony is not 
admissible to show that a parol contract of insurance was 
made before a loss occurred, where the written contract was 
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executed, delivered, and paid for afterward, and that where 
the terms of the contract were reduced to writing, signed by 
one party and accepted by the other when the premium was 
paid, neither party can abandon that instrument as of no 
value in ascertaining what the contract was, and resort to the 
verbal negotiations which were preliminary to its execution, 
for that purpose, and all previous negotiations and verbal 
statements are merged and excluded when the parties assent 
to a written instrument as expressing the agreement. In In- 
surance Co. vs. McMaster (30 C. C. A., 332) the Circuit Court of 
Appeals of the Eighth Circuit held that an applicant for in- 
surance, who accepts policies the provisions of which are 
plain, clear, and free from all ambiguity, is chargeable with 
knowledge of the terms and legal effect of these contracts. It 
is his duty to read and know the contents of the policies before 
accepting them, and, where he fails to do so, he is estopped 
from denying knowledge thereof, unless he proves that he was 
dissuaded from reading the policies by some trick or fraud of 
the other party, and that no representation, promise, or agree- 
ment made, or opinion expressed, in the previous parol nego- 
tiations, as to the terms or legal effect of the resulting writ- 
ten agreement, can be permitted to prevail, either at law or in 
equity, over the plain provisions and just interpretation of the 
contract, in the absence of some artifice which concealed its 
terms and prevented the complainant from reading it. In In- 
surance Co. vs. Mowry (96 U. S., 544, 547) the policy provided 
that it should be void and wholly forfeited if the premiums 
were not punctually paid. The agent who procured the policy 
agreed with the insured that the company should give notice 
when the premiums fell due; but this agreement was not con- 
tained in the policy. The company failed to give notice, and 
the insured failed to pay the premium. The agreement of the 
agent ‘before the policy issued was claimed to be an estoppel 
of the company against insisting upon the forfeiture of the 
policy. Mr. Justice Field, in delivering the opinion of the 
court, said: “All previous verbal arrangements were merged 
in the written agreement. The understanding of the parties 
as to the amount of the insurance, the conditions upon which 
it should be payable, and the premium to be paid, was there 
expressed, for the very purpose of avoiding any controversy or 
question respecting them. * * * An estoppel cannot arise 
from a promise as to future actions with respect to a right to 
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be acquired upon an agreement not yet made. * * * The 
doctrine has no place or application when the statement re- 
lates to rights depending upon contracts yet to be made, to 
which the person complaining is to be a party. He has it in 
his power, in such cases, to guard in advance against any con- 
sequences of a subsequent change of intention and conduct by 
the person with whom he is dealing. For compliance with ar- 
rangements respecting future transactions parties must pro- 
vide by stipulations in their agreements when reduced to 
writing. The doctrine, carried to the extent for which the 
assured contends in this case, would subvert the salutary rule 
that the written contract must prevail over previous verbal 
arrangements, and open the door to all the evils which that 
rule was intended to prevent: White vs. Ashton, 51 N. Y., 280; 
Bigelow, Estop., 487, 441; White vs. Walker, 31 Ill, 422; Fax- 
ton vs. Faxton, 28 Mich., 159.” : 

Section 22 of our Statutes of 1893, in relation to contracts, 
reads as follows :— 

The execution of a contract in writing, whether the law 
requires it to be written or not, supersedes all the oral ne- 
gotiations or stipulations, concerning its matter, which 
preceded or accompanied the execution of the instrument. 
This principle is not only in harmony with the provisions of 

our statute in relation to contracts, and in consonance with 
sound reason, but it is so clearly and fully settled by the de- 
cisions of our Federal courts that we deem it unnecessary to 
cite and review other cases. Applying these well-settled 
principles to the case at bar, we hold that since the T. M. Rich- 
ardson Lumber Company, the defendant in error, accepted and 
paid the premium on its policy of insurance, the terms of 
which were plain, clear, and free from all ambiguity, it was 
chargeable with knowledge of the conditions and legal effect 
of the provisions contained in the contract. It was its duty 
to examine, read, and know the contents of the policy before 
accepting and paying the premium therefor, and, having failed 
or neglected to do so, it is estopped from denying knowledge 
of its terms and conditions, unless it avers and proves that its 
officer or agent who accepted the policy was induced not to 
read the same by some fraud or trick of the agent of the insur- 
ance company. The plaintiff having violated the express pro- 
visions of the contract of warranty in relation to the clear 
space clause, it thereby rendered its policy void. Upon the 
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issues framed in this case and the evidence presented by the 
record, the appellee cannot recover upon the policy. 

Th judgment of the District Court is therefore reversed, and 
the cause remanded, with directions to grant a new trial and 
to proceed in accordance with the views herein expressed. All 
the justices concurring, except Burwell, J., who, having pre- 
sided in the court below, did not sit. 


SUPREME COURT OF OKLAHOMA. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


v8. 


T. M. RICHARDSON LUMBER CO.* 


It is a fundamental rule of law that parol contemporaneous evidence is 
inadmissible to contradict or vary the terms of a valid written in- 
strument. 

When parties have deliberately entered into a written contract in such 
terms as import a legal obligation, without any uncertainty as to 
the object or intention of such transaction, it is conclusively pre- 
sumed that the whole transaction of the parties, and the extent and 
manner of their undertaking, was reduced to writing; and all oral 
testimony of previous negotiations or statements between the 
parties, or contemporaneous therewith, are merged in the written 
instrument, in the absence of fraud or mutual mistake of the 
parties. 

A contract in writing, if its terms are free from doubt or ambiguity, 
must be permitted to speak for itself, and cannot by the courts, at 
the instance of one of the parties, be altered or contradicted by parol 
evidence, unless in case of fraud or mutual mistake of facts, and 
this principle is applicable to contracts of insurance. 

A stipulation in an insurance policy which reads, ‘‘ Warranted by the 
assured that a clear space of two hundred feet, tramways excepted, 
shall always be maintained between the lumber hereby insured and 
any mill or other manufacturing establishment, or else this policy 
shall be void,” is a reasonable and competent provision to insert or 
attach to the policy. 

It is reasonable and competent for insurance companies to provide in 
their policies that no officer, agent, or other representative of the 
company shall have the power to waive such stipulation of war- 
ranty, unless indorsed thereon or added thereto. 

Where an insurance policy contains such a stipulation of warranty, and 
provides that no officer, agent, or other representative of the com- 
pany shall have the power to waive any condition or provision of 
the policy, unless such waiver shall be written upon or attached 
thereto, such limited grant of authority is the measure of their 
power. 





* Decision rendered, July 17, 1902: Syllabus by the Court. 
On rehearing. See preceding case. 
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Where such limitation is expressed in the policy, the assured is pre- 
sumed to have notice and knowledge of such limitation, and is 
bound thereby. 


Where the waiver relied on is the act of an agent of the insurance com- 
pany, it must be shown that the agent had express authority from 
the company to make the waiver, or that the company subse- 
quently, with knowledge of the facts, ratified the unauthorized ac- 
tion of the agent. 


Statement of facts by Harner, J. 


This was an action brought by the T. M. Richardson Lumber 
Company against the Liverpool & London & Globe Insurance 
Company to recover upon a fire insurance policy issued on De- 
cember 7, 1896, fer loss occasioned by fire June 12, 1897. In 
order that the important questions presented in this case may 
be better understood in the application and discussion of the 
opinion, we deem it proper to fully define the issues upon 
which the case was tried. The material averments in the pe- 
tition are as follows: “ That the defendant, the Liverpool & 
London & Globe Insurance Company, is a foreign corporation, 
duly incorporated and doing a general fire insurance business 
in the territory of Oklahoma, and having a local office at Okla- 
homa City, Oklahoma County, Territory of Oklahoma. That 
on the 7th day of December, 1896, for a valuable consideration, 
the defendant, the said Liverpool & London & Globe Insurance 
Company, entered into a contract whereby it undertook to 
insure, and did insure, the plaintiff from all direct loss or dam- 
age by fire for a period of one year, extending and continuing 
from 12 o’clock noon of December 7, 1896, to and until 12 
o'clock noon December 7, 1897, to an amount not exceeding 
twelve hundred dollars ($1,200) on its certain stock of lumber, 
lath, shingles, posts, pickets, sash, and doors, while contained 
in the sheds and yard situated on the north side of the C., O. 
& G. Railroad, in the town of Red Oak, I. T. That a copy of 
said contract of insurance, made, executed, and delivered by 
the defendant to the plaintiff as aforesaid, is hereto attached, 
marked ‘ Exhibit A,’ and made a part of this petition. That 
on the 12th day of June, 1897, a fire occurred at plaintiff's yard 
in Red Oak, I. T., and entirely consumed the property con- 
tained in the said yard and shed, and described in the contract 
of insurance aforesaid. That the value of said property at the 
time of said fire was the sum of one thousand dollars. That 
the same was totally destroyed thereby, to the plaintiff's loss 
in the sum of one thousand dollars ($1,000). That the defend- 
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ant was promptly notified of the fire, and of the loss occurring 
thereby, and within sixty days after the date of said fire 
‘proof of loss’ was made out as stipulated in said policy, and 
delivered to the defendant’s agent at Oklahoma City. That 
the plaintiff has done and performed each and every condition 
on its part as stipulated in said contract. That the defendant 
has failed and neglected to adjust or pay the loss accruing to 
the plaintiff by reason of said fire, and as it agreed to do in 
said contract of insurance, to plaintiff’s damage in the sum of 
one thousand dollars.” 

The defendant’s answer to the petition consisted of a gen- 
eral denial. Thereupon the plaintiff, by leave of court, filed 
the following amended petition: “Comes now the said plain- 
tiff, and, with leave of court first had, complains of said de- 
fendant, for that: (1) The plaintiff is a corporation duly 
organized and existing under the laws of said territory. (2) 
The defendant is a corporation duly organized and existing 
under the laws of , but at all times herein mentioned 
has been and is doing business as an insurer of property 
against loss by fire in the Indian Territory and the Territory 
of Oklahoma, and maintaining an office and agent at Okla- 
homa City, said county. (3) On December 7, 1896, the plain- 
tiff being the owner of and having an insurable interest in a 
certain stock of lumber, lath, shingles, posts, pickets, sash, 
and doors, contained in sheds and yard situated on the north 
side of the Choctaw, Oklahoma & Gulf Railroad, in the town 
of Red Oak, in the Indian Territory, the plaintiff and defend- 
ant entered into a certain contract in writing, the same being 
upon a valuable consideration duly paid by plaintiff to defend- 
ant, commonly called a ‘policy of insurance,’ a true copy of 
which is attached to the original petition herein, marked ‘ Ex- 
hibit A,’ which is hereby made a part hereof, whereby the de- 
fendant insured the plaintiff against all direct loss or dam- 
age by fire on said property while located as therein set forth 
for a term of one year from December 7, 1896, at noon, to De- 
cember 7, 1897, at noon, in the sum of $1,200; and the said 
contract was made and policy issued at said Oklahoma City. 
(4) On June 12, 1897, and while the plaintiff was still the 
owner and in the possession and occupancy of said property, 
and while the same was located in the said yard and sheds, a 
fire occurred therein, whereby the same was wholly consumed 
and destroyed, the value of the same at that time being $1,000, 
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and consisting of 125,000 feet of dressed and undressed lum- 
ber, whereby by direct loss from such fire the plaintiff was in- 
jured and damaged in said sum of $1,000. (5) Immediately 
after such fire the plaintiff duly notified the defendant of such 
loss in writing, and within less than sixty days after such loss 
the plaintiff rendered a statement to defendant, duly signed 
and sworn to by plaintiff’s officer and agent, stating the 
knowledge and belief of plaintiff as to the time and origin of 
said fire, and the interest of the insured and of all others 
therein, and the other matters and things required by the 
terms of said policy, which statement of proof of loss was 
duly delivered to and received by said defendant, and retained 
by it without objection thereto, nor was an appraisement or 
any further statement required by it in accordance with the 
terms of said policy. (6) The plaintiff in all things has done 
and performed the acts and things required of it by the terms 
of said policy, and attended to all requirements of defendant 
made in accordance therewith, except in this: That to said 
policy of insurance is attached a certain condition entitled 
‘Lumber Space Clause’ in these words; to wit: ‘ Warranted 
by the assured that a clear space of two hundred feet, tram- 
ways excepted, shall always be maintained between the lum- 
ber hereby insured and any mill or other manufacturing estab- 
lishment, or else this policy shall be void.’ But plaintiff says 
that immediately prior to the making of said contract of insur- 
ance the agents of the defendant, duly authorized so to do, 
made personal examination of the property covered by said 
policy, and its situation, well knowing that such clear space 
did not exist and would not be made, and prior to and at the 
time of entering into said contract and issuing said policy 
waived said condition and agreed to accept such risk as at- 
tended said contract, with said property, its location and situ- 
ation unchanged in every particular; but defendant has 
neglected and refused to adjust, settle, or pay said damage 
and loss, although demand therefor has been made. Where- 
fore the plaintiff prays judgment for the sum of one thousand 
dollars ($1,000), interest thereon from June 12, 1897, at 7 per 
cent per annum, and costs of suit.” 

And thereupon the defendant filed the following answer: 
“Now comes the defendant in the above cause and denies each 
and all the allegations in plaintiff’s petition. For further an- 
swer herein defendant says that it did not at any time, 
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through any of its agents, when the policy sued on in this ac- 
tion was written and issued, or prior thereto, agree to insure 
any of the lumber for which suit is brought herein; that the 
lumber burned was situated in a mill belonging to the plain- 
tiff, and under the same roof with said mill, and the agents of 
defendant did not agree at any time to insure the lumber in 
said mill, nor in any sheds adjoining the same, but covered 
lumber in yard only, and such sheds as were not within pro- 
hibited space hereafter mentioned. Defendant further says 
that under and by virtue of a clause, known in said policy as a 
‘lumber space clause,’ which was a warranty on the part of 
the assured, the assured warranted that a continuous clear 
space of two hundred feet should always be maintained be- 
tween the lumber insured and any mill or other manufactur- 
ing establishment, else the policy should be void; that this 
lumber space clause aforesaid was inserted in and pasted on 
the face of the policy sued on in this cause, and the assured 
accepted said policy with said lumber space clause in the 
same, and knew that it existed as a part of said policy. De- 
fendant says that, notwithstanding said clear space clause, 
plaintiff did not maintain a space of two hundred feet between 
the lumber which was burned and its manufacturing estab- 
lishment, which consisted of a planing mill and sawmill, and 
the same being operated at the time by the plaintiff for the 
purpose of manufacturing and planing lumber. The defend- 
ant says that the agents of the defendant company had no 
authority to issue policies of insurance on lumber without 
inserting said clear space clause, and were especially pro- 
hibited by said company from doing so; that by the terms of 
the policy of insurance sued on in this case the agents of the 
defendant are prohibited from waiving any clause or provision 
which amounts to warranty, and which, if not observed, would 
render the policy void. The defendant further says that if 
any agreement was made between any of its agents and the 
plaintiff, whereby the lumber in question should be covered by 
the policy herein sued on, said agreement was merged into and 
destroyed by the insertion of said clear space clause in said 
policy, because defendant says that all the lumber burned and 
for which suit is brought herein was within the prohibited 
limits of said lumber space clause and was not two hundred 
feet from the mill. Wherefore defendant prays to be dis- 
missed without day, and have judgment for its costs.” 
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To this answer the plaintiff filed a reply consisting of a gen- 
eral denial. Upon the issues thus framed the cause was tried 
by the court, a jury having been waived, upon the following 
agreed statement of facts: “It is agreed by and between the 
attorneys for the plaintiff and defendant in this cause that the 
‘ase shall be tried, heard, and determined upon the following 
agreed statement of facts: It is agreed: That D. C. Richard- 
son, if present, would testify as follows: He is an interested 
party; a stockholder in the plaintiff company; its manager; 
was such when the policy sued on was written; had charge of 
the business at Red Oak, where the property destroyed was 
situated when destroyed. W. H. Ebey was local agent of de- 
fendant at Oklahoma City; that the witness Van Valkenburg 
was and is State agent and adjuster for defendant; that the 
said Ebey applied to witness to provide insurance for plaintiff; 
that witness informed him he could do so if he wished, but 
that plaintiff would make no written application for such in- 
surance; that said Van Valkenburg and Ebey went to Red 
Oak for the purpose of examining the situation of the prop- 
erty and deciding whether to write policies thereon; that af- 
terward said Ebey wrote and delivered the policy sued on in 
this action; that the same is for the amount and on the prop- 
erty requested by witness of said Ebey; that the sheds men- 
tioned in said policy were the only sheds plaintiff had at that 
place at the time the property was examined by said agents 
and said policy written; that witness had no notice whatever 
of want of authority on the part of said Ebey to write said 
policy, or to insure the property therein described, until after 
the same was destroyed by fire; that plaintiff had no such 
notice; that plaintiff believed said policy to be valid, and re- 
lied on it as such, and relied upon and believed in the au- 
thority of said Ebey to make such contract of insurance. That 
he would further testify that no policy of insurance had been 
written on any of the property of the plaintiff at Red Oak 
since the sheds were built, and that he especially desired in- 
surance on the lumber therein, and requested the said Ebey to 
write such insurance in the amount mentioned in said policy, 
as at that time the same was not covered by insurance; that 
the property described in said policy was destroyed, as al- 
leged in the amended petition, at the time named, and was of 
the value claimed, and proof of loss and demand for payment 
were made as required by said policy; that Ebey and Van Val- 












kenburg were fully acquainted with the location of all of the 
property of plaintiff at Red Oak when said policy was written, 
and there was no agreement or understanding that any change 
should be made therein, and that the plaintiff did not then 
intend to make any change, and was not requested to do so by 
said agents of defendant, but plaintiff requested said insur- 
ance upon the same as it then was, and such examination was 
made for the purpose of determining whether the same would 
be written, and after such examination the said policy was 
written and delivered to plaintiff without any further conver- 
sation, understanding, or agreement whatever, and from that 
time was relied upon as a valid insurance of the property in- 
sured, and no other insurance was taken thereon. M. W. Yan 
Valkenburg, if present, would testify as follows: ‘Iam State 
agent for the Liverpool & London & Globe Insurance Com- 
pany. My territory is Kansas, Indian Territory and Okla- 
homa. I went to Red Oak with W. H. Ebey to look at the 
lumber in the yards of the Richardson Lumber Company for 
the purpose of insurance. When I examined the same I au- 
thorized insurance on the lumber in the yard, but not in the 
sheds adjoining the mill. At that time my company was not 
seeking insurance on mills and lumber, or fixtures in the same. 
Neither the mill nor the lumber in the same, or any sheds ad- 
joining the same, was intended, so far as I knew, to be coy- 
ered by the policy sued on, and I never told Mr. Richardson, or 
led him to believe, that this was the fact. The “ clear space 
clause’? was inserted in this policy in order to protect the 
company against loss or hazard by reason of the lumber being 
less than two hundred feet from the mill. Neither I nor Mr. 
Ebey was authorized by the company to waive the “ clear 
space clause;” the company requiring the lumber or clear 
space clause to be attached to all policies covering lumber. 
The premium charged on this mill risk was $6.60 per hundred. 
The premium on lumber at Red Oak, under this policy, with 
the clear space or lumber clause attached to the policy was 
$2.50 per hundred. $2.50 per hundred, in other words, was the 
premium charged for the insurance under this policy, and not 
$6.60. The sheds containing lumber at Red Oak were con- 
nected with and adjoining the mill, and there was no space 
whatever between the sheds and the lumber in the same and 
the mill. They were all under the same roof. In my au- 
thorization to Agent Ebey to write on lumber, I distinctly 
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stated that he should give the Liverpool & London & Globe no 
insurance on the mill or contents, for the reason that we con- 
sidered said mills extremely hazardous. Had sheds been 
erected in the yards during the life of our policy, two hundred 
feet from the mill would have covered lumber in there. I 
never saw the policy form until after the fire, and even if I had 
I never should have contemplated its covering lumber in mill 
or sheds attached, as the question of insuring lumber in mill 
or sheds attached was never mentioned. (The defendant com- 
pany had no notice of any agreement to insure lumber in the 
mill or sheds attached, as testified to by witness Richardson.) 
There was other lumber in the yard covered by this policy, 
which was not within the prohibited space, and which con- 
stituted the principal stock.’ T. M. Upshaw, if present, would 
testify as follows: ‘I wrote the policy in question. At the 
time I did so I was managing Ebey’s business, and wrote the 
words “ lumber in sheds and yards,” for the reason that I had 
never written a policy without covering lumber in sheds, this 
being in the usual form. Ebey gave me no instructions what- 
ever as to the writing of this policy. I attached the “ clear 
space clause ” to the policy, because this clause was attached 
to all policies covering lumber yards.’ The witness Richard- 
son knew that the rate on this mill was $6.60, and that if any 
lumber was in the same the rate would be the same on that. 
It is further agreed the deposition of W. H. Ebey shall be read 
as his testimony herein. It is further agreed that prior to and 
at the time of issuing this policy, sued on herein, said W. H. 
Ebey was the agent of defendant, with the usual powers to 
solicit insurance, make contracts in reference thereto, issue 
policies, and collect premiums.” 

The deposition of W. H. Ebey, above referred to, is as fol- 
lows: ‘“Interrogatory 1: You may state your name, age, 
place of residence, and occupation. Answer to interrogatory 
1: W.H. Ebey; age, thirty-four; Terrel, Tex. Interrogatory 
2:, Where did you reside, in what business were you engaged, 
and what relation did you bear to the defendant, the Liverpool! 
& London & Globe Insurance Company, on and prior to Decem- 
ber 7, 1896? Answer to interrogatory 2: Resided at Okla- 
homa City, 0. T.; was engaged in the insurance business; 
was agent for the Liverpool & London & Globe Insurance 
Company. Interrogatory 3: Are you, and were you prior to 
December 7, 1896. acquainted with Mr. M. W. Van Valken- 
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burg, and did you know his business, and the relation, if any, 
he bore to the defendant insurance company? Answer to in- 
terrogatory 3: I knew Mr. M. W. Van Valkenburg as State 
special agent of the Liverpool & London & Globe Insurance 
Company. Interrogatory 4: You may state whether, on or 
about December 7, 1896, as the agent of the defendant, you 
made or wrote, or had made or written, a contract or policy of 
insurance upon certain lumber, shingles, etc., for $1,200, for 
the plaintiff T. M. Richardson Lumber Company, the property 
being situated at Red Oak, in the Indian Territory. Answer 
to interrogatory 4: Yes. Interrogatory 5: You may state 
whether, previous to writing said policy, Mr. Van Valkenburg 
and yourself made a visit to Red Oak; and, if so, for what pur- 
pose. you went there. Answer to interrogatory 5: Yes; Mr. 
Van Valkenburg and myself visited Red Oak, I. T., for the pur- 
pose of inspecting the T. M. Richardson lumber plant, to de- 
termine whether or not Mr. Van Valkenburg would authorize 
me to write insurance on same. Interrogatory 6: You may 
describe the mills and yards of plaintiff as you found them at 
Red Oak upon the occasion of that visit. Answer to inter- 
rogatory 6: It would be difficult for me to describe the plant 
with sufficient accuracy to be intelligible. Interrogatory 7: 
How much of a clear space, if any, was there between the 
lumber in the yards and sheds and the mills, and how near 
were the yards and sheds to the mills? Answer to interroga- 
tory 7: There was over two hundred feet clear space between 
the mill and lumber piles, but do not remember distinctly as 
to sheds. Interrogatory 8: You may state what conditions, 
if any, were attached to the taking of the risk in way of mak- 
ing or creating a clear space. What was said on the subject? 
What decision was arrived at by you and Van Valkenburg as 
to taking the risk as it stood, or as to first requiring a change 
to be made in the location or situation of the mills and lumber 
in the yards or sheds? Answer to interrogatory 8: I will an- 
swer this question in a general way by stating that Mr. Van 
Valkenburg, after inspecting the plant, wa’ satisfied with 
same and authorized a liberal line to be written. Nothing 
was said to me by Mr. Van Valkenburg about changes. He 
was satisfied to write the risk just as it stood. Interrogatory 
‘: You may state, if yon know, whether or not the visit of 
yourself and Mr. Van Valkenburg to Red Oak was not to ex- 
«mine the situation and condition of the mills and lumber in 
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yards and sheds, for the purpose of determining whether the 
defendant would write the insurance on them as they stood, 
and whether it was decided to do so, and was done, and 
whether anything was said, and, if so, what, to any one con- 
nected with the plaintiff, about making any changes before 
the risk would be taken, and, if any conversation was had, 
with whom and what it was. Answer to interrogatory 9: Mr. 
Van Valkenburg visited Red Oak to see whether or not Mr. 
Van Valkenburg would authorize me to write insurance on 
the IT. M. Richardson sawmill plant. After inspecting same, 
authority was given me to write. Mr. Van Valkenburg had a 
talk with T. M. Richardson at Red Oak. Nothing was said in 
my presence about any changes.” 

The court found the issues for the plaintiff and against the 
defendant, and rendered judgment for the sum of $1,000, with 
interest and costs, as prayed for in plaintiff’s petition. A 
motion for new trial was duly filed, considered, and overruled 
by the court. From such judgment and ruling of the court 
the defendant brings the case here on appeal for review. 


Hainer, J. (after stating the facts). 

Briefly stated, the evidence is as follows: That W. H. Ebey 
was the local agent of the insurance company at Oklahoma 
City, and M. W. Van Valkenburg was State agent or adjuster 
for the State of Kansas and for Oklahoma and Indian Terri- 
tories; that Ebey solicited the insurance from Richardson, 
who was the manager of the T. M. Richardson Lumber Com- 
pany, the defendant in error; that the insured informed him 
that no written application would be made, but that he could 
write the company a policy if he so desired; that Van Valken- 
burg and Ebey thereupon went to Red Oak, I. T.. for the pur- 
pose of examining the situation and condition of the property, 
to determine whether the policy should ‘be issued; the prop- 
erty of the insured consisted of a stock of lumber situated in 
the yards and sheds of said lumber company; that Van Val- 
kenburg informed him that he was satisfied with the risk, and 
authorized the local agent to write a “liberal policy;” the 
policy was then written by a clerk of the local agent, and af- 
terward delivered to Richardson, who accepted the policy, and 
paid the premium. It further appears that Ebey had the 
usual powers to solicit insurance, make contracts in reference 
thereto, issue policies, and collect premiums. There was no 
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indorsement on the policy or added thereto that any of the 
stipulations or conditions therein contained were waived, and 
there was no issue tendered or evidence offered that the policy 
was void on the ground of fraud or mutual mistake of the 
parties. The policy, which is the subject of controversy in 
this action, contains, among other things, the following stipu- 
lation: “ Warranted by the assured that a clear space of two 
hundred feet, tramways excepted, shall always be maintained 
between the lumber hereby insured and any mill or other 
manufacturing establishment, or else this policy shall be 
void.” 

It is a fundamental rule of law that parol testimony is in- 
admissible to contradict or vary the terms of a valid written 
instrument, if its terms are free from doubt and ambiguity. 
Greenleaf in his work on Evidence (volume 1, § 275), states the 
rule as follows: ‘ When parties have deliberately put their 
engagements into writing, in such terms as import a legal ob- 
ligation, without any uncertainty as to the object or extent of 
such engagement, it is conclusively presumed that the whole 
engagement of the parties, and the extent and manner of their 
undertaking, was reduced to writing; and all oral testimony 
of previous colloquium between the parties, or of conversation 
or declarations at the time when it was completed or after- 
ward, as it would tend in many instances to substitute a new 
and different contract for the one which was really agreed 
upon, to the prejudice, possibly, of one of the parties, is re- 
jected.” Starkie, in his work on Evidence (9th Am. Ed., p. 
587), thus states the rule: “It is likewise a general and most 
inflexible rule that wherever written instruments are ap- 
pointed, either by the requirement of law or by the compact of 
the parties, to be the repositories and memorials of truth, any 
other evidence is excluded from being used, either as a sub- 
stitute for such instruments or to contradict or alter them. 
This is a matter both of principle and policy—of principle, 
because such instruments are in their nature and origin enti- 
tled to a much higher degree of credit than parol evidence; 
of policy, because it would be attended with great mischief if 
those instruments upon which men’s rights depended were lia- 
ble to be impeached by loose collateral evidence.” Section 
822 of our Statutes of 1893, in relation to contracts, reads as 
follows: “The execution of a contract in writing, whether 
the law requires it to be written or not, supersedes all the oral 
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negotiations or stipulations concerning its matter, which pre- 
ceded or accompanied the execution of the instrument.” 

In Insurance Co. vs. Thomas (8 Johns. Cas., 1), in an action 
upon a policy of insurance, where parol evidence was offered 
to vary the terms of a written instrument, Mr. Justice Kent 
said: “ The next point is whether the parol proof be admissi- 
ble to explain the contract, and, if it be, what is the effect, in 
the present case, of such proof. I know no rule better estab- 
lished than that parol evidence shall not be admitted to dis- 
annul or substantially vary or extend a written agreement. 
The admission of such testimony would ‘be mischievous and 
inconvenient. VParol evidence is to be received, in the case of 
an ambiguitas latens, to ascertain the identity of a person or 
thing; but, before the parol evidence is to be received in such 
case, the latent ambiguity must be made out and shown to the 
court. In the present instance there is no ambiguity. The 
language of the contract throughout is consistent and explicit. 
This general rule of law has been particularly and emphati- 
‘ally applied to policies (Skin., 54), and, except in the special 
instance of explanations resulting from the usage of trade, 
they have never been allowed to be contradicted by parol 
agreements.” In Insurance Co. vs. Mowry (96 U. 8., 544, 547) 
the policy provided that it should be void and wholly forfeited 
if the premiums were not punctually paid. The agent who 
procured the policy agreed with the insured that the company 
should give notice when the premiums fell due, but this agree- 
ment was not contained in the policy. The company failed to 
give notice, and the insured failed to pay the premium. The 
agreement of the agent before the policy issued was claimed to 
be an estoppel of the company against insisting upon the for- 
feiture of the policy. Mr. Justice Field, in delivering the 
opinion of the court, said: ‘All previous verbal arrangements 
were merged in the written agreement. The understanding 
of the parties as to the amount of the insurance, the condi- 
tions upon which it should be payable, and the premium to be 
paid, was there expressed for the very purpose of avoiding any 
controversy or question respecting them. * * * An estoppel 
cannot arise from a promise as to future action with respect 
to a right to be acquired upon an agreement not yet made. 
* * * Phe doctrine has no place or application when the 
statement relates to rights depending upon contracts yet to 
be made, to which the person complaining is to be a party. He 
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has it in his power in such cases to guard in advance against 
any consequences of a subsequent change of intention and 
conduct by the person with whom he is dealing. For compli- 
ance with arrangements respecting future’ transactions 
parties must provide by stipulations in their agreements when 
reduced to writing. The doctrine, carried to the extent for 
which the assured contends in this case, would subvert the 
salutary rule that the written contract must prevail over pre- 
vious verbal arrangements, and open the door to ali the evils 
which that rule was intended to prevent: White vs. Ashton 
51 N. Y., 280; Bigelow, Estop., 487, 441; White vs. Walker, 31 
Ill., 422; Faxton vs. Faxon, 28 Mich, 159.” In Insurance Co. 
vs. Lyman (15 Wall., 664) Mr. Justice Miller, in delivering the 
opinion of the Supreme Court of the United States, said: 
* Undoubtedly a valid verbal contract for insurance may be 
made, and, when it is relied on and is unembarrassed by any 
written contract for the same insurance, it can be proved and 
become the foundation of a recovery as in all other cases 
where contracts may be made either by parol or in writing. 
But it is also true that when there is a written contract of in- 
surance it must have the same effect, as the adopted mode of 
expressing what the contract is, that it has in other classes of 
contracts, and must have the same effect in excluding parol 
testimony in its application to it that other written instru- 
ments have. Counsel for the defendants in error here relies 
on two propositions; namely, that the policy, though executed 
January 5th, is really but the expression of a verbal contract 
made the 31st day of December previous, and that the loss of 
the vessel between those two dates does not invalidate the 
contract, though known to the insured and kept secret from 
the insurers; and, secondly, that they can abandon the writ- 
ten contract altogether and recover on the parol contract. 
We do not think that either of these propositions is sound. 
Whatever may have been the precise facts concerning the 
negotiations for a renewal of the insurance previous to the 
execution of the policy, they evidently had reference to a writ- 
ten contract to be made by the company. When the company 
came to make this instrument they were entitled to the 
information which the plaintiff had of the loss of the vessel. 
If, then, they had made the policy, it would have bound them, 
and no question could have been raised of the validity of the 


instrument or of fraud practiced by the insured. On the 
VoL. XXXI —64. 
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other hand, if they had refused to make a policy, no injury 
would have been done to the plaintiffs, and they would then 
have stood on their parol contract, if they had one, and did 
not need a policy procured by fraudulent concealment of a 
material fact at the time it was executed and the premium 
paid. ‘To permit the plaintiffs, therefore, to prove by parol 
that the contract of insurance was actually made before the 
loss occurred, though executed and delivered and paid for af- 
terward, is to contradict and vary the terms of the policy in a 
matter material to the contract, which we understand to be 
opposed to the rule on that subject in the law of Louisiana as 
well as at the common law. We think it equally clear that, 
the terms of the contract having been reduced to writing, 
signed by one party and accepted by the other at the time the 
premium of insurance was paid, neither party can abandon 
that instrument as of no value in ascertaining what the con- 
tract was, and resort to the verbal negotiations, which were 
preliminary to its execution, for that purpose. The doctrine 
is too well settled that all previous negotiations and verbal 
statements are merged and excluded when the parties assent 
to a written instrument as expressing the agreement.’ In 
Northern Assur. Co. vs. Grand View Bldg. Ass’n (183 U.8., 308) 
the Supreme Court of the United States, in discussing this 
identical question, said: ‘“ Contracts in writing, if in unam- 
biguous terms, must be permitted to speak for themselves, 
and cannot by the courts, at the instance of one of the parties, 
be altered or contradicted by parol evidence unless in case of 
fraud or mutual mistake of facts; and this principle is ap- 
plicable to cases of insurance contracts.” 

The policy sued on in this case is plain ‘and explicit, and free 
from all doubt or ambiguity. There is no allegation in the 
petition of fraud or mistake, and none is claimed or shown; 
and hence parol testimony was inadmissible and incompetent 
to vary or change the terms and conditions of the policy, and 
all previous negotiations and statements between the insurer 
and assured were merged in the policy. The question then 
arises: Did the insurance company, by the acts and conduct 
of its agents, waive the stipnlation in the policy in reference 
to the clear space lumber clause? The policy provides the 
mode in which any stipulation or condition contained therein 
may be waived. It is as follows: “ This policy is made and 
accepted subject to the foregoing stipulations and conditions, 
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together with such other provisions, agreements, and condi- 
tions as may be indorsed hereon or added hereto; and no 
officer, agent, or other representative of this company shall 
have power to waive any provision or condition of this policy, 
except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent, or representative 
shall have such power or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall 
be written upon or attached hereto; nor shall any privilege or 
remission affecting the insurance under this policy exist or be 
claimed by the insured, unless so written or attached.” In 
the case of Northern Assur. Co. vs. Grand View Bldg. Ass’n 
(183 U. 8.. 308) the Supreme Court of the United States has 
recently construed an insurance policy containing the identi- 
cal stipulations and conditions that are contained in this 
policy, reversing the judgment of the Circuit Court of Appeals 
reported in 41 C. C. A., 207, and cited by counsel for plaintiff 
in error in support of their contention in this cause. Mr. Jus- 
tice Shiras, speaking for the Supreme Court of the United 
States, after an exhaustive and able review of authorities, 
said :-— 

* What, then, are the principles sustained by the authorities 
and applicable to the case in hand? They may be briefly 
stated thus: That contracts in writing, if in unambiguous 
terms, must be permitted to speak for themselves, and cannot 
by the courts, at the instance of one of the parties, be altered 
or contradicted by parol evidence, unless in case of fraud or 
mutual mistake of facts; that this principle is applicable to 
cases of insurance contracts as fully as to contracts on other 
subjects; that provisions contained in fire insurance policies 
that such a policy shall be void and of no effect if other insur- 
ance is placed on the property in other companies without the 
knowledge and consent of the company, are usual and reason- 
able; that it is reasonable and competent for the parties to 
agree that such knowledge and consent shall be manifested in 
writing, either by indorsement upon the policy or by other 
writing; that it is competent and reasonable for insurance 
companies to make it matter of condition in their policies that 
their agents shall not be deemed to have authority to alter or 
contradict the,express terms of the policies as executed and 
delivered; that where fire insurance policies contain provi- 
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sions whereby agents may, by writing indorsed upon the policy 
or by writing attached thereto, express the company’s assent 
to other insurance, such limited grant of authority is the 
measure of the agent’s power in the matter, and where such 
limitation is expressed in the policy, executed and accepted, 
the insured is presumed, as matter of law, to be aware of such 
limitation; that insurance companies may waive forfeiture 
caused by nonobservance of such conditions; that, where 
waiver is relied on, the plaintiff must shew that the company, 
with knowledge of the facts that occasioned the forfeiture, 
dispensed with the observance of the condition; that, where 
the waiver relied on is an act of an agent, it must be shown 
either that the agent had express authority from the company 
to make the waiver, or that the company subsequently, with 
knowledge of the facts, ratified the action of the agent. In 
the light of these principles,” continued the learned justice, 
“let us examine the contract that was made between the 
parties to the controversy before us. The contract was in 
writing, and in clear and unambiguous terms. That contract 
provided that * this entire policy, unless otherwise so provided 
by agreement indorsed hereon or added hereto, shall be void 
if the insured now has, or shall hereafter make or procure, any 
other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy,’ and that ‘ no officer, 
agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, ex- 
cept such as by the terms of the policy may be the subject of 
agreement indorsed hereon or added hereto, and as to such 
provisic s or conditions no officer, agent, or representative 
she" \.ve power or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or 
be claimed by the insured, unless so written or attached.’ 
Such being the contract, and the property insured having been 
destroyed by fire on June 1, 1898, and the insurance company 
having denied liability because informed that other in- 
surance was held by the insured on the same property, without 
the knowledge or consent of the company, this action was 
brought. It is not pretended, as we understand the plaintiff's 
position, that by any language or declaration of the agent at 
the time the policy was delivered and the premium paid, he 
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claimed to have power to waive any provision or condition of 
the policy, nor that the plaintiff was induced to accept the 
policy by any promise of the agent to procure the assent of 
the company to permit the outstanding insurance and to 
waive the condition. The plaintiff’s case stands solely on the 
proposition that because it is alleged, and the jury have found, 
that the agent had notice or knowledge of the existence of 
insurance existing in another company at the time the policy 
in suit was executed and accepted, and received the premium 
called for in the contract, thereby the insurance company is 
estopped from availing itself of the protection of the condi- 
tions contained in the policy. In other words, the contention 
is that an agent with no authority to dispense with or alter 
the conditions of the policy could confer such power upon him- 
self by disregarding the limitations expressed in the contract; 
those limitations being according to all the authorities pre- 
sumably known to be insured. It was not shown that the 
company, when it received the premium, knew of the outstand- 
ing insurance, nor that, when made aware of such insurance, 
it elected to ratify the act of its agent in accepting the pre- 
mium. On the contrary, all the record discloses is that the 
jury found that the agent knew. when the policy in the defend- 
ant company was issued and delivered to the plaintiff, that 
there was then subsisting fire insurance to the amount of 
$1,500 in another fire insurance company, and that such 
knowledge had been communicated to the agent by or on be- 
half of the assured. There is no finding that the agent com- 
municated to the company or to its general agent at Chicago, 
at the time he accounted for the premium, the fact that there 
was existing insurance on the property, and that he had un- 
dertaken to waive the applicable condition. Indeed, it ap- 
pears from the letter of defendant’s manager at Chicago, to 
whom the proofs of loss had been sent, which letter was put 
in evidence by the plaintiff and is set forth in the bill of excep- 
tions, that the additional insurance held by the plaintiff was 
without the knowledge or consent of the company; and it 
further appears, and was found by the jury, that, immediately 
on the company’s being informed of the fact, the amount of 
the premium was tendered by the agents of the company to 
the insured. So that that is not the slightest ground for 
claiming that the insurance company, with knowledge of the 
facts, either accepted or retained the premium. The plain- 
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tiff’s case, at its best, is based on the alleged fact that the 
agent had been informed, at the time he delivered the policy 
and received the premium, that there was other insurance. The 
only way to avoid the defense and escape from the operation 
of the condition, is to hold that it is not competent for fire in- 
surance companies to protect themselves by conditions of the 
kind contained in this policy. So to hold would, as we have 
seen, entirely subvert well-settled principles declared in the 
leading English and American cases, and particularly in those 
of this court. This case is an illustration of 'the confusion and 
uncertainty which would be occasioned by permitting the in- 
troduction of parol evidence to modify written contracts, and 
by approving the conduct of agents and persons applying for 
insurance in disregarding the express limitations put upon the 
agents by the principal to be affected. It should not escape 
observation that preserving written contracts from change or 
alteration by verbal testimony of what took place prior to and 
at the time the parties put their argeements into that form is 
for the benefit of both parties. In the present case, if the wit- 
ness on whom the plaintiff relied to prove notice to the agent 
had died, or had forgotten the circumstances, he would thus, 
if he had depended to prove his contract by evidence extrinsic 
to the written instrument, have found himself unable to do so. 
So, on the other side, if the agent had died, or his memory had 
failed, the defendant company might have been at the mercy 
of unscrupulous and interested witnesses. It is not an an- 
swer to say that such difficulties attend other transactions 
and negotiations, for it is the knowledge of the inconveniences 
that attend oral evidence that has led to the custom of putting 
important agreements in writing, and to the legal doctrine 
that protects them when so expressed, and, when no fraud or 
mutual mistake exists, from being changed or modified by the 
testimony of witnesses as to conversations and negotiations 
that may never have taken place, or the real nature and mean- 
ing of which may have faded from recollection. Besides the 
importance of such considerations to the parties immediately 
concerned in business transactions, the community at large 
have a deep interest in the welfare and prosperity of such 
beneficial institutions as fire insurance companies. It would 
be very unfortunate if prudent men would be deterred from 
investing capital in such companies by having reason to fear 
that conditions which have been found reasonable and neces- 
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sary to put into policies to protect the companies from faith- 
‘less agents and from dishonest insurers are liable to be nulli- 
fied by verdicts based on verbal testimony.” 

* Coming to the decisions of our State courts,” says the same 
learned justice, “ we find that, while there is some contrariety 
of decisions, the decided weight of authority is to the effect 
that a policy of insurance in writing cannot be changed or 
altered by parol evidence of what was said prior or at the 
time the insurance was effected; that a condition contained 
in the policy cannot be waived by an agent, unless he has ex- 
press authority so to do, and then only in the mode prescribed 
in the policy; and that mere knowledge by the agent of an 
existing policy of insurance will not affect the company, un- 
less it is affirmatively shown that such knowledge was com- 
municated to the company. In Worcester Bank vs. Hartford 
Fire Ins. Co. (11 Cush, 265), which was a case of additional in- 
surance, and where one Sinith testified that he was agent for 
the defendant company to issue policies, and was in the habit 
of receiving notices of additional insurance, which he indorsed 
on the policies, it was held by the Supreme Judicial Court of 
Massachusetts that as it is provided in the policy on which 
this action is brought that if the assured or his assigns shall 
hereafter make any other insurance on the same property, and 
shall not with all reasonable diligence give notice thereof to 
this company, and have same indorsed on this instrument or 
otherwise acknowledged by them in writing, this policy shall 
cease and be of no further effect, and as, after the making of 
this policy, the assured obtained other insurance on the same 
property, but did not have the same indorsed on the policy or 
otherwise acknowledged by the defendants in writing, the 
policy was void, notwithstanding there was parol evidence 
tending to show that notice ‘had been given to Smith, the 
company’s agent. The same court held in Hale vs. Insurance 
Co. (6 Gray, 169) that a policy issued by a mutual fire insurance 
company, Whose by-laws provided that any insurance subse- 
quently obtained without the consent in writing of their presi- 
dent should avoid the policy, and that the by-laws should in no 
case be altered, except by a vote of two-thirds of the stock- 
holders or directors, was avoided by a subsequent insurance 
obtained with the mere verbal consent of the president. It 
was said by Bigelow, J.. giving the unanimous opinion of the 
court: ‘Such being the rights of the parties under the con- 
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tract, it is clear, upon the facts in this case, that the policy 
was annulled, under the fifteenth article of the by-laws, by 
reason of the subsequent insurance procured by Stone and 
Pony on the property without the assent of the president of 
the corporation in writing, unless the waiver of such written 
assent by the president, and his verbal assent to such subse- 
quent insurance as found by the jury, operate to set aside this 
provision in the by-laws as to this particular policy and render 
the contract valid, notwithstanding by its express terms, as 
by the clause in the by-laws, it would be otherwise void. But 
the difficulty in maintaining the plaintiffs position on this 
part of the case is, not only that it attempts to substitute for 
the written agreement of the parties a verbal contract, but 
that there is an entire absence of any authority on the part of 
the president to make such waiver or give such verbal assent. 
He was an agent, with powers strictly defined and limited, 
and could not act so as to bind the defendant beyond the scope 
of his authority: Story, Ag., $$ 127, 188; Salem Bank vs. 
Gloucester Bank, 17 Mass., 29. By article 15 of the by-laws, 
his power to assent to subsequent insurance was expressly 
confined to giving such assent in writing. In order to guard 
against the danger of overinsurance, the corporation might 
well require that any assent to further insurance on property 
insured by them should be given by the deliberate and well- 
considered act of their president in writing, and not be left to 
the vagueness and uncertainty of parol proof. The whole ex- 
tent and limit of the president’s authority in this respect were 
set forth in the by-laws attached to the policy in the present 
case, and, as the evidence shows, were fully known to the as- 
sured, -* * * If the argument of the plaintiff should be 
carried out to its legitimate result, it would give to the presi- 
dent the right in any case to suspend or change the by-laws by 
his verbal act and at his pleasure. We are therefore of the 
opinion that the finding of the jury does not render the policy 
valid, but that it was annulled by the subsequent insurance 
obtained by the assured without the written consent of the 
president.” In Smith vs. Insurance Co. (60 Vt., 682) the Su- 
preme Court of Vermont, in an elaborate opinion; in Wilson 
vs. Insurance Co. (4 R. L, 141) the Supreme Court of Rhode 
Island; and in Cleaver vs. Insurance Co. (65 Mich., 527), and 
same case (in 71 Mich., 414) the Supreme Court of Michigan,—- 
held that the fact that the company’s agent had authority, in 















a certain way or manner, to consent to the taking of addi- 
tional insurance, does not aid the plaintiff; that the agent did 
not consent, in the cases cited, within the line of his authority 
or in the manner prescribed by the policy, wherein the agent 
is expressly prohibited from waiving or modifying the written 
contract. ‘The same view of the law prevails in Connecticut. 
In Sheldon vs. Insurance Co. (22 Conn., 235) it was held that 
where the policy and survey constituted a contract between 
the parties, and there was no imperfection or ambiguity in the 
contract, evidence of parol representations made to the agent 
prior to the issuing of the policy could not be received to ex- 
plain or qualify the contract. See, also, Glendale Woolen Co. 
vs. Protection Ins. Co., 21 Conn., 19, 37; Hough vs. 
ance Co., 29 Conn., 1). * * * 


Insur- 
Jennings vs. Insurance Co. 
(2 Denio, 75) has long been a leading case. There it was held 
that the conditions of insurance containing statements of the 
purpose for which the property insured is to be occupied, and 
of its situation as to other buildings, are warranties, and, if 
untrue, the policy is void, though the variance be not material 
to the risk, and that parol evidence that the insured truly in- 
formed the agent of the insurer who prepared the application 
as to these particulars, is not admissible. In the opinion the 
language of Parker, C. J., in Higginson vs. Dall (18 Mass., 96) 
is quoted that ‘ policies, though not under seal, have neverthe- 
less ever been deemed instruments of a solemn nature and 
subject to most of the rules of evidence which govern in the 
case of specialties. The policy is itself considered to be the 
contract between the parties, and, whatever proposals are 
made or conversations had prior to the subscription, they are 
considered as waived, if not inserted in the policy, or con- 
tained in a memorandum annexed to it.’ In Fowler vs. Insur- 
ance Co. (116 N. Y., 389) it was said: ‘A long line of authori- 
ties has settled the law to be that when it is expressly 
provided that the premium on a life insurance policy shall be 
paid on or before a certain day, and in default thereof the 
policy shall be void, the nonpayment of the premium upon the 
day named works a forfeiture. * * * The claim that such 
a provision in a paid-up policy is unconscionable and oppres- 
sive, and presents a case in which a court of equity should 
relieve from the forfeiture incurred by omission to make 
prompt payment of premiums, is not a new one. It has fre- 
quently been presented to the courts, and has received very 
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full consideration in this court in Attorney-General vs. Insur- 
ance Co., 82 N. Y., 172; and in People vs. Knickerbocker Life 
Ins. Co., 103 N. Y., 480, 485. It was decided in those cases that 
provisions in paid-up policies, issued in lieu of other policies 
on which notes had been given for premiums, that they should 
be void in case the interest on such notes was not paid, are 
not unconscionable, oppressive, or usurious. In the first case 
cited, Judge Earl said: “There are doubtless some decided 
cases which hold that such forfeiture should not be enforced; 
but I think the better rule is to uphold and enforce such con- 
tracts, when free from fraud or mistake, just as the parties 
have made them.” And in Douglas vs. Insurance Co. (83 N, 
Y., 492) it was said: ‘It has generally been found most con- 
ducive to the general welfare to leave parties to make their 
own contracts, and then enforce them as made, unless, on the 
ground of fraud, accident or mistake, ignorance, impossibility, 
or necessity, relief can be granted against them.” * * * It 
would be impossible to sustain the claim that the statements 
and representations contained in the pamphlet issued by the 
company were to be regarded as affecting or modifying the 
strict terms of the policy, without regarding the established 
rule of law that a written contract merges all prior and con- 
temporaneous negotiations in reference to the same subject, 
and that the whole engagement of the parties and the extent 
and manner of their undertaking are embraced in the writing. 
This rule is the same in equity as at common law, and, al- 
though a written agreement may be set aside or re-formed, 
fraud or mistake must be shown to entitle a party to such re- 
lief. And it is never competent, in an action upon a written 
“ontract, to show that it was executed on the faith of a pre- 
ceding parol stipulation not embraced in it... In Baumgartel 
vs. Insurance Co. (136 N. Y., 547), where defendant had issued 
to plaintiff a policy of fire insurance which contained a clause 
to the effect that, unless otherwise provided by agreement 
indorsed thereon, it should be void in case of other insurance 
on the property insured, and it also provided that no agent of 
the company should have power to waive any provision or 
condition of the policy, except such as by its terms might be 
the subject of agreement indorsed thereon or added thereto, 
and, as to those, that he should have no such power, nor be 
deemed to have waived them, unless in writing so indorsed or 
attached, and where, in an action upon the policy, it anpeared 
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that, during its life, the plaintiff, without notice to the defend- 
ant and without its knowledge or consent, obtained other 
insurance upon the property, and that thereafter he informed 
the agent, who had issued the policy, of this fact, and that the 
agent had replied, ‘All right; I will attend to it, but it did 
not appear that the plaintiff then had the policy in suit with 
him, or afterward applied to said agent for written consent to 
the other insurance, it was held that knowledge of the agent 
of the subsequent insurance did not satisfy the condition of 
the policy, and that, plaintiff having failed to comply there- 
with, the policy was forfeited and void, and also held that the 
statements of defendant’s agent did not amount to a waiver of 
the conditions, or authorize the application of the doctrine of 
estoppel. It was said in the opinion: ‘The stipulation with 
respect to further insurance is one of the conditions upon 
which, by the agreement of the parties, the liability of the 
defendant depended in the case of a loss during the term of 
the insurance. The parties have also agreed upon the mode 
in which the condition could be complied with or waived; 
namely, by writing indorsed upon the policy in the form of a 
consent to the other insurance. The agent had power to give 
this contract only in the manner prescribed by the contract. 
But there is not in the case any proof even of verbal consent 
by the agent that the plaintiff might procure further and ad- 
ditional insurance. * * * The effect of such stipulations 
in a contract of insurance, as well as the manner in which they 
may be modified or waived by agents of the company, have 
been so thoroughly discussed and so clearly pointed out, that 
a reference to some of the more recent cases on the subject is 
all that is needful here: Allen vs. Insurance Co., 123 N. Y., 6; 
Quinlan vs. Insurance Co., 133 N. Y., 356; Messelback vs. Nor- 
man, 122 N. Y., 583; Walsh vs. Insurance Co., 73 N. Y., 5.” 
The Court of Appeals of the State of New York, in Wood vs. 
Insurance Co. (149 N. Y., 382), a late case, held that “ the re- 
strictions inserted in the contract upon the power of the agent 
to waive any condition, unless done in a particular manner, 
cannot be deemed to apply te those conditions which relate 
to the inception of the contract, when it appears that the 
agent has delivered it, and received the premiums, with full 
knowledge of the actual situation. To take the benefit of a 
contract with full knowledge of all the facts, and attempt 
afterward to defeat it, when called upon to perform, by as- 
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serting conditions relating to those facts would be to claim 
that no contract was made, and thus operate as a fraud upon 
the other party.” And the same rule was announced by the 
Court of Appeals of New York in the case of Robbins vs. In- 
surance Co. (149 N. Y., 482), and a number of other States have 
announced practically the same rule. Mr. Justice Shiras, in 
discussing the rule laid down by the later New York cases, 
uses the following language :— 

“Tt is doubtless true that in several later cases the New 
York Court of Appeals seems to have departed from the prin- 
ciples of the previous cases, and to have held that the restric- 
tions inserted in the contract upon the power of an agent to 
waive any condition, unless done in a particular manner, can- 
not be deemed to apply to those conditions which relate to the 
inception of the contract, when it appears that the agent has 
delivered it and received the premiums with full knowledge of 
the actual situation. To take the benefit of a contract with 
full knowledge of all the facts, and attempt afterward to de- 
feat it, when called upon to perform, by asserting conditions 
relating to those acts, would be to claim that no contract was 
made, and thus operate as a fraud upon the other party: 
Robbins vs. Insurance Co., 149 N. Y., 484; Wood vs. Insurance 
Co., 149 N. Y., 882. But see Rohrbach vs. Insurance Co. (62 
N. Y., 63), and Owens vs. Insurance Co. (56 N. Y., 565-570), 
which are irreconcilable. The fallacy of this view,” says Jus- 
tice Shiras, “ is disclosed in the phrases we have italicized. It 
was thereby assumed that the agent had full knowledge of all 
the facts, that such knowledge must be deemed to have been 
disclosed by the agent to his principal, and that, consequently, 
it would operate as a fraud upon the assured to plead a breach 
of the conditions. This mode of reasoning overlooks both the 
general principle that a written contract cannot be varied or 
defeated by parol evidence, and the express provision that no 
waiver shall be made by the agent, except in writing indorsed 
on the policy. As we shall hereafter show, when we come to 
consider the meaning and legal purport of the contract in suit, 
such express provision was intended to protect both parties 
from the dangers involved in disregarding the rule of evidence. 
The mischief is the same, whether the condition turned upon 
facts existing at and befere the time when the contract was 
made, or upon facts subsequently taking place. In Insurance 
Co. vs. Martin (40 N. J. Law, 568) the facts were as follows: A 
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policy described the property insured as ‘ occupied as a dwell- 
ing and boarding house.’ In fact it was occupied as a country 
tavern, and there was kept for use a billiard table in a room 
back of the bar room. The property continued to be so used 
until the fire occurred. In the conditions of insurance, tav- 
erns were classified as extrahazardous, ‘and billiard rooms 
were named as specially hazardous; each being subject to 
higher premiums than ordinarily hazardous rights. It was 
held by the New Jersey Court of Errors and Appeals that 
evidence that the application for insurance was prepared by 
the agent of the insurer, and that he knew at the time of the 
application that the property was occupied as a tavern, and 
that a billiard table was kept in it for use, could not be re- 
ceived for the purpose of showing that, under the description 
of a dwelling and boarding house, the parties intended to in- 
sure the premises as they were then, in fact, being used; that 
a written contract of insurance cannot be altered or varied by 
parol evidence of what occurred between the insured and the 
agent of the insurer at the time of effecting the insurance; 
and that such evidence will not be received to raise an 
estoppel in pais, which shall conclude the insurer from 
setting up the defense that the policy was forfeited 
by a breach of the conditions of insurance. In _ the 
opinion of the court, given by Judge Depue, there was a 
full examination of cases on the subject of the admissi- 
bility of parol evidence in actions on policies of insurance, 
and some of his observations are so weighty and so ap- 
plicable to 'the case before us that we shall quote from them 
at some length: ‘The leading case in New York is Jennings 
vs. Insurance Co., 2 Denio, 75. This case held, in accordance 
with a series of cases beginning with Vandervoort vs. Smith 
(2 Caines, 155), that parol evidence that the insured truly in- 
formed the agent of the insurer, who prepared the application, 
as to the situation of the premises, was not competent to vary 
a warranty on that subject, or save the insured from the con- 
sequences of a breach of the contract of insurance. This case 

yas recognized as good law by the courts of that State until 
the decision in Plumb vs. Insurance Co. (18 N. Y., 392), where 
such evidence was held by a divided court ‘to be admissible, 
not to change the contract, but to produce the same result 
under the guise of an equitable estoppel. Plumb vs. Insur- 
ance Co. was followed in Rowley vs. Insurance Co., 36 N. Y., 
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550. It was justly criticised and condemned as founded on 
erroneous views by the chief justice in Dewees vs. Insurance 
Co. (as reported in 35 N. J. Law, 366), and, with Rowley vs. 
Insurance Co., has been greatly shaken by subsequent deci- 
sions in the same court, if it was net practically overruled by 
Rohrbach vs. Insurance Co., 62 N. Y., 47-63. In Maher ys. In- 
surance Co. (67N. Y.,283) re-fformation of the contract of insur- 
ance seems to have been regarded as the appropriate method 
of relief under such circumstances. The condition of the law 
on this important subject in that State is such that it would 
not be advisable to adopt it, or prudent to endeavor to follow 
the decisions of its courts. ‘The discordant and irreconcilable 
decisions which have grown out of the departure from the law 
as held in Jennings vs. Insurance Co. are cited by Judge Fol- 
ger in Van Schoick vs. Insurance Co., 68 N. Y., 438. Some of 
the conditions of the policy may be controlled by evidence of 
the knowledge of the parties at the time the insurance was 
effected, and others not; but no rule or principle has ‘been 
promulgated for ascertaining, in advance of the litigation, 
what stipulations in the contract belong to the one class or 
the other,—a condition of the law sure to result from the 
effort to deal with contracts of this kind in disregard of estab- 
lished rules of law and acknowledged legal principles. * * * 
It is manifest that the theory that such parol evidence, though 
it may not be competent to change the written contract, may 
be received for the purpose of raising an estoppel in pais, is a 
mere evasion of the rule excluding parol testimony when of- 
fered to alter a written contract. A party suing on a contract 
in an action at law must be conclusively presumed to be 
aware of what the contract contains, and the legal effect of 
his agreement is that its terms shall be complied with. Ex- 
trinsic evidence of the kind under consideration must entirely 
fail in its object, unless its purpose be to show that the con- 
tract expressed in the written contract was not, in reality, the 
contract as made. A defendant cannot be estopped from 
making the defense that the contract sued on is not his con- 
tract. or that his adversary has himself violated it in those 
particulars which are made conditions to his right under it, on 
the ground of negotiations and transactions occurring at the 
time the contract was entered into, unless the plaintiff is per- 
mitted to show from such sources that the contract, as put 
in writing does not truly express the intention of the parties. 
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The difficulty lies at the very threshold. An estoppel cannot 
arise except upon proof of a contract different from that con- 
tained in the written policy, and an inflexible rule of evidence 
forbids the introduction of such proof by parol testimony, 
when offered to vary or affect the terms of the written instru- 
ment. * * * ‘The cases usually cited for the proposition 
that a contract of insurance is excepted out of the class of 
written contracts with respect to the admissibility of parol 
evidence to vary or control the written contract will be found 
on examination to be to a large extent those in which the 
proof has been received with a view to a re-formation of the 
policy in equity, or to meet the defense that the contract was 
induced by false and fraudulent representations not embodied 
in the contract. or are the decisions of courts in which the 
legal and equitable jurisdictions are so blended that the func- 
tions of a court of equity have been transferred to the jury 
box. * * * The powers of agents of every kind of princi- 
pals to act for and bind their principals are determined by the 
unvarying rule of ascertaining what authority is delegated to 
them. How the contract was affected, whether directly with 
the insurer or by the intervention of agents, is of no conse- 
quence. The question of the admissibility of the testimony 
does not relate to the method by which the contract was made. 
It concerns the rule of evidence by which the contract, how- 
ever made, shall be interpreted. Upon principle it is impossi- 
ble to perceive on what ground such testimony should be re- 
ceived. <A policy of insurance is a contract in writing, of such 
a nature as to be within the general rule of law that a con- 
tract in writing cannot be varied or altered by parol testi- 
mony. If it be ambiguous in its terms, parol evidence, such 
as would be competent to remove an ambiguity in other writ- 
ten contracts, may be resorted to for the purpose of explaining 
its meaning. If it incorrectly or imperfectly expresses the 
actual agreement of the parties, it may be re-formed in equity. 
If strict compliance with the conditions of insurance, with re- 
spect to matters to be done by the insured after the contract 
has been concluded, has been waived, such waiver may, in gen- 
eral, be shown by extrinsic evidence by parol. Further than 
this, it is not safe for a court of law to go. To except policies 
of insurance out of the class of contracts to which they belong, 
and deny them the protection of the rule of law that a con- 
tract which is put in writing shall not be altered or varied by 
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parol evidence of the contract the parties intended to make, 
as distinguished from what appears, by the written contract, 
to be that which they have in fact made, is a violation of the 
principle that will open the door to the grossest frauds. * * * 
A court of law can do nothing but enforce the contract as the 
parties have made it. The legal rule that in courts of law the 
written contract shall be regarded as the sole repository of 
the intentions of the parties, and that its terms cannot be 
changed by parol testimony, is of the utmost importance in 
the trial of jury cases, and can never be departed from with- 
out the risk of disastrous consequences to the rights of 
parties.’ 

* Dewees vs. Insurance Co. (85 N. J. Law, 366), referred to in 
the case just cited. reports an opinion by Chief Justice Beas- 
ley, and from which we shall quote, as it contains, as we think, 
an able and sound statement of the law on this important sub- 
ject: ‘The contract between these litigants, on the point 
which IT shall discuss, is clear and unambiguous. The defend- 
ant agreed to insure a building occupied as a country store, 
and the stock of goods, consisting of the usual variety of such 
a store. This, by the plain meaning of the terms, is a warranty 
on the part of the insured that the building was used, at the 
date of the agreement, for the purpose specified. It was a rep- 
resentation, on the face of the policy, touching the premises in 
question, and which affected the risk; and such a representa- 
tion, according to all the authorities, amounts to a warranty. 
* * * The cases are numerous and decisive wpon the sub- 
ject; so much so, that it does not appear to me to be neces- 
sary to refer to them in detail, as, in my opinion, the character 
of a representation of this kind is apparent upon its face. It 
‘an be intended for no other purpose than to characterize the 
use of the building at the date of the insurance; for, unless 
this be done, there can be no restriction on the use of the 
property by the insured, during the running of the risk. Un- 
less this description has the force thus attributed to it, the 
premises could have been used for any of the most hazardous 
purposes. A building described in a policy as a dwelling 
house could, except for the rule above stated, be converted 
into a mill or factory. I think it is incontestably clear that 
the description of the use of the premises in this case was 
meant to define the character of the risk to be assumed by the 
defendants. But, beside this, it is plain that the written 
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contract was violated in a fatal particular by the assured. ~By 
the express terms of one of the stipulations of the insurance, 
it is declared that, if the premises should be used 

For the purpose of carrying on therein any trade or voca- 
tion, or for storing or keeping therein any articles, goods, or 
merchandise denominated “ hazardous,” or “ extrahasard- 
ous,” or “specially hazardous,” in the second class of the 
classes of hazards annexed to this policy, ete., from thence- 
forth, so long as the same shall be so used, ete., the policy 
shall be of no force or effect. 

‘Among the extrahazardous risks, that of keeping a “ pri- 
vate stable ” is enunciated, and it was shown on the trial, and 
was not denied, that at the date of the policy and at the time 
of the fire a part of the building insured was applied by the 
plaintiff to this use. It cannot be denied, then, that, if we 
take into view these conditions of the case alone, the plain- 
tiff’s action must fall to the ground. He did an act which by 
force of his written agreement ‘had the effect to suspend tem- 
porarily his insurance. As this fact, having this destructive 
effect, could not be disputed, it became necessary, in order to 
save the plaintiff’s action, to avoid the effect of the written 
contract; and this burden was assumed, on the ground of 
argument, by the counsel of the plaintiff. The position taken 
with this view was that the policy was obtained for the plain- 
tiff by the agents of the defendant, and that they knew that 
the building in question was in part used as a stable. The 
plaintiff’s claim appears to be a meritorious one, and on this 
account, and in the hope that there might be found some legal 
ground on which to support this action, the case was allowed 
by me, at the circuit, to go to the jury, and the questions of 
law were reserved for this court. But the consideration 
which I have since given the matters involved has excluded 
the faintest idea that upon legal principles this suit can be 
successfully carried through. In my opinion, that end can be 
attained only by the sacrifice of legal rules which are settled 
and are of the greatest importance. Let us look at the propo- 
sition to which we are asked to give our assent. The contract 
of these parties, as it has been committed to writing, is that, 
if the plaintiff shall keep a stable on the premises insured, for 
the time being the policy shall be vacated. But, it is said, the 
agents of the defendants who procured this contract were 


aware that the real contract designed to be made was that the 
VoL. XXXI.- 65. 
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plaintiff might apply the premises to this use. This knowl- 
edge of the agent of the defendants, and which, it is con- 
tended, will bind the defendants, is to have the effect to vary 
the obligations of the written contract. Upon what principle 
can this be done? There is no pretense of any fraud in the 
procurement of this policy. The only ground that can be 
takén is that the agent, knowing that the premises were to be 
in part used as a stable, should have so described the use in 
the policy. The assumption is, and must be, that the war- 
ranty in its present form was a mistake in the agent. Buta 
mistake cannot be corrected, in conformity with our judicial 
system, in a court of law. No one can doubt that, in a proper 
case of this kind, an equitable remedy exists. ‘“ There cannot 
be, at the present day,” says Mr. Justice Story, “any serious 
doubt that a court of equity has authority to re-form a con- 
tract, where there has been an omission of a material stipula- 
tion by mistake; and a policy of insurance is just as much 
within the reach of the principle as any other contract:” An- 
drews vs. Insurance Co., 3 Mason, 10. It is possible, therefore, 
that in this case in equity the present contract might be re- 
formed, so as to permit the plaintiff to keep his stable in this 
building; but I think it has never before been supposed that 
this end could be reached in this State by proof before the 
jury in a trial at the circuit. The principle would cover a 
very wide field; for, if this mistake can be there corrected, so 
can every possible mistake. If the plaintiff can modify the 
stipulation with respect to the restricted use of the premises, 
on the plea of a mistake in the stipulation, on similar grounds 
it would be open to the company to modify the policy with 
respect to the amount insured. I am at a loss to see how, on 
the adoption of the principle claimed, we are to keep separate 
the functions of our legal and equitable tribunals. Nor do I 
think, if this court sustains the present action, that it could 
be practicable to preserve in any useful form the great 
primary rule that written instruments are not to be varied or 
contradicted by parol evidence. The knowledge of the agent 
in the present transaction is important only as showing what 
the tacit understanding of the contracting parties was. Sup- 
pose, instead of proof of such tacit understanding, the plain- 
tiff had offered to make a stronger case by showing that the 
agent expressly agreed that the building might be used, not 
only as a country store, as the policy stated, but also as a 
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stable, and that the restraining stipulation did not apply to 
the extent expressed. Can any one doubt that, according to 
the practice and decisions of this State, such proof would 
have been rejected? <A rule of law admitting such evidence 
would be a repeal of the principle giving a controlling efficacy 
to written agreements. The memory and understanding of 
those present at the formation of the contract would be quite 
as potent as the written instrument. I have not found that it 
is anywhere supposed that this general rule, which illegalizes 
parol evidence under the conditions in question, has been re- 
laxed with respect to contracts of insurance. Decisions of the 
utmost authority, both in England and in this country, pro- 
pound this doctrine as applicable to policies in the clearest 
terms.’ ~ 

In Insurance Co. vs. Thomas (27 C. C. A., 42) it was decided 
that: ‘“ Knowledge by the agent of an insurance company, at 
the time of procuring the insurance, that the insured intended 
to take out other insurance, does not operate as a waiver of a 
condition in the policy, subsequently delivered, forbidding 
other insurance except by consent of the insurance company 
indorsed on the policy. The rule that a prior parol under- 
standing or agreement cannot control a subsequent contract 
applies, and the waiver, to be effectual, must be subsequent 
to the written contract, and must be made, not only with 
knowledge of the other insurance, and with intent to waive 
the condition, but must be supported by a valuable considera- 
tion, or become operative by way of estoppel.” In discussing 
the subject of the admissibility of parol evidence to vary or 
contradict the terms of an insurance policy, and the doctrine 
of waiver, Jenkins, C. J., uses the following language: “It is 
the settled law with respect to written contracts of insurance, 
as well as to other written contracts, that all negotiations or 
agreements leading up to the written contract are merged in 
it, and that parol evidence of a supposed prior agreement can- 
not be entertained to contradict the express stipulations of 
the written contract. Thus. in Thompson vs. Insurance Co. 
(104 U. S., 252, 259) it was ruled that ‘a parol agreement, made 
at the time of issuing a policy, contradicting the terms of the 
policy itself, like any other parol agreement inconsistent with 
a written instrument made contemporary therewith, is void, 
and cannot be set up to contradict the writing. We have 
had occasion to speak to the same effect, and in no doubtful 
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language: Union Stock Yards & Transit Co. vs. Western 
Land & Cattle Co., 18 U.S. App., 438, 453, 7 C. C. A., 660; Gor- 
rell vs. Insurance Co., 24 U. S. App., 188, 11 C. C. A., 240; 
Lumber Co. vs. Comstock, 34 U. 8. App., 414, 18 C. CG. A., 207. 
The written contract speaks conclusively the agreement of 
the parties, and cannot be contradicted by parol. Therefore 
a supposed agreement to permit other insurance, made before 
the written contract, cannot avail to defeat the subsequent 
express stipulations of the written instrument. Much less 
can mere knowledge of an intention of the proposed assured 
to effect, or that he ‘thad effected, other insurance, avoid the 
conditions of the subsequent written contract. The assured 
knows, or is bound to inform himself, of the conditions and 
stipulations of his contract before its acceptance. He should 
not be allowed to accept the contract, and afterward defeat 
an essential condition of it, through plea of ignorance of its 
conditions. Nor do we understand that the doctrine of 
waiver can have application here. A waiver is an intentional 
relinquishment of a known right— an election by one to dis- 
pense with something of value, or to forego some advantage 
he might have taken or insisted upon: Warren vs. Crane, 50 
Mich., 301. Mr. Bishop thus defines the term: ‘ Waiver is 
where one in possession of any right, whether conferred by law 
or by contract, and with full knowledge of a material fact, 
does or forbears the doing of something, inconsistent with the 
existence of the right, or of ‘his intention to rely upon it. 
Thereupon he is said to have waived it, and he is precluded 
from claiming anything by reason of it afterwards: Bish., 
Cont., § 792. Tut manifestly there can be no waiver of a non- 
existing right—of that which does not exist. Delivery of the 
policy containing the stipulations against other insurance, 
under circumstances which indicate a previous or contempo- 
raneous parol agreement that such other insurance would be 
permitted, cannot avail; for, within the decision in Thompson 
vs. Insurance Co., supra, and the other cases cited, no prior 
or contemporary parol agreement can be set up ‘to contradict 
the writing. The waiver must be subsequent to the written 
contract, and, to be operative, must be made, not only with 
knowledge of the fact of other insurance, and with intent to 
waive the provisions of the existing contract, but must be 
supported by a valuable consideration, or become operative by 
way of estoppel. Here, subsequent to the supposed knowl- 
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edge of an intent to effect other insurance, the parties stipu- 
lated by their contract that it should be void if other insur- 
- ance had been or should be effected, and that no waiver of any 
condition of the contract should be valid, unless written upon 
or attached to the policy. An intent to waive cannot be en- 
tertained from the mere fact of knowledge, in the face of an 
express term of the contract made and delivered subsequent 
to such knowledge. There was here shown no intent or 
agreement to waive subsequent to the delivery of the con- 
tract; and no consideration for a waiver is disclosed, nor is 
any estoppel proven. There was no act or conduct upon the 
part of the insurance company, subsequent to the delivery of 
the contract, inducing change of position by the assured. He 
knew, or should have known, of the conditions of the policy, 
and, so knowing them, was informed of the terms of the con- 
tract proposed by the insurance company, and with such 
knowledge paid the premium demanded.” 

It must therefore follow that the acts and conduct of the 
agents of the insurance company, prior to and at the time of 
the execution of the policy, which is the subject of this con- 
troversy, were wholly insufficient to constitute a waiver; such 
waiver not having been indorsed upon or attached to the 
policy as required by its express provisions. There is no evi- 
dence in the record to show that the local agent, after he had 
delivered the policy and received the premium, communicated 
with the insurance company that any of the conditions and 
stipulations contained in the policy were waived; and there 
is no evidence to show that the insurance company had ary 
knowledge of the fact that the clear space lumber clause at- 
tached to the policy had been violated by the agent prior to 
the loss, and hence there is not the slightest ground for claim- 
ing that the insurance company, with knowledge of the facts, 
either accepted or retained the premium and subsequently 
ratified the unauthorized acts of its agents. In short, there 
was no waiver, no estoppel or ratification, either by the agent 
or the insurance company, that would render it liable upon its 
policy. The rule announced by the Supreme Court of the 
United States in the case of Northern Assur. Co. vs. Grand 
View Bldg. Ass’n, supra, where it was declared that, “ where 
the waiver relied on is the act of an agent, it must be shown, 
either that the agent had express authority from the company 
to make the waiver, or that the company subsequently, with 
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knowledge of the facts, ratified the action of the agent,” is not 
only directly in point, but is decisive of this question. We do 
not deem it necessary to further review the State decisions, 
which are in irreconcilable contlict with the latest expression 
of the Supreme Court of the United States upon this import- 
ant subject. We think that the decision of the Supreme 
Court of the United States is the correct and sound rule to 
adopt, and that the doctrine announced by the later cases of 
a number of the State Courts and some of the Federal courts 
* is a wide departure from the true interpretation of valid writ- 
ten contracts, and is violative of the fundamental principles 
of the law of agency. The rule of law which admits parol 
testimony to vary or change the terms of a valid written in- 
strument, whose terms are free from doubt or ambiguity, 
repeals the fundamental principle that the written instrument 
must control over the verbal negotiations and statements 
made prior to and contemporaneous with the execution of the 
instrument. It also contravenes the fundamental doctrine 
that an agent cannot act beyond the scope of ‘his authority. 
It is also in conflict with the doctrine that a principal has the 
undoubted authority to limit the powers of an agent in a con- 
tract, and such grant of authority is the measure and limit of 
the agent’s power in such matter, and, where the limitations 
of the agent are expressed in the instrument, the parties 
thereto are bound to have full notice and knowledge thereof. 
In this connection it must be borne in mind that the Supreme 
Court of the United States is our court of last resort in this 
Territory, and that its decisions are binding upon this court. 

From a consideration of the foregoing authorities we de- 
duce the following general rules:— 

1. 1t is a fundamental rule of law that parol contempo- 
raneous evidence is inadmissible to contradict or vary the 
terms of a valid written instrument. 

2. When parties have deliberately entered into a written 
contract in such terms as import a legal obligation, without 
any uncertainty as to the object or intent of such transaction, 
it is conclusively presumed that the whole transaction of the 
parties and the extent and manner of their undertaking was 
reduced to writing; and all oral testimony of previous nego- 
tiations or statements between the parties, or contemporane- 
ous therewith, are merged in the written instrument, in the 
absence of fraud or mutual mistake of the parties. 
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3. A contract in writing, if its terms are free from doubt or 
ambiguity, must be permitted to speak for itself, and cannot 
by the courts, at the instance of one of the parties, be altered 
or contradicted by parol evidence, unless in case of fraud or 
mutual mistake of facts; and this principle is applicable to 
contracts of insurance. 

4. A stipulation in an insurance policy which reads, “ War- 
‘anted by the assured that a clear space of two hundred feet, 
tramways excepted, shall always be maintained between the 
lumber hereby insured and any mill or other manufacturing 
establishment, or else this policy shall ‘be void,” is a reason- 
able and competent provision to insert or attach to the policy. 

5. It is reasonable and competent for insurance companies 
to provide in their policies that no officer, agent, or other rep- 
resentative of the company shall have the power to waive such 
stipulation of warranty, unless indorsed thereon or added 
thereto. 

6. Where an insurance policy contains such a stipulation of 
warranty, and provides that no oflicer, agent, or other repre- 
sentative of the company shall have the power to waive any 
condition or provision of the policy, unless such waiver shall 
be written upon or attached thereto, such limited grant of au- 
thority is the measure of their power. 

7. Where such limitation is expressed in the policy, the as- 
sured is presumed to have notice and knowledge of such limi- 
tation, and is bound thereby. 

8. Where the waiver relied on is the act of an agent of the 
insurance company, it must be shown that the agent had ex- 
press authority from the company to make the waiver, or that 
the company subsequently, with knowledge of the facts, rati- 
fied the unauthorized action of the agent. 

The judgment of the District Court of Oklahoma County is 
therefore reversed, and the cause remanded, with directions 
to grant a new trial and further proceed in consonance with 
this opinion. All the justices concurring, except Burwell, J., 
who having presided in the court below, did not sit, and Irwin, 
J., absent. 
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Supreme Court of Oregon. 


SUPREME COURT OF OREGON. 


FRASIER 
v8. 
NEW ZEALAND INS. CO.* 


The plaintiff, who was agent of the defendant, issued a policy to him- 
self on furniture which required indorsement of permit for va- 
cancy, and indorsed such permit. The house was, at the time, 
vacant. The company, upon learning of the vacancy, canceled a 
part of the policy covering goods not in the building, and returned 
the unearned premium for the same, but retained the balance for 
more than four months. The agent had no authority to indorse the 
permit. 


Held, That the vacancy was waived. 


Appeal from Cireuit Court, Lane County. Judgment for 
plaintiff Frasier. Defendant appeals. 


Statement of facts by Moors, J. 

This is an action on a policy of insurance against loss by 
fire. The plaintiff alleges, in substance: That on December 
22, 1897, the defendant, a corporation, insured his household 
goods, while in a frame dwelling in Eugene, Ore., and other 
personal property, against loss or damage by fire for the term 
of one year, the policy issued to him—being made a part of the 
complaint—stipulating that 

This entire policy, unless otherwise provided by agreement 

indorsed hereon or added thereto, shall be void if * * * 

a building herein described * * * be or become vacant 

or unoccupied and so remain for ten days, 

And having indorsed thereon a license as follows :— 
Permission is hereby granted the assured to vacate the 
building containing the within described and insured prop- 

erty until February 1, 1898. Granted December 22, 1897. 

E. J. Frasier, agent. 

That on January 23, 1898, said building, while containing 
plaintiff's goods, was partially destroyed by fire, whereby he 
sustained damage in the sum of $1,795. That he gave imme- 
diate notice thereof to the defendant, and performed all the 
conditions imposed upon him by the contract of insurance, but 
that it has not paid any part of the loss. The answer denies, 
in effect, that the permit was indorsed on the policy until after 
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the loss was sustained, or that the defendant had any knowl- 
edge that the said dwelling was unoccupied until after the 
fire occurred, and alleges that the plaintiff, on February 10, 
1898, paid the premium, but it was received without knowl- 
edge that the dwelling was or ‘had been unoccupied more than 
ten days continuously prior to the fire; that on March 5, 1898, 
defendant canceled said policy in respect to certain personal 
property not in the dwelling or injured by the fire, and re- 
turned a proportionate part of the premium therefor, and on 
June 16, 1898, having discovered that said dwelling was vacant 
at the time of the fire, and had been unoccupied more than ten 
days prior thereto, it tendered to the plaintiff the remainder 
of the premium, which he refused to accept, whereupon it de- 
posited the same in court for him. The reply denied the alle- 
gations of new matter in the answer, and averred that, as 
defendant's local agent, he issued the policy to himself, and 
on the same day indorsed thereon the vacancy permit, and 
immediately gave notice thereof to the defendant, which made 
no objection thereto; that on February 10, 1898, the defend- 
ant had no knowledge of the vacancy of said building, and all 
the circumstances preceding and attending the fire, on which 
day it received the preminm, and thereby waived the condition 
of the policy, and ought now to be estopped to deny the same. 
The trial of the cause resulting in a judgment for plaintiff in 
the sum of $1,700, the defendant appeals. 


Wirr Minor, for Appellant. 
Tuompson & Harpy, fur Rexpondent. 


Moor, J. (after stating the facts). 

The court instructed the jury, in effect, that if they found 
that the defendant, after the fire, received the premium, with 
knowledge that the dwelling containing the insured goods had 
become vacant and remained unoccupied more than ten days 
continuously prior to the loss, it thereby waived the condition 
of the policy, and plaintiff was entitled ‘to recover the amount 
of his loss; ‘but if they should find that the defendant received 
the premium in ignorance of the vacancy of the building, and 
offered to return it as soon thereafter as it discovered that the 
condition of the policy in that respect had been violated, the 
defendant was entitled to a verdict. An exception having 
been taken to this portion of the charge, it is necessary to 





1034 Supreme Court. of. Oregon. [.Nov., 


state the substance of the testimony to which it is applicable. 
The plaintiff testified that on December 22, 1897, as the de- 
fendant’s local agent, he issued to himself the policy in ques- 
tion, and mailed a notice thereof to W. P. Thomas, the defend- 
ant’s general manager in the United States at San Francisco; 
and on the same day, having coneluded to go to California, he 
wrote the vacancy permit on the policy, prepared a memo- 
randum thereof, which he inclosed in a postage-prepaid en- 
velope addressed to Thomas, gave the letter to an acquaint- 
ance, and saw him deposit it in the United States postoffice at 
Eugene, whereupon he immediately went to California, 
whither his wife had preceded him, and they were visiting in 
that State when the fire occurred; and that Thomas never 
made any objection to the issuance of the permit until after 
the loss was sustained. The latter, however, testified that no 
notice of the vacancy permit was ever received by him until 
after the fire. If the jury believed that the letter notifying 
Thomas of the issuance of said permit was mailed as the 
plaintiff testified, they might have concluded that the general 
manager received it; for our statute provides that a letter 
duly directed and mailed is presumed to have been received in 
the regular course of the mail (Hill’s Ann. Laws Or., $ 776, 
subd. 24); and hence the jury could have found that the de- 
fendant at the time it received the premium had notice of the 
issuance of the vacancy permit. From the correspondence 
between the parties it appears that the defendant was in- 
formed by the plaintiff about February 5, 1898, that the man 
who had charge of his property at Eugene prior to and at the 
time of the fire did not sleep in the house, but went there 
every night and morning to notice its condition. The plain- 
tiff, on February &, 1898, advised Thomas by letter that he had 
a written permit to vacate the house until February 1st of 
that year, and inclosed a draft for $16.83, the premium on his 
policy of insurance, less his commission; and two days there- 
after the cashier of the defendant company mailed the plain- 
tiff a receipt for the sum so paid, placing it to ‘the credit of 
the agency account, and at the same time Thomas informed 
him that no notice had ever been received of the permit to va- 
cate the building, and requesting him to mail a copy thereof, 
upon receipt of which Thomas, on February 14, 1898, wrote to 
him again, notifying him that he disapproved the issuance of 
the permit. 'The defendant, on March 5, 1898, in pursuance of 
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a stipulation of the policy, canceled that part of it relating to 
certain personal property not in the building, and sent the 
plaintiff a check for $4.10, the amount of the return premium, 
but retained the sum of $12.73 until June 16, 1898, when it was 
tendered to the plaintiff after this action was commenced. 
The defendant's theory is that, although it had knowledge 
when it received the premium that the building was vacant, 
and had been unoccupied more than ten days before the loss 
occurred, the money was accepted by it in consequence of the 
plaintiff’s false representation that he had a vacancy permit; 
and that, while he could not issue to himself such a permit 
which would, without ratification, be binding upon the insur- 
ance company, it had other agents in this State who were in- 
vested with sufficient authority to grant such a license, and 
that, relying upon the validity of the permit, which could have 
been issued by such an agent, and upon said false representa- 
tions, no waiver can be predicated upon the acceptance or re- 
tention of the premium. It will be remembered that the 
defendant, four days after receiving the premium, knew that 
the vacancy permit had been issued by the plaintiff, and, ‘hav- 
ing kept the money four months and two days without. having 
offered to return it, except the ratable proportion upon that 
part of the policy that was canceled, the question presented 
by the exceptions to the instruction complained of is whether, 
by the acceptance or the retention of the premium, the defend- 
ant thereby waived the condition of the policy. 

It is evident that the condition rendering the policy void if 
the building containing the insured goods became vacant and 
remained unoccupied ten days was inserted for the benefit of 
the insurance company; for it is reasonable to assume that, 
if the building were occupied, the occupants might be able to 
extinguish a fire or remove the goods therefrom, and thus 
mitigate threatened injury. Conditions prescribed by insur- 
ance companies for their benefit or protection can, of course, 
be waived by them at any time; and, since forfeitures are 
deemed odious, courts are prompt to lay hold of circumstances 
that indicate an election to waive the conditions imposed: 
Insurance Co. vs. Norton, 96 U. S., 234; Insurance Co. vs. Eg- 
gleston, 96 U. S., 572; Insurance Co. vs. Unsell, 144 U. S., 439. 
In Weidert vs. Insurance Co. (19 Or., 261) it was held that a 
waiver which would preclude an insurance company from rely- 
ing upon the terms of its policy to defeat an action for the 





1036 Supreme Court of Oregon. [Nov., 


recovery of a loss sustained by a fire must be in the nature of 
an estoppel. In Hollis vs. Insurance Co. (65 Iowa, 454) a more 
just rule, in our judgment, is announced by Mr. Justice Reed, 
who, in speaking of the contention of an insurance company 
that acts sufficient to constitute a waiver of the conditions of 
its policy must be in the nature of an equitable estoppel, says: 
“Tts position is that, to constitute a waiver of the provisions 
of the policy providing for the forfeiture, the acts relied on 
must be attended with such equitable circumstances as would 
create an estoppel; and, as plaintiff was not induced by the 
acts in question to in any manner change his position with 
reference to the subject of the negotiation, and as the acts 
were done after the forfeiture occurred, they do not create an 
estoppel. We think, however, that this position is not tena- 
ble. The principle on which the waiver of a forfeiture has 
been maintained in such cases is undoubtedly similar to that 
of estoppel. It was so held by this court in Viele vs. Insur- 
ance Co., 26 Towa, 9. But we think it is not true that such 
waiver can be created only by such acts or conduct as would 
create a technical estoppel. Neither forfeitures nor estoppels 
are favored by the law, and it follows necessarily from this 
consideration that the waiver of a forfeiture may be sustained 
by circumstances which do not present the strong equities 
which would be required to create an estoppel. When plain- 
tiff asserted a claim under the policy for the loss, and defend- 
ant was informed of the facts out of which the forfeiture grew, 
it had the right at once to treat the contract as at anend. If 
it had elected simply to remain silent, perhaps a waiver could 
not have been inferred from its silence; but if, with knowl- 
edge of the circumstances, it continued to treat the contract 
as of binding force, and induced plaintiff to act in that belief, 
the rule holding that it thereby waived the forfeiture is a very 
just one.” In Schmurr vs. Insurance Co. (30 Ore., 29) it was 
held that where an insurance company, after knowledge 
of facts that render void one of its policies, retains 
the premium, and fails to cancel the policy, it waives the 
forfeiture. In that case the contract of insurance pro- 
vided that it should become null and void by the erection 
of an adjoining building within certain prohibited limits 
without the written consent of the insurance company. 
The policy was issued by a local agent, who delivered 
it to the assured before all the premium had been paid, 
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and, an electric car barn having been built within the pro- 
hibited distance, the agent was informed thereof by the in- 
sured, who inquired the amount of additional premium re 
quired in consequence of the increased risk. The agent, with 
knowledge of the erection of the building, accepted the money 
due on the premium, wrote to the company to ascertain the 
additional amount required on account of the augumented 
hazard, and upon receipt of its answer notified the assured 
thereof. But the latter never made any further payments, 
nor was the policy canceled. A short time thereafter the 
property insured was burned, and it was held that the condi- 
tions of the policy were waived. In Milkman vs. Insurance 
So. (R. 1, 56 Atl., 1121) the plaintiff’s goods in a store were 
insured by the defendant under a policy wherein it was stipu- 
lated that the plaintiff would maintain “the automatic 
sprinkler equipments now in use in full working order during 
the continuance of the policy.” The plaintiff never complied 
with this requirement, and, the goods having been destroyed 
by fire, the insurance company accepted the premium after 
the loss, and with knowledge of the fact that there were no 
sprinklers in the store. In that case the defendant’s counsel 
conceded that the rule contended for by the plaintiff herein 
applied to the provisions of a policy relating to its forfeiture 
for nonpayment of the premium, but denied its application 
to other cases of forfeiture, and also to the receipt of the pre- 
mium after loss. Mr. Justice Stiness, speaking for the court 
in deciding the case, says: “ We see no sufficient reason for 
a distinction either in the case of forfeiture or the time of the 
waiver. It is just as consistent for a company to take the 
premium after it knows of a breach of one condition, and they 
say that the policy is void, as it is to do so for breach of an- 
other condition, and equally so after or before a loss.” In 
Insurance Co. vs. Chew (Ind. App., 38 N. E., 417), in considera- 
tion of a premium payable in instalments, a policy was issued 
which contained a stipulation to the effect that the insurance 
company should not be liable for any loss occurring while any 
part of the premium remained overdue and unpaid. A loss 
having been sustained during a breach of such condition, the 
insurance company, with full knowledge thereof, accepted the 
premium; and it was held that the condition of the policy was 
thereby waived. Mr. Justice Gavin, speaking for the court in 
deciding the case, says: “Although the company has a right 
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to rely upon such default by the insured as a defense, if it, 

‘with knowledge of a loss, accepts the premium, it thereby 
waives the forfeiture, and restores the policy to its full force 
and effect. Such acceptance does not simply revive the policy 
as to the future, but it thereby restores to it its power and 
force from the beginning.” 

The rule is well settled that if an insurer voluntarily accepts 
or compulsorily collects a premium after knowledge of a 
breach of a condition in its policy which annuls it upon elec- 
tion, or retains an unearned premium after such knowledge, 
though it was received in ignorance thereof, it thereby waives 
the right to invoke the breach as a defense to an action by the 
insured on the policy to recover the indemnity provided for 
by the contract of insurance: 16 Am. & Eng. Ene. Law (2d 
Ed.), 940. Thus, in Insurance Co. vs. Jones (62 Ill., 458), the 
premium having been paid, a policy of insurance was issued 
containing a clause that it should be void if gunpowder was 
kept in a certain building without written permission. The 
assured sustained a loss, and it appeared that at the time of 
the fire he had in the building a few pounds of the prohibited 
article, which he kept with the knowledge and express per- 
mission of an agent of the insurer, but the license was not evi- 
denced by any written agreement; and it was held that the 
company, having accepted the premium with the knowledge 
that such explosive was kept in the building, thereby waived 
the condition of the policy. Mr. Justice Thornton, speaking 
for the court in deciding the case, says: ““ With a full knowl- 
edge of all the facts, the company takes the money of the 
assured with the determination at the time to resist the pay- 
ment of loss should any occur. This was not only a fraud, but 
a deceit, which the law can never sanction. The defense set 
up is destitute even of the semblance of justice.” In Insur- 
ance Co. vs. Spankneble (52 I1., 53) it was held that, to permit 
an insurance company to receive a premium when it knew the 
policy was not binding, and which it never intended to pay, 
would amount to a fraud. Thus, in Osterloh vs. Insurance 
Co. (60 Wis., 126) it appeared ‘that, after the notice of a breach 
of the conditions avoiding a contract of insurance, officers of 
a mutual insurance company failed to cancel the policy, and 
subsequently made an assessmentt upon the stock of the in- 
sured in the company, which was collected on account of the 
policy; and it was held that the condition was waived. In 
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Insurance Co. vs. Tomlinson (125 Ind., 84) a policy of insurance 
issued in consideration of the execution of a promissory note 
as a part payment of the premium contained a stipulation to 
the effect that, if default were made in the payment of the 
note, the policy should cease to be of force during the time the 
note remained unpaid after its maturity. The note not having 
been paid, a judgment was recovered against the insured for 
the amount thereof, whereupon he procured a stay of execu- 
tion, at the expiration of which he paid the judgment, but 
after the insured property was destroyed by fire; and it was 
held that the right to declare a forfeiture was thereby waived. 
So, too, in Schreiber vs. Insurance Co. (43 Minn., 367), policies 
were issued which provided that they should be null and void 
in case any of ‘the representations or statements made in 
the written applications therefor were untrue. The insured 
represented in his applications for insurance that the land, 
upon which a crop of grain was growing that formed the sub- 
ject of insurance, was free from incumbrance, whereas it was 
subject to mortgages and liens. A loss of the grain by hail 
having occurred, the company thereafter took judgment 
against the plaintiff upon the unpaid premium notes, and col- 
lected by execution the sum so found to be due thereon; and 
it was held that, although the payment was thus enforced, if 
it was done without notice of the breach of the condition, and 
on the assumption that the policies were valid, it would not 
amount to a waiver; yet the retention of the money after 
knowledge of the false représentations in the application for 
insurance waived the condition of the policy, and that, after 
learning of the breach, the company could not elect to avoid 
the policy without returning, or offering to return, the money 
so collected. In the case at bar the evidence does not show 
that the insurance company took any active part in the col- 
lection of the premium, and may have received it in ignorance 
of the breach of the condition relied upon; but thereafter, 
with knowledge of all the facts, it canceled the policy in re- 
spect to the property not contained in the dwelling and not 
injured by the fire, and returned a proportionate part of the 
premium therefor. By this act it signified its assent to the 
validity of the policy, including the waiver indorsed thereon, 
of which it had notice, and retained the remainder of the pre- 
mium until after this action was commenced, which the court 
was justified in saying, as a matter of law, it kept an unrea- 
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sonable time, thus further signifying its intention to abide by 
the terms of the contract; and, having done so, as the jury 
found, it thereby waived the condition of the policy. The in- 
structions complained of being proper and decisive, it is un- 
necessary to consider other exceptions insisted upon by de- 
fendant’s counsel. It follows that the judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


MEEDER q 


ve. 


PROVIDENT SAV. LIFE ASSUR. SOC. or New York.* 


The beneficiary who was a creditor to the full amount of the policy as- 
signed it to the plaintiff after death of insured for a nominal consid- 
eration, the plaintiff having learned while in the employ of the 
company the facts regarding the policy which he had procured as 
agent. Prior to the death of insured the beneficiary wrote inquir- 
ing if the premium then past due had been paid by the insured, 
otherwise offering to pay it, and was informed by the company 
that it had. In the following year a similar inquiry was made as 
to the next premium, and he was informed the the former premium 
had not been paid as stated, and the policy had lapsed. 


Held, That the company was estopped from claiming a forfeiture on the 
ground that it made a mistake in stating that the premium was not 
paid, after leading the beneficiary to believe the contrary, and this 
rule applies to the assignee though the assignment was for a nomi- 
nal consideration. 


Held, That the case is not affected by the knowledge of the assignee as 
to the facts. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Judgment below for plaintiff Meeder. 


Wii T. Grpert, for Appellant. 
Henry W. Jessup, for Respondent. 
O’Brien, J. 

The defendant, on the 17th day of February, 1896, by its 
policy of insurance, insured the life of one Dambman for $3,- 
(00, payable to one Drentel, a creditor of the insured, or to his 
legal representatives, within sixty days after proof of death. 
On the 22d day of April, 1899, the insured died, owing the cred- 
itor for whose benefit the policy was issued the full sum pay- 
able by the terms of the policy. There is no dispute with 
respect to the debt of the beneficiary or the presentment of 

* Decision rendered, June 10, 1902. 
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due proof of death. The action is defended on the sole ground 
that the quarterly premium that became due on the 17th day 
of November, 1897, was not paid, and at the time of the death 
of the insured the policy, for that reason, was not in force. 
On the 18th day of September, 1899, Drentel, the beneficiary, 
assigned the policy and all his rights therein to the plaintiff 
by a written assignment, in which the consideration expressed 
is $1. The defendant did not ask to go to the jury on any 
question, and the court directed a verdict for the plaintiff for 
the amount due on the policy, less the premium in question 
and all subsequent premiums falling due prior to the death of 
the insured. The defendant excepted to the direction, and 
this exception presents the sole question of law in the case. 
The court below unanimously affirmed the judgment, and the 
defendant appeals. 

All the questions argued are related in some way to the 
alleged default in the payment of the premium that fell due 
November 17, 1897. The beneficiary, Drentel, kept a hotel at 
Orange, N. J., and the insured boarded with him, and in that 
way contracted the debt secured by the policy. The quarterly 
premiums were by custom or contract payable within thirty 
days after they fell due. In other words, there were thirty 
days of grace in which the insured could pay the premiums. 
The insured generally paid the premiums, but on at least two 
occasions when the insured was absent Drentel paid them 
within the thirty days. On the 26th day of November, 1897, 
when the insured was absent, Drental, not knowing whether 
the insured had paid the November premium or not, ad- 
dressed a letter to the defendant, asking to be informed 
whether the premium due the 17th day of that month had 
been paid, and, if not, to forward the bill to him, and he would 
pay. The next day the defendant replied to the letter, stat- 
ing that the premium referred to had been paid on the 17th. 
Drentel rested upon this assurance, and made no further in- 
quiry till September 9, 1898, when he wrote to the defendant 
again, asking if the premiums had been paid up to date. The 
defendant replied under date of September 12th to the effect 
that the policy had expired, by its terms, by reason of the non- 
payment of the premium due November 17, 1897,—being the 
very premium which it had already assured the beneficiary 
had been paid. The company added that, should the benefici- 


ary “ desire to again be protected in this manner ” they would 
; VoL. XX XI.—66. 
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be pleased to accept another application upon new papers. 
The defense is based upon the claim of the defendant that 
there was a mistake in its letter, and that the premium in fact 
had not been paid. The mistake was not conclusively shown, 
since it rests largely, if not entirely, upon the fact that the 
renewal receipt, which should have been delivered upon pay- 
ment, was found in the defendant’s possession. But for all 
the purposes of this case we will assume that the proof in this 
respect was conclusive. That the defendant is estopped from 
asserting now that the premium was not paid, after misleading 
the beneficiary by its written assurance for ten months, and 
then informing him that the policy was forfeited when it was 
too late to protect himself, is a proposition that I assume no 
one will question. It is so plain and reasonable that it would 
be superfluous to cite authorities to sustain it. The defend- 
ant does not question the principle, but seeks to show that 
estoppels are personal to the parties, and, while it might have 
operated in favor of the beneficiary himself, it cannot be al- 
lowed to operate in favor of the plaintiff, to whom the policy 
was assigned. This proposition is not supported by principle 
or authority. The plaintiff became vested with every right 
that the assignor had by the terms of the assignment and by 
law, including the right to assert conclusively against the de- 
fendant the truth of its own written statement that the pre- 
mium in question was paid. Estoppels operate not only in 
favor of the party misled to his prejudice by the statement, 
but also in favor of his privies in blood or estate. That the 
plaintiff is in legal privity with the beneficiary to whom the 
contract was payable is a proposition too plain for argument. 
One who has a clear right acquired by estoppel can convey his 
right to any one, and the knowledge or ignorance of the as- 
signee is immaterial: Nickerson vs. Insurance Co., 178 Mass.. 
308. 

The plaintiff was formerly in the defendant’s service as a 
solicitor for insurance, and in that capacity actually procured 
the policy in question. He left the employ of the defendant 
on July 3, 1899, with a letter from defendant’s secretary ex- 
pressing regret at his resignation, and recommending him for 
fidelity and capacity in very flattering terms. There is some 
proof in the case that while the plaintiff was in defendant's 
employ he learned that the premium of November 17th had 
not been paid in fact, and that the company’s letter to the 
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contrary was a mistake. The proof is quite vague, and far 
from conclusive, but we will assume that the fact is estab- 
lished. It is also said that the policy was assigned to the 
plaintiff for the nominal consideration of $1, and that under 
such circumstances it would be inequitable and immoral to 
allow the plaintiff to take advantage of knowledge that he 
acquired in a confidential employment. We are unable to 
perceive any force or merit in this contention, and think the 
proposition is quite fallacious for two reasons :— 

First. The plaintiff acquired no knowledge that is of any 
use to him in this case in a confidential capacity. The thing 
that is important is the defendant’s letter stating that the 
premium was paid. That was addressed to the beneficiary, 
and hence published as a fact to all the world. If it be true 
that the plaintiff acquired the knowledge that this letter was 
a mistake before he left defendant’s service, that knowledge 
is not of the slightest value to him in this case, but rather a 
detriment. It is the defendant, and not the plaintiff, that is 
seeking to shield itself from liability on the ground that it 
made a mistake when it informed the policyholder that the 
premium was paid. Indeed, it is very obvious that the plain- 
tiff could have done everything that he has done just as well, 
if not better, had he never known or heard of the alleged mis- 
take. So that there is no foundation for the contention that 
the plaintiff is seeking to make use of knowledge that he 
acquired in a confidential employment, since that knowledge is 
not of the slightest benefit to him in the prosecution of this 
action, or the slightest detriment to the defendant. More- 
over, when the plaintiff took the assignment, his relations 
with the defendant had completely terminated, and he had 
the same right then to become the owner of the policy as a 
stranger, or any other party. It is quite difficult to under- 
stand the theory of the learned counsel for the defendant, or 
in what respect the plaintiff's relations of agency which for- 
merly existed with the defendant has any bearing on the case. 
What the contention must mean is that the plaintiff, in conse- 
quence of his prior relations with the defendant, was incapa- 
ble of becoming the owner of the policy as it existed in the 
hands of the original owner or beneficiary. We are not aware 
of any principle or authority that tends to support such a 
proposition. An agent who has severed his relations with his 
principal may take an assignment of an obligation in the 
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hands of a third party which the principal has agreed to pay. 
He has the same right generally in that respect as any other 
person. If in some particular case, however, there would be 
any difficulty, it is impossible to perceive any in this case. 
None has been pointed out, and no authority has been re- 
ferred to that suggests any. 

Second. But the plaintiff is not seeking to enforce any origi- 
nal claim or right that is founded upon his former relations 
with the defendant. What he is seeking to enforce is a de- 
rivative claim or right that has been transferred to him by a 
third party. The claim has lost none of its validity in the 
process of transmission. It is just as good a claim in the 
hands of the plaintiff as it was in the hands of his assignor. 
Of course, the plaintiff took it subject to all defenses, offsets, 
or counterclaims, and the court deducted from the face of the 
policy the premium in question and all other premiums that 
fell due before the death of the insured. The court may have 
been somewhat illogical in treating the premium of November 
17, 1897, as unpaid, since the defendant had certified that it 
had been paid; but if so, that was done upon the defendant’s 
motion, and for its benefit, and hence it cannot now be heard 
to complain, because the court committed an error, if error it 
was, in its favor. How much, or in what manner, the plaintiff 
paid for the policy when it was assigned to him, is a matter 
that does not concern the defendant. It is enough that he has 
the title. The original party could have transferred it to the 
plaintiff by way of gift if he so elected, and that would not 
concern the defendant. Such questions sometimes become 
important in suits upon negotiable instruments, but are of no 
consequence in a case like this. The failure to pay the premi- 
ums that became due subsequent to November 17, 1897, is not 
an element in the case. No defense was interposed on that 
ground, and obviously none could be, since the defendant had, 
by declaring the policy forfeited for nonpayment of the pre- 
mium due on that day, made the tender of any of the subse- 
quent premiums an idle ceremony. The recovery in this case 
is in accordance with justice. No rule or principle of law has 
been violated, and the judgment should therefore be affirmed, 
with costs. 

*arker, C. J., and Gray, Bartlett, Haight, Martin, and Vann, 
JJ., concur. 
Judgment affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


SPALDING 
vs. 
NEW HAMPSHIRE FIRE INS. CO.* 


The agent who wrote the policy and received the premiums was told, 
when it was applied for, that there was other insurance. The in- 
sured did not examine the policy. 

Held, That the knowledge of the agent was the knowledge of the com- 
pany. 

Held, That a provision in the policy which was of the standard form, 
requiring written or printed assent of the company when taken in 
connection with the statutes which have aimed to take away 
merely technical and inequitable defenses, which are a part of 
every policy, cannot be set up to defeat recovery in this case. 


Eceptions from Superior Court. Verdict below for plain- 
tiff Spalding, and case transferred. 


The plaintiff’s evidence tended to prove the following facts; 
While ‘his buildings were insured in another company for $900, 
and his household furniture for $100, he applied to Keyes, the 
defendants’ agent to solicit insurance, write policies, and col- 
lect premiums, for $1,500 additional insurance on the build- 
ings, and $500 on furniture, etc.; informing Keyes of the ex- 
isting insurance. Keyes promised to write the additional 
insurance, and a few days later delivered to the plaintiff a 
policy, and received the premium. This and the prior policy 
were of the standard form, and each contained a provision 
that it should be void “if the insured at the time of any loss 
has any other insurance on said property, without the assent, 
in writing or in print, of the company.” The plaintiff did not 
examine the policy, and supposed it was made in accordance 
with his agreement with Keyes. The buildings and their con- 
tents were destroyed by fire, without the plaintiff’s fault, 
within the time covered by the policies. Neither company 
ever assented, in writing or print, to the insurance written by 
the other company. At the close of the plaintiff's testimony 
the defendants moved for a nonsuit, on the ground that there 
was a violation of the provision as to other insurance. - The 
motion was denied, subject to exception. The defendants’ ad- 
juster was called as a witness by the plaintiff, and testified 


*Decision rendered, June 3, 1902. 
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that he told the plaintiff that he must comply with the terms 
of the policy. Subject to exception, he was asked by the 
plaintiff’s attorney if at the time of their interviews he had 
any sympathy for the plaintiff, and he replied: “I did not 
search my heart for it. I cannot answer your question. I do 
not know that I had any.” One defense was that the plaintiff 
burned his buildings, and evidence was introduced as to the 
value of the property. The following question propounded to 
the plaintiff on cross-examination was excluded, subject to ex- 
ception: ‘“ When you got your tax bill, in 1901, did you make 
any complaint? Was a part of your tax abated?” 


Wason & Moran, for Plaintiff. 
Brown, Jones & Warren, for Defendants. 


Cuase, J. 

The defendants are chargeable with the knowledge of the 
prior insurance communicated to their agent by the plaintiff: 
Pub. St., c. 170, § 3; Perry vs. Insurance Co., 67 N. H., 291, 295, 
296, and authorities cited. It must be presumed that when 
the plaintiff paid the premium he relied upon the policy as a 
ralid contract, such as he had bargained for. The defendants 
must have so understood when they accepted the plaintiff's 
money. They also knew that they gave him nothing in return 
for the money in case the prior policy continued in force until 
a loss occurred, and they should insist upon the condition 
which rendered the policy void if there was other insurance 
without their assent in writing or print. Under these circum- 
stances, their character for honorable and fair dealing can be 
preserved only on the presumption that they overlooked the 
condition, for the time being, and forgot to express upon the 
policy their assent to the prior insurance, or that they waived 
the condition, or held themselves estopped from setting it up. 
A contrary inference would impute to them the fraudulent act 
of taking pay for a contract which they knew the other party 
relied upon as valid, and which they intended to avoid by rea- 
son of its invalidity. It is held in many of the States that the 
insurers waive the condition in their policy, or are estopped 
to take advantage of it, when the fact which would render the 
policy void under the condition exists at the inception of the 
contract, and is known to the insurers: Reed vs. Insurance 
Co., 17 R. 1., 785; Van Schoick vs. Insurance Co., 68 N. Y., 434; 
Gray vs. Insurance Co., 155 'N. Y., 180, 184, and authorities 
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cited; Thebaud vs. Insurance Co., 155 N. Y., 516, 522; Morri- 
son vs. Insurance Co., 69 Tex., 353; Havens vs. Insurance Co., 
111 Ind., 90, 92; Insurance Co. vs. Barriner, 73 Il., 230; Gar- 
land vs. Insurance Co., 9 Ill, App., 571, 582; Insurance Co. vs. 
Hall, 12 Mich., 202; Insurance Co. vs. Olmstead, 21 Mich., 246, 
253, 254, 4 Am. Rep., 483; Gristock vs. Insurance Co., 87 Mich., 
428, 49 N. W., 634; Beebe vs. Insurance Co., 93 Mich., 514; 
Williams vs. Insurance Co., 50 Iowa, 561; Bennett vs. Insur- 
ance Co., 70 Iowa, 600; Roberts vs. Insurance Co., 41 Wis., 321; 
Anderson vs. Assurance Co., 59 Minn., 182, 195; Insurance Co. 
vs. Johnson, 4 Kan. App., 16; Insurance Co. vs. Hammang, 44 
Neb., 566, and numerous authorities therein cited (pages 581- 
583, 44 Neb.); West vs. Society, 10 Utah, 442; Kruger vs. In- 
surance Co., 72 Cal., 91; Farnum vs. Insurance Co., 83 Cal., 
246; Mesterman vs. Insurance Co., 5 Wash. St., 524; May, 
Ins., § 497. In other States the courts have enforced the con- 
dition on the ground that parol evidence cannot be received to 
contradict the written instrument: Batchelder vs. Insurance 
Co., 135 Mass., 449; Thomas vs. Assurance Co., 162 Mass., 29; 
Dewees vs. Insurance Co., 35 N. J. Law, 366; Insurance Co. 
vs. Martin, 40 N. J. Law, 568; Bennett vs. Insurance Co., 55 
N. J. Law, 377. In this State the decided tendency of the de- 
cisions, if not their direct purport, has been that the insurer 
is estopped from setting up the fact which conflicts with the 
terms of the policy, in avoidance of its liability: Marshal! vs. 
Insurance Co., 27 N. H.. 157; Campbell vs. Insurance Co., 37 
N. H., 35; Clark vs. Insurance Co., 40 N. H., 333; Patten vs. 
Insurance Co., 40 N. H., 375; Barnes vs. Insurance Co., 45 N. 
H., 21; De Lancey vs. Insurance Co., 52 N. H., 581; Hadley vs. 
Insurance Co., 55 N. H., 110; Leach vs. Insurance Co., 58 N. 
H., 245; Carr vs. Insurance Co., 60 N. H., 513; Perry vs. Insur- 
ance Co., 67 N. H., 291. Hadley vs. Insurance Co. seems to be 
a direct authority in favor of the proposition in its application 
to a state of facts like that under consideration, although the 
case was disposed of by the decision upon another point. The 
condition of the policy relating to other insurance, and the 
facts as to the existence of such insurance at the inception of 
the policy, were substantially the same as those in this case. 
In deciding the point, Cushing, C. J., says: “It would be dif- 
ficult, I think, according to the ordinary rules of evidence, to 
prove an agreement to waive that condition previous to or at 
the time of making the policy with the condition in it; but I 
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think that it was the duty of the agent to cause the proper 
indorsement to be made on the policy at the time it was is- 
sued, and he not having done so, and the plaintiff having paid 
his premium and taken his policy relying upon this, that the 
defendant company would be estopped from taking the objec- 
tion:” 55 N. H., 116. Foster C. J. C C., who sat in the case, 
“entirely ” concurred in these views. Ladd, J., the other 
member of the court, said nothing about the point, but seems 
to have concurred therein. At least, he expressed no dissent. 
The legislation of the State has also a decided tendency in the 
same direction. It discloses a constant effort * to provide for 
the speedy adjustment and payment of losses, to take away 
technical and inequitable defenses, and at the same time to 
protect insurers from fraudulent claims and vexatious suits:” 
Franklin vs. Insurance Co,. 70 N. H., 251. Among the statu- 
tory provisions of this kind is the one that a policy shall not 
be avoided by reason of a mistake or misrepresentation unless 
intentionally or fraudulently made, or unless it contributed to 
the loss: VPub. St., ¢«. 170, § 2. Another is that a change in 
the property insured, or in its use or occupation, or a breach 
of any of the terms of the policy by the insured, shall 
not affect the policy except while the change or breach con- 
tinues: Id., § 4. These provisions, which, with the other 
sections of the chapter, are a part of every policy in the stand- 
ard form (Id., § 18), show that the Legislature by adopting the 
form did not intend to create for the parties hard and fast pro- 
visions, Which could not be varied or avoided by the circum- 
stances under which the contract was made. The intent was 
not to create new technical and inequitable defenses to the 
contract, but to take away existing defenses of that kind. 

In view of the decisions and legislation of the State, and the 
great preponderance of authority elsewhere, it must be held 
that the defendants would be estopped from setting up the 
condition relating to other insurance in avoidance of their lia- 
bility under the policy if the plaintiff's evidence was believed. 
If the rule thus followed conflicts with the rule which pre- 
vents a written instrument from being controlled by parol 
testimony, it has been so generally adopted and become so 
firmly fixed in the law of insurance that it must be regarded 
as an exception to the latter rule. It has the great merit of 
working justice in cases of this kind, and undoubtedly arose 
from the necessity of the situation, in order to accomplish 
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that result. The exception to the denial of the defandant’s’ 
motion for a nonsuit is overruled. 

The exception to the rulings relating to the admission of 
testimony must also be overruled. The adjuster’s testimony 
relating to sympathy for the plaintiff, if erroneously admitted, 
was harmless. The inquiry of the plaintiff as to his tax for 
1901 related to a collateral matter, more or less remotely, if, 
indeed, at all, connected with the issue, and the ruling exclud- 
ing it is not open to review here. 

Exceptions overruled. All concurred. 


SUPREME COURT OF GEORGIA. 


FIREMEN’S FUND INS. CO. 
v8. 
SIMS.* 


A requirement in a policy of fire insurance that the insured shall sub- 
mit to an examination under oath touching the matters relating to 
the risk assumed by the company and the destruction of the prop- 
erty insured is binding and valid, and a refusal to comply with this 
condition will preclude the insured from recovering upon the policy, 
where it provides that no suit can be maintained until after a com- 
pliance with such condition. 

_Where the insured voluntarily absents himself in such a manner that 
he cannot be found for the purpose of examination under oath, his 
absence will be taken as equivalent to a refusal, where the com- 
pany has in due time elected to require such examination, and made 
all reasonable efforts to notify the insured of the requirement. In 
such a case neither the insured nor any one claiming under or 
through him can maintain an action on the policy until after the 
insured has complied with such requirement. 


Error from City Court of Atlanta. Judgment for plaintiff 
Sims. Defendant brings error. 


Kine & Spatpina, for Plaintiff in Error. 

Brown & Ranpowps, Freiper & Rounrrez, and Payne & Tye, for De- 
Fendant in Error. 

Coss, J. 

Suit was brought by Sims as receiver in bankruptey ap- 
pointed to take charge of the assets of E. G. Coffman, who had 
been adjudged a bankrupt, against the Firemen’s Fund Insur- 
ance Company upon a policy of fire insurance which had been 





* Decision rendered, July 19, 1902. . Syllabus by the Court. 
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issued to Coffman. By an amendment the name of Sims, trus- 
tee in bankruptcy, was substituted for that of Sims, receiver, 
as a party plaintiff. The case was submitted to the trial 
judge upon an agreed statement of facts, and he rendered a 
judgment in favor of the plaintilf, to which judgment the in- 
surance company excepted. It appears from the agreed state- 
ment of facts that, immediately after the fire occurred which 
destroyed the property covered by the policy sued on, Coff- 
man, the insured, gave the company notice of the fire, as re- 
quired by the terms of the policy. Shortly thereafter Coffman 
voluntarily left the city of Atlanta, the place of his residence, 
and since that time his whereabouts have been unknown. A 
few days after Coffman’s departure certain of his creditors 
filed a petition in the United States Court to have hin: adjudi- 
cated a bankrupt, which was accordingly done, and at the in- 
stance of these creditors Sims, the defendant in error, was 
appointed receiver in bankruptcy, and directed by the court to 
make the formal proofs of loss required by the policy sued on, 
and collect the amount due thereon. Proofs of loss were 
made out in due time by the receiver, and verified by the affi- 
davits of three persons, who made oath that the facts stated 
in the proofs of loss were true,to the best of their knowledge 
and belief. One of these persons was an agent of Coffman, 
who had been in control of the property destroyed. Daniel 
W. Rountree, Esq., as “attorney at law of Coffman,” also con- 
curred in the proofs of loss made out by the receiver, but it 
does not appear that he had any express authority from Coff- 
man to make proofs of loss. When this paper was tendered, 
the company, without admitting or denying liability under 
the policy, declined to receive the same as proofs of loss, plac- 
ing its refusal upon that stipulation in the policy which re- 
quired the insured to make out and verify the proofs of loss. 
The company took no exception to the contents of the paper 
furnished by Sims, but stood upon its supposed right to have 
the insured personally make the proofs. At the time the com- 
pany objected to the proofs of loss submitted it also demanded 
that Coffman, the insured, should submit to an examination 
under oath by the company, and should subscribe to such ex- 
amination when made; the date upon which and the place 
where such examination was to be held being set forth. This 
demand was based upon the following stipulation in the 
policy: “The insured, as often as required, shall exhibit to 
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any person designated by this company all that remains of any 
property herein described, and submit to examination under 
oath by any person named by this company, and subscribe the 
same, and as often as required shall produce for examination 
all books of account, bills, invoices, and other vouchers, or cer- 
tified copies thereof, if originals be lost, at such reasonable 
place as may be designated by this company or its representa- 
tive, and shall permit extracts and copies thereof to be made.” 
The policy further provided that no suit could be maintained 
thereon until after a compliance by the insured with the con- 
ditions therein set forth, the one above quoted being of that 
number, 

Three contentions are made by the company: First, that 
the plaintiff, Sims, had no authority under the bankrupt act to 
maintain a suit as receiver in bankruptcy for the benefit of 
creditors; second, that proofs of loss must have been furnished 
by the insured before a recovery could be had ‘on the policy, 
and that the proofs submitted did not constitute a substantial 
compliance with the terms of the policy; third, that no recov- 
ery could be had on the policy until the insured had complied 
with the demand of the company to submit to an examination 
under oath. Inasmuch as we have reached the conclusion 
that the contenticn last referred to was well taken, it is not 
necessary to pass upon the other two. The authorities seem 
to hold that an agent for the insured can make the proofs of 
loss when the insured is absent at the time the fire occurred, 
and the agent is in a position to furnish the information neces- 
cary to complete the proofs of loss, or when the insured is in a 
position where for any reason it would be impossible for him 
to make the proofs and the agent possesses the necessary in- 
formation. See 13 Am. & Eng. Enc. Law (2d Ed.), 332; Insur- 
ance Co. vs. Bell, 68 Ill. App., 67 (1); Id., 166 Ill, 400 (1); 
Insurance Co. vs. Grunert, 112 IIl1., 68 (3); Sims vs. Insurance 
©o., 47 Mo., 54 (1): O’Conner vs. Insurance Co., 31 Wis., 160 
(4); Warren vs. Insurance Co. (Tex. Civ. App.), 35 S. W., 810. 
In Walsh’s Adm’x vs. Insurance Co. (54 Vt., 351) it was held 
that if the insured was absent, and his agent could not make 
the proofs of loss, equity might grant relief. And it has been 
held that an attaching creditor might, where the insured was 
absent, make the proofs by taking the depositions of the in- 
sured and the testimony of other witnesses. See 13 Am. & 
Eng. Enc. Law (2d Ed.), 333. We have not, however, found 
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any authority which goes to the extent of holding that a cred- 
itor can, where the insured fails or refuses to make the proofs 
of loss, prepare and file such proofs on information received 
from third persons. It was argued that, as the policy pro- 
vided that the word “ insured ” wherever it appeared therein 
should include the legal representative of the insured, the 
receiver in bankruptcy might make the proofs, he being com- 
prehended within the terms * legal representative.” It would 
seem, however, that the words “ legal representative ” as used 
in the policy refer to an executor or an administrator. See 18 
Am. & Eng. Ene. Law (2d Ed.), 818. These questions, how- 
ever, we expressly leave open, placing our judgment of re- 
versal upon the conclusions which will be stated below. 

‘The general rule as to the validity of the requirement that 
the insured shall submit to an examination under oath is thus 
stated in the American & English Encyclopedia of Law (vol- 
ume 13, p. 358): “As the facts with respect to the amount and 
circumstances of a loss are almost entirely within the sole 
knowledge of the insured, and the opportunity and temptation 
to perpetrate a fraud upon the insurer is often great, it is 
necessary that it have some means of cross-examining, as it 
were, upon the written statement and proofs of the insured, 
for the purpose of getting at the exact facts before paying the 
sum claimed of it. Such considerations justify the provision, 
universally to be met with in policies, requiring the insured 
as often as demanded to submit to an examination under oath 
touching all matters material to the adjustment of the loss, 
and provisions of that character are held to be reasonable and 
valid.” In Gross vs. Insurance Co. (C. C., 22 Fed., 74) the in- 
sured refused to submit to such an examination, and it was 
held that he could not recover. See, also, Bonner vs. Insur- 
ance Co., 13 Wis., 677. In Fleisch vs. Insurance Co. (58 Mo. 
App., 596) it was held that a stipulation in a policy of insur- 
ance of the character now under consideration was valid and 
binding, even to the extent that a violation thereof works an 
absolute forfeiture. Of course, where it is impossible for the 
insured to comply with this condition, or where the circum- 
stances are such, through no fault of the insured, that he can- 
not submit to the examination, his failure to do so will not 
operate to forfeit the policy.. See, in this connection, Phillips 
vs. Insurance Co., 14 Mo., 220. But the voluntary absence of 
the assured, concealing his whereabouts, so that the company 
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cannot, by the exercise of the utmost diligence, find him, 
would certainly not avail him as ‘an excuse for failing to com- 
ply witb the demand of the company to submit to an examina- 
tion. In this connection Mr. Ostrander says: “ When the as- 
sured refuses to be examined under oath, he will forfeit all 
right to recover, and where he absents himself in such a man- 
ner that he cannot be found for the purpose of an examination 
under oath his absence will be regarded as the equivalent to 
a refusal:” Ostr., Fire Ins., p. 442, § 172. 

It is insisted, however, that the insured ought not to be al- 
lowed, by collusion it may be with the insurance company, 
to prevent his creditors from subjecting the amount due on 
the policy to the payment of his debts. The case of Harris vs. 
Insurance Co. (35 Conn., 310) is very similar to the present 
case, and contains a complete answer to this suggestion. 
There a proceeding was brought against the insurance com- 
pany by persons claiming to be creditors of one who held a 
policy of insurance in the defendant company which had be- 
come due and payable. The policy in that case contained a 
stipulation very similar to the one contained in the policy sued 
on in the present case. The defendant set up that it had made 
demand on the insured to submit to an examination, and had 
used due diligence to notify him of the requirement, but that 
it had been unable to find him, and he had neglected to sub- 
mit to the examination. It was held that under this state of 
facts the plaintiffs could not recover. In the opinion Hin- 
man, C. J., says: ‘“ Now, as the plaintiffs stand upon the right 
of the assured, Bass, and are in no better condition than he 
would be were he now prosecuting his suit for the damages 
caused by the loss (Dewit vs. Baldwin, 1 Root, 138), it becomes 
important to determine whether the stipulation for his per- 
sonal examination is a condition precedent to his right under 
the policy. The plaintiffs insist that it is not such a condi- 
tion in this case, because it does not appear that notice that a 
personal examination was required has ever been brought 
home to the assured. If this was so in consequence of the 
fault of the defendants, there would doubtless be force in the 
suggestion. But the defendants have not been in fault. 
Having used due diligence to notify the assured that they re- 
quired the performance of this stipulation, they clearly ought 
not to be held to have waived its performance. If the assured 
has intentionally absented himself so that he cannot be noti- 
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fied that performance of the stipulation is required, he should 
be held to have had notice. And if for any cause, whether by 
his fault or otherwise, he cannot be notified, that may be his 
misfortune, or the misfortune of those claiming under or 
through him, but is no reason for treating as inoperative an 
important stipulation which the defendants saw fit to require, 
and the assured to give, as a condition which was to be com- 
plied with before there could be any obligation to pay for the 
loss.” In the present case the plaintiff represents those who 
claim under and through Coffman, the insured, and their right 
to recover must necessarily depend upon whether Coffman 
could recover had he instituted the action. It does not lie in 
their mouths to complain that Coffman may by collusion with 
the insurance company prevent them from getting possession 
of a fund which they could subject to the payment of theic 
debts if it were paid over to him. They are in no worse posi- 
tion with respect to this matter than if Coffman had not left 
his home, but had failed or refused to comply with this condi- 
tion in the policy, or with any other, a failure to comply with 
which would have operated as a forfeiture of the policy. We 
think the stipulation under consideration in this policy is a 
valid and binding one; that a failure or refusal to comply with 
its requirements, without any fault on the part of the insurer, 
will operate as a forfeiture of the policy; and that no recovery 
can be had thereon either by the insured or ‘any one claiming 
under or through him; and as this would be so without regard 
to whether proofs of loss had been submitted and accepted or 
not (see Insurance Co. vs. Schueller, 60 IIl., 465), it is wholly 
unnecessary to determine whether the proofs of loss submitted 
in the present case were a sufficient compliance with the terms 
of the policy. 

Judgment reversed. All the justices concurring, except 
Lewis, J., absent on account of sickness. 
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SUPREME COURT OF GEORGIA. 


SOVEREIGN CAMP WOODMEN OF THE WORLD 
vs. 


THORNTON.* 


By-laws enacted by a fraternal insurance order will, in the absence of a 
clearly expressed intention to the contrary, be construed to have a 
prospective operation. 


trror from City Court of Atlanta. Judgment for plaintiff 
Thornton. Defendant brings error. 


Rosser & Carter and J. L. Hopsins & Sons, for Plaintiff in Error. 
Kine & Spatpine, for Defendant in Error. 


: Srumons, C. J. 

The plaintiff in error, a mutual fraternal benefit association, 
issued to J. A. Thornton, on May 31, 1893, a certificate for 
$3,000, payable at his death, on certain conditions, to ‘his wife 
as beneficiary. This certificate contained, among others, the 
following stipulation :— 

This certificate is issued ‘and accepted subject to all the 
conditions on the back hereof, and named in the sovereign 
constitution, fundamental laws, and by-laws of this fra- 
ternity, and liable to forfeiture if said sovereign [member] 
shall not comply with said conditions, constitution, funda- 
mental laws, and such by-laws and rules as are or may be 
adopted by the sovereign camp, head camp, or the camp of 
the jurisdiction of which he is a member at the date of his 
death. 


Among the conditions referred to, and which were made a 
part of the certificate, was the following :— 

If the member holding this certificate * * * shall die 
* * * by his own hand [except that it be shown that he 
was at the time insane], * * * then * * * this 
certificate shall be null and void. 
In 1897 the following by-laws were enacted :— 

If the member holding this certificate * * * should 
die by his own hand or act, whether sane or insane, * * * 


* Decision rendered, April 25,1902. Syllabus by the Court. 
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or if any of the statements or declarations in the applica- 
tion for membership, and upon the faith of which this cer- 
tificate was issued, shall be found in any respect untrue, 
this certificate shall be null and void and of no effect. 

It [the sovereign camp] shall enact laws for its own gov- 
ernment and for conducting the business of the order gen- 
erally, provide penalties for violation thereof, have power 
to prescribe and finally determine the rights, privileges, 
duties and responsibilities of itself and its camps and the 
membership of the order. 


In 1899, prior to the death of Thornton, a by-law known as 
section 59 was enacted, as follows:— 


The following conditions shall be made a part of every 
beneficiary certificate, and shall be binding on both member 
and order. 

If the member holding this certificate should 
die * * * by his own hand or act, whether sane or in- 
sane * * *; or if any of the statements or declarations 
in the application for membership, and upon the faith of 
which this certificate was issued, shall be found in any re- 
spect untrue, this certificate shall be null and void, and of 
no effect. 


* * * 


At the same time another by-law, known as section 65, was ° 
adopted, reading as follows :— 

If any member of this order * * * shoulddie * 
by ‘his own hand or act, whether sane or insane, * * 
or if the statements or declarations in his application for 
membership shall be in any respect untrue, his certificate 
shall be null and void, and of no effect; 

And also, at the same time, a by-law known as section 68, as 
follows :— 

Each and every beneficiary certificate is issued only upon 
the conditions stated in and subject to the constitution and 
laws. The constitution and laws of the sovereign camp of 
the woodmen of the world now in force, or which may be 
hereafter enacted, by-laws of the camp now in force, or 
which may be hereafter enacted, the application and cer- 
tificate, shall constitute a part of the beneficiary contract 
between the order and the member. 

There were other by-laws adopted in 1899, which are shown 
in the brief of evidence, but the view that we take of the case 
renders it unnecessary to set them forth here, as they would 
not be illustrative of the questions to be decided. 

Thornton died after the adoption of the by-laws which we 
have quoted. He was insane at the time of his death, and 
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died by his own hand. Notice and proofs of death were duly 
submitted to the insurance society, but payment of the 
amount of the certificate was refused. Mrs. Thornton, the 
beneficiary, thereupon brought her action upon the certificate 
in the City Court of Atlanta. The evidence introduced on the 
trial consisted of the extracts from the constitution and by- 
laws of the defendant society which have been quoted above, 
together with others which it is not necessary to specifically 
enumerate, and a statement of facts agreed upon by counsel 
for both parties. After argument, the court directed a ver- 
dict for the plaintiff for the full amount of the policy, to which 
ruling the defendant excepted. This case has been twice 
argued by brief by the able and learned counsel for the plain- 
tiff and the defendant in error. Numerous cases have been 
cited by both sides upon the question of the power of an asso- 
ciation of the character of the plaintiff in error, under such 
stipulations in the certificate as are above set out, to enact 
by-laws which will become a part of the contract between the 
association and the member, without expressly declaring that 
the by-law shall ‘have a retroactive operation. A great many 
of the cases cited and relied on by counsel for the plaintiff in 
error do not discuss this question, but assume without argu- 
ment that the by-laws under consideration are retroactive, 
whether made so by the by-laws themselves or not. Some 
cases hold that the simple adoption of a by-law makes it a part 
of the contract evidenced by the certificate containing stipula- 
tions similar to those in the certificate now under considera- 
tion, while still other cases hold that under such stipulations, 
in order to make a by-law retroactive in its effect, the by-law 
itself must declare, or at least manifest a clear intent, that it 
shall have such an operation. This is not the first time that 
this court has had ‘this question under consideration. It was 
squarely presented for determination in the case of Ancient 
Order vs. Brown (112 Gia., 545), and, after full argument and 
careful consideration, we adopted the view of the class of 
cases last mentioned, and decided in effect that a by-law of a 
mutual benefit society, enacted subsequently to the issuance 
of a certificate of insurance, should be given a prospective 
operation, in the absence of a clear intent that it should act 
retrospectively. Leave was given counsel for the plaintiff in 
error to review the Brown Case, but, after careful considera- 


tion and much reflection, we have come to the conclusion that 
VoL. XXXI—67. 
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that decision is sound, and more in consonance with common 
sense and reason than those cases which take a contrary view. 
None of the other cases cited by counsel on either side are 
binding upon us, and we decided to follow those cases which, 
in our opinion, were most in conformity with law and reason, 
and therefore adopted the rule announced in the Brown Case, 
supra. 

The charter of a corporation of this character is of a dual 
nature. It is a contract between the corporation and the 
State or other power granting the charter, and it is also a con- 
tract between the corporation and its members. Whenever a 
corporation makes a contract with one of its members, that 
contract stands on the same footing as if he were a stranger; 
and this is true although none but a member can make a con- 
tract with it under its charter and by-laws. Being on the 
same basis as a stranger or third party in making the contract, 
that contract should be construed and regulated as any other 
agreement would be between different parties. The member 
has the right to rely upon the same rules for the construction 
of his contract as are applicable to other contracts. While a 
member, in making a contract, may agree with the corpora- 
tion that he will be bound by the constitution and by-laws of 
the oragnization existing at the time the agreement is made, 
and any other law that may be thereafter legally adopted, he 
is entitled to rely upon the contract and conditions as made 
until the lawmaking power enacts legislation which by its 
terms applies to his contract. 

Mr. Niblack, in his work on Benefit Societies (2d Ed., 62), in 
discussing this subject, says: “It is a recognized rule in the 
construction of statutes that they shall be so construed as to 
give them a prospective operation only, and that they shall be 
permitted to operate retrospectively only where the intention 
to have them so operate is clear and undoubted. The same 
‘anon of construction should be applied to amendments and 
alterations of the by-laws of a society. They should not apply 
to or set aside acts already done under the sanction of the by- 
laws, unless it clearly and unmistakably appears that the 
authority adopting them intended that they should do so. It 
will be presumed that an amendment to the by-laws was not 
intended to affect a contract of insurance previously issued by 
the society.” In speaking of the certificate of membership, on 
page 273 of the same work, the author says: “ Of course, he 
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may consent that they shall modify it, but in that case they 
become effective by reason of his consent, not by reason of 
their enactment. It will be presumed that an amendment to 
the by-laws was not intended to aifect a contract of insurance 
previously issued by the society, and it will be so construed 
as to give it a retroactive force only when the intention to 
have it so operate is clear and undoubted.” This is no new 
doctrine in law. It applies to acts passed by the Legislature 
of a State as well as to laws enacted by a benetit society. It 
is a reasonable and just rule of construction for such acts. 
While a member may agree in his contract that laws there- 
after passed shall bind ‘him, such a law, in order to have that 
effect, must show clearly the intention of the lawmaking 
power that it shall become a part of the contract. The mem- 
ber is then put upon notice that his contract has been changed, 
and he can either acquiesce in the change, or leave the asso- 
ciation. The new law should not be ambiguous, or leave him 
in doubt as to whether or not it applies to his contract, for 
otherwise the member might well believe his contract to be 
unaffected ‘by the new legislation, and continue his member- 
ship for years, with the result that, at his death, owing to the 
violation by him of a doubtful law, the contract could be set 
aside by the association, and his widow and children made. to 
lose not only the amount of the insurance, ‘but all the money 
paid by him as premiums. 

Applying these rules to the case at bar, we find that, at the 
time Thornton made his contract with the association, no for- 
feiture was prescribed in case he should die by his own hand 
while insane. Four vears later the association enacted a law 
providing for a forfeiture in cases where the insured should 
die by his own hand, whether sane or insane. Two years 
thereafter, in 1899, other legislation to the same effect was 
enacted; one of the by-laws then passed declaring that if any 
member of the order should die by his own hand or act, 
whether sane or insane, his certificate should be forfeited. 
Construing all the by-laws adopted in 1899 together, it seems 
to us that they were intended to have a prospective operation. 
The language used does not make it “ clear and undoubted ” 
that they were intended to act retrospectively. There is not 
one of them contained in the brief of evidence that manifestly 
and unmistakably applies to any certificate issued prior to the 
time of their adoption. None of them, except by mere impli- 
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cation, refers to the holders of certificates already issued. It, 

therefore, not being “clear and undoubted ” that they were 

intended to apply to certificates then existing, under the rules 

of construction above laid down they must be held to affect 

only those certificates which were thereafter issued. 
Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


RICHTER 
v8. 


SUPREME LODGE KNIGHTS OF PYTHIAS.* 


A benevolent order secured a new charter under a special act of Con- 
gress under a nearly similar name, the act providing that all debts, 
claims, things in action or other matter of business whatsoever 
should survive and succeed to and against the new corporation, 
which assumed the business of the old. The action was taken 
without the knowledge or consent of the plaintiff member, who 
had agreed to be bound by all the laws of the original corporation, 
and who continued to pay his dues as before, in ignorance of the 
change. 


Held, That the member was not bound by a rule passed by the new cor- 
poration which he knew nothing of, and had never assented to. 
He owed no duty to the new corporation which had assumed the 
obligations of the old. He was bound only by his obligations with 
the original corporation. 


Appeal from Superior Court, city and county of San Fran- 
cisco. Judgment for plaintiff Richter. Defendant appeals. 


T. J. Crowxey, for Appellant. 
Wat. J. Tusxa, for Respondent. 
Per Curiam. 

This is an action to recover from defendant the amount of a 
certain certificate or policy of insurance upon the life of 
plaintiff’s husband. The cause was submitted to the court on 
an agreed statement of facts. The defense was that “ the cer- 
tifieate and all claims thereunder,” became “ forfeited by the 
voluntary act of Reinhold Richter, the insured, upon his enter- 
ing into active service in the army in time of war, in violation 
of a law of the endowment rank and of his contract.” Plain- 


* Decision rendered, July 7, 1902. 
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tiff had judgment, from which, and from the order denying its 
motion for a new trial, defendant appeals. 

In his application Richter agreed to be governed by all the 
Jaws of the Supreme Lodge Knights of Pythias of the World 
then in force or that might be thereafter enacted. A certifi- 
cate or policy of insurance was issued to him in 1891 in con- 
sideration of full compliance with all the laws governing or to 
govern the endowment rank of this supreme lodge. On Sep- 
tember 1, 1896, defendant passed the following law :— 

Active service in the army or navy in time of war shall 
forfeit the certificate and all claims thereunder of any mem- 
ber of the endowment rank or thereafter to be admitted. 
On April 22, 1898, Richter entered into active military serv- 

ice in the army as an officer of the First California National 
Guard, was ordered to the Philippines, and on August 4, 1898, 
died from mortal wounds received by him at the hands of the 
Spanish forces near the city of Manila. The subordinate 
lodges of the Supreme Lodge Knights of Pythias of the World 
were duly authorized January 23, 1891, 

To establish a branch or section of the endowment rank in 

the city and county of San Francisco, to be known as “ Sec- 

tion No. 70, Endowment Rank Knights of Pythias,’ * * * 

and has ever since continued to do and transact such busi- 

ness, * * * and that upon complying with certain 
forms, rules, and regulations a certificate of membership 
will be issued. 

It further appears “ that on the 22d day of April, 1898, Rein- 
hold Richter was still a member in good standing in the en- 
dowment rank of the Knights of Pythias. * * * That 
before leaving the city of San Francisco for the Philippine 
Islands, Reinhold Richter, on or about May 6, 1898, informed 
the secretary of section No. 70 of the endowment rank of the 
Knights of Pythias at said city that he was about to depart 
from the said city for the said islands in the service of the 
United States Government as a volunteer, and while in such 
service, and before his departure, paid to the said secretary 
his dues and assessments then due.” “That after such notice 
the said Reinhold Richter continued to pay to the said secre- 
tary of endowment section No. 70, and he continued to receive 
and forward the same to the defendant, and the defendant 
continued to receive and accept the dues and assessments pay- 
able on and under the said certificate No. 29,419 during each 
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and every month thereafter while said Reinhold Richter was 
in the service of the United States Government as such volun- 
teer during said war with Spain, until the day of the death of 
the said Reinhold Richter. * * * That at the time of his 
death the said Reinhold Richter had paid in full all dues, as- 
sessments, and payments required by said endowment rank 
and the laws of said Supreme Lodge Knights of Pythias of the 
World; was in good standing under the said laws, so far as 
his financial obligations to the order were concerned.” 

The defendant had no notice, so far as appears, except the 
notice given to the secretary of endowment rank, section 70, 
that Richter had become a soldier in the war with Spain. 
This order came into existence in 1863, and on May 5, 1870, 
was incorporated under an act of Congress as the Supreme 
Lodge Knights of Pythias, but conducted its business under 
the name of Supreme Lodge Knights of Pythias of the World. 
On August 5, 1875, the act of May 5, 1870, was amended, and 
the period of existence of the corporation was fixed at twenty 
years, and still continued to do business under the name of 
Supreme Lodge, ete., of the World, and it was while transact- 
ing business under these acts that Richter became a member. 
In 1894 “ divers officers and members of the Supreme Lodge 
Knights of Pythias of the World, without the knowledge or 
consent of plaintiff or of the said Reinhold Richter,” applied 
for and procured from the Congress of the United States a 
special act incorporating defendant as in this action desig- 
nated, and the act provided * that all claims, accounts, debts, 
things in action or other matter of business of whatever 
nature now existing for or against the said Supreme Lodge 
Knights of Pythias of the World shall survive and succeed to 
and against the defendant herein.” Defendant assumed the 
business of the former corporation on and after June 29, 1894, 
“ received all dues and assessments paid by Richter to the en- 
dowment rank under and pursuant to the said certificate 
issued to him, * * * and assumed and agreed to pay all 
obligations, etc.. of the endowment rank ” of the former cor- 
poration, including Richter’s certificate, “and did create a 
board of control to govern the said endowment rank.” Richter 
had no knowledge of this change, and “ continued to pay dues 
to section No. 70, endowment rank, in the same manner, and 
they were received and receipted for in the same manner, as 
before the year 1894. No notice or information was given to 
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the members of the order of the endowment rank that the 
funds guarantied for the payment of their endowment certifi- 
cates ‘had been delivered over te a new corporation, or that 
their dues and assessments were paid to and received by the 
new-corporation, the defendant.” It appears that the charter 
of the corporation existing when Richter became a member 
had not expired either by limitation or dissolution, when the 
new corporation was formed. Plaintiff contends that defend- 
ant, having assumed all obligations of the corporation whose 
certificate he held, could not, without his consent, adopt any 
law affecting or forfeiting his contract as a member of the ex- 
isting corporation; that defendant is a different entity, and, 
while the old organization might transfer its funds to the new 
upon the latter agreeing to pay its obligations, it could not 
delegate power to make laws as to existing contracts. De- 
fendant’s only reply is that, where one seeks the benefits 
under a contract, he must first perform all of the obligations 
and conditions devolving upon him. But Richter’s obligation 
was “compliance with all the laws governing this rank [en- 
dowment rank] now in force, or that may hereafter be enacted 
by the Supreme Lodge Knights of Pythias of the World.” He 
did not agree to comply with all the laws governing this rank 
which some other corporation, as assignee of the certificate, 
might enact. Richter did not have actual knowledge or no- 
tice that defendant existed, nor that ‘his obligation had been 
assigned to defendant, nor that any law had been passed by 
defendant forfeiting his certificate should he enter active mili- 
tary service in time of war. How can he, as a member of the 
endowment rank under the old corporation, be held to con- 
structive notice of laws passed by the new corporation, of 
whose existence he was in entire ignorance? How can he be 
held to have forfeited his certificate for an act which was not 
forbidden under his contract? How, in conscience, can de- 
fendant, as assignee of the contract, claim a forfeiture because 
of Richter’s violation of a condition which the assignee im- 
posed without his knowledge or consent? It seems to us too 
plain for argument that, before the successor in interest of 
these obligations held by the old company could pass laws af- 
fecting their substance, the ‘holders of certificates should, by 
some act or by some conduct, consent to be governed by the 
new company, and should agree to be bound by its laws. We 
do not think Richter was bound by the law now sought to be 
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enforced, of which he had no knowledge, and that was passed 
by a corporation to which he owed no duty or obligation. 
Defendant assumed and agreed to pay the policy, but Richter 
agreed to nothing with defendant beyond his original obliga- 
tion to the corporation with which he contracted. The cor- 
rectness of this view seems to us too obvious to call for fur- 
ther comment. 

It is not necessary to consider the numerous other points in 
the case. 

The judgment and order are affirmed. 


SUPREME COURT OF WISCONSIN. 


MATTHEWS 
v8. 


CAPITAL FIRE INS. CO. Er au.* 


The interest of a vendee of realty under a land contract is sole and un- 
conditional ownership within the meaning of the policy. 


A denial of liability after the loss by the adjuster is a waiver of proofs 
of loss, although the policy is governed by a statute which provides 
that its conditions can only be waived by a written indorsement. 
Such statute refers to conditions relative to the validity of the 
policy. 


Evidence was admissible to show that an assignment on the policy was 
for the purpose of securing the assignee, who was surety of the in- 
sured in purchasing the property. 


Appeal from Circuit Court, Douglas County. Action by 
Charles F. Matthews against the Capital Fire Insurance Com- 
pany and others. From a judgment for plaintiff, defendant 
insurance company appeals. 


Statement of facts by Marsnatt, J. 

Action upon a fire insurance policy. The insurance contract 
was in the form of the standard policy required by the laws of 
this State. It contained this provision :— 

This entire policy * * * shall be void * * * if 
the interest of the insured be other than unconditional and 
sole ownership. 


* Decision rendered, Sept.'23, 1902. 
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The fact was, as shown in the complaint, that such interest 
was that of a vendee under a land contract. The policy also 
contained a provision requiring proofs of loss after the hap- 
pening of a fire, and before the lapse of sixty days thereafter, 
as a condition precedent to the maturity of any claim on the 
part of the assured thereunder. Defendant’s adjusting agent, 
after the fire occurred, while acting for his principal in ex- 
amining into the circumstances of the loss, denied all liability 
to plaintiff under the policy. There was an assignment of the 
policy by the assured to E. A. Muck. The assignment was in- 
dorsed on the back of the policy. It was absolute in form, 
but contained recitals to the effect that the assured was the 
vendee of certain lands upon which the buildings and prop- 
erty covered by the policy were located; that there was due 
to the vendor under such contract the sum of $800; that E. A. 
Muck was the assured’s guarantor for the payment thereof; 
that the contract required the vendee to carry $700 of insur- 
ance on the buildings for the benefit of the parties thereto as 
their interest might appear; and that in consideration of $800 
paid to the assignor by Muck the assignment was made. De- 
fendant’s agent indorsed upon the policy the customary con- 
sent of the company to the assignment, with knowledge of the 
facts. Evidence was permitted, under objection, showing 
that the purpose of the assignment was to secure Muck 
against any loss happening to him by reason of the guaranty. 

At the close of the evidence it was agreed by the attorneys 
for the respective parties that there was but one controverted 
question of fact, that being whether defendant’s agent, who 
indorsed its consent to the assignment of the policy to Muck, 
knew the purpose of such assignment and gave such ‘consent 
notwithstanding. They further agreed to the submission of 
such question, only, to the jury. The decision thereof was in 
plaintiff’s favor. All other questions being decided in his 
favor, judgment was rendered for him for $678.80 damages 
and costs. 


W. P. Crawrorp and Brown & Kerr, for Appellant. 
Grorce C. Cooprr, and Grorer L. Spaneter, fur Respondent. 


Marsal, J. (after stating the facts). 
The assignments of error raise three questions which will 
be considered in their order:— 
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1. Is the interest of a vendee of realty under a land contract 
“sole and unconditional ownership” within the meaning of 
that provision of the standard policy requiring such owner- 
ship as a condition precedent to the validity of an insurance 
contract made in accordance therewith? This court held con- 
trary to appellant’s position on that point in Davis vs. Furni- 
ture Co., 102 Wis., 394. That decision is in harmony with 
holdings of this court made prior to the enactment of the 
standard policy law. The authorities elsewhere are uniform 
to the same effect. The idea is that equitable ownership is, 
properly speaking, entire and sole ownership as regards the 
real purpose of the provision commonly used in insurance con- 
tracts on that subject. It does not seem that we are called 
upon to reconsider or discuss a matter so well settled as the 
law on the subject in question: Insurance Co. vs. Crockett, 
75 Tenn., 725, 729; Insurance Co. vs. Wilgus, 88 Pa., 107, 110: 
Chandler vs. Insurance Co., Id., 223, 227; Lewis vs. Insurance 
Co. (C. C.), 24 Blatchf., 181; Insurance Co. vs. Hughes, 47 C. C. 
A., 459; Dupreau vs. Insurance Co., 76 Mich., 615; Loventhal 
vs. Insurance Co., 112 Ala., 108; Insurance Co. vs. Estes, 106 
Tenn., 472. 

2. Did the conduct of appellant’s adjusting agent, in deny- 
ing all liability of his principal under the policy after the loss 
occurred, waive the provision thereof requiring proofs of loss? 
It is conceded that were it not for the provision of law in 
terms precluding the waiving of any condition or provision 
thereof, other than expressly in a writing indorsed thereon or 
attached thereto (sections 1941-62, Rev. St., 1898), the acts of 
the agent would have had that effect. But it is said that in 
view of disability of the agent being a matter of law, decisions 
on the subject, as regards insurance contracts not regulated 
by any legislative enactment in regard to the matter, do not 
apply, and that the effect of the standard policy statute was 
overlooked in Faust vs. Insurance Co. (91 Wis., 158), where 
the precise question here presented was decided adverse to 
counsel’s contention, though the effect of the law was fully 
recognized in Bourgeois vs. Insurance Co., 86 Wis., 606. The 
difficulty with counsel's position is that in the last case cited 
the question was whether a provision affecting the validity of 
the insurance contract could be waived by parol, not whether 
the doctrine of estoppel in pais may be invoked to prevent an 
insurance company from relying upon failure to do some par- 
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ticular thing required by its contract after a loss, requisite to 
the maturity of a claim to recover therefor. The two ques- 
tions are entirely different. While it is true the term 
“waiver” was used in Faust vs. Insurance Co., and is com- 
monly used under similar circumstances, it is well settled that 
such circumstances do not fall under the disability clause as 
to waiver by parol of conditions or provisions in an insurance 
contract. That refers to conditions or provisions requisite to 
the validity of the contract itself, not to the mere establish- 
ment of liability under the contract. If the assurer in any 
case is guilty of such conduct as to render some mere matter 
of detail in the establishment of a claim for loss under a 
policy useless, and to lead the assured to assume, reasonably, 
that compliance with the provision of the policy in that regard 
will not be insisted upon, it does not, strictly speaking, work 
a waiver of such provision, but it estops the company from in- 
sisting thereon. There are many cases in the books on this 
subject: Insurance Co. vs. Harvey, 82 Va., 949; Carson ys. 
Insurance (o., 43 N. J. Law, 300; Loeb vs. Insurance Co., 99 
Mo., 50; Stevens vs. Insurance Co., 69 Iowa, 658; Insurance 
Co. vs. Munger, 49 Kan., 178; Franklin Fire Ins. Co. vs. Chi- 
cago Ice Co., 36 Md., 102. The trial court decided entirely 
right in holding that under the circumstances of this case the 
appellant was estopped from insisting upon respondent’s fail- 
ure to furnish proof of loss as a defense to his claim. The 
denial of all liability by its adjusting agent was its denial, 
since he was sent by the company to respondent to investigate 
the circumstances of the fire and to adjust the loss. In that 
situation to have furnished proofs of loss would ‘have been a 
useless proceeding. 

3. Did the court err in permitting evidence to show that the 
purpose of the assignment was to secure the assignee against 
loss by reason of his guaranty? The idea of appellant’s coun- 
sel is that such evidence tended to vary a written instrument 
contrary to the rule on that subject. It seems that the as- 
signment, rightly construed shows plainly on its face that 
Muck was a mere pledgee of the policy. In that light, if the 
court committed error in making ‘the rulings complained of, 
appellant was not prejudiced thereby. The assignment, as 
indicated in the statement of facts, contained recitals show- 
ing, pretty clearly, that it was made solely as security. Had 
it said, after the recitals “in consideration of the premises ” 
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instead of “in consideration of $800 paid,” etc., no one could 
reasonably claim that an absolute assignment was intended. 
As the matter stands, it seems quite clear that the considera- 
tion named refers to the guaranty of the payment of $800 
upon the land contract, not to the actual payment of money 
to that amount to the assignor. That being so, necessarily, 
we should say, Muck’s interest in the policy is to be measured 
by such sums as he contributed under the surety contract, and 
that the policy must otherwise be held to belong to the as- 
signor. However, it is well settled that a sale or assignment, 
absolute in form, may be shown to have been made for secu- 
rity only, without violating the rule contended for by appel- 
lant’s counsel. It merely enables the court, viewing the cir- 
cumstances characterizing the making of the assignment, to 
determine its real nature. That is permitted where it is plain 
that the literal sense of the language of the writing does not 
exhibit the real transaction: Kent vs. Agard, 24 Wis., 378; 
Butler vs. Butler, 46 Wis., 430; Hoile vs. Bailey, 58 Wis., 434; 
Schriber vs. Le Clair, 66 Wis., 579; Evans vs. Laughton, 69 
Wis., 188; Becker vs. Howard, 75 Wis., 415. 

The foregoing leaves no matter referred to in appellant’s 
brief that calls for mention. There was clearly a valid claim 
established under the policy in which respondent was inter- 
ested, and he having brought all parties concerned before the 
court, it properly proceeded to adjudicate their rights and to 
render the judgment appealed from. As no complaint is 
made respecting the result except such as are involved in the 
questions decided, the judgment must be affirmed. 

So ordered. 





Huston vs. Travelers Ins. Co. 


SUPREME COURT OF OHIO. 


HUSTON 
v8. 
TRAVELERS INS. CO.* 


An accident policy contained this exception: ‘‘ This insurance does not 
cover entering or trying to enter or leave a moving conveyance 
using steam as motive power.” The insured was walking along a 
railroad track, the ground being slippery and icy, when a freight 
train overtook him, going slowly, and it occurred to him that he 
would step on the caboose and ride, and as he was about to step on, 
but before he had touched the car, he slipped and fell, and his left 
foot was crushed by the hind wheels. Held, That what he did after 
the purpose to step on the car caused him to change his conduct 
from that of walking along the track to that of making preparation 
to step on the car was within the exception, whether he had caught 
hold of the car or not. 

Error to Circuit Court, Summit County. Judgment for 


plaintiff, Huston, reversed. Plaintiff brings error. 


The action was brought by the plaintiff in error, also plain- 
tiff below, against the insurance company to recover one-third 
part of a $5,000 accident policy, the injury caused by the ac- 
cident having resulted in the amputation of the left foot of the 
plaintiff. The material facts are that he was walking along 
the west side of the track of the Erie Railway, going north, 
about 7 o’clock in the evening of January 21, 1897, when he 
was overtaken by a freight train going in the same direction, 
a little faster than he could walk, and as the caboose was 
nearing him he looked around, and it occurred to him that he 
would step onto the caboose and ride up to Exchange Street 
and step off, and as he was about to step on, but before he had 
taken hold of the caboose in any manner, but while he was 
expecting to do so, he slipped and fell, the ground being icy, 
and in falling his left foot got under the rear wheels and was 
crushed. The policy contained the following :— 

This insurance does not cover * * * violating law; 
voluntary exposure to unnecessary danger; entering or try- 
ing to enter or leave a moving conveyance using steam as a 
motive power; being in or on any such conveyance not pro- 
vided for the transportation of passengers; being on a rail- 
way roadbed. 

The court charged the jury as follows: “If he intended to 
take this car, and had started to reach it, and before actually 


* Decision rendered, April 22,1902. Syllabus by the Court. 
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reaching the point where he could enter, and had not taken 
hold of or was clinging to the car in any manner or attempting 
to enter it, but slipped upon the ground in such a manner that 
his foot was crushed by the wheel of the passing car, he would 
not be within the terms of this exception.” The jury returned 
a verdict in favor of the plaintiff, a motion for a new trial was 
overruled, and judgment entered upon the verdict. Proper 
exceptions were saved wherever necessary. The Circuit Court 
reversed the judgment on the ground that it regarded the 
above charge as erroneous. Thereupon the plaintiff came 
here, seeking the reversal of the Circuit Court and an aftirm- 
ance of the Common Pleas. 


Musser & Kouter, and F. H. Waters, for Plaintiff in Error. 
Auten & Cosss, fur Defendant in Error. 
Per Curiam. 

The part of the charge complained of was erroneous, and 
the Circuit Court was right in reversing the judgment of the 
Common Pleas. While the meaning of such clauses in an ac- 
cident policy should be construed with fair strictness against 
the company, there should be no strained or unnatural con- 
struction put upon the acts of the insured to save such acts 
from coming within such exceptions. In this case the plain- 
tiff was walking along the railway on slippery, icy ground, and 
it occurred to him that he would step upon the caboose, and 
he thereupon acted upon that intention, and changed from 
walking along the track on the slippery ground to making 
preparation to step on the caboose, and from the moment that 
he so changed his conduct of walking along the track, and 
took on the conduct of attempting to step on the caboose,—- 
that is, of trying to enter the caboose——and whatever he did 
in his preparation to so step upon the caboose, was an act in 
trying to enter it, and was within the exception, whether he 
had then taken hold of the car or not. The getting into posi- 
tion on a slippery place to grab hold of the caboose as it would 
come along by his side would be more likely to cause a fall 
than the taking hold of the handle bars of the caboose itself. 
With this view of the law, it will be seen, not only that the 
reversal was right, but that several other parts of the charge 


were wrong. 
Judgment affirmed. 
Burket, Davis, Shauck and Price, JJ., concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


ASSIGNMENT. 
in the case of Steele vs. Gatlin, decided ‘by the Supreme 
Court of Georgia, July 19, 1902, the following syllabus was 
furnished by the court :-— 


A policy of life insurance is a chose in action even before 
the death of the insured. 

To vest the legal title to a policy of life insurance in an 
assignee, it is essential that the assignment should be in 
writing. 

A verbal assignment of a policy of life insurance by the 
insured, accompanied by words indicating an intention to 
give, and by a delivery of the policy, does not constitute a 
complete gift; and in such a case a court of equity will not 
interfere, at the instance of the alleged donee, to complete 
the gift, when she has not acted to her injury, or incurred 
expense, on the faith of the incomplete gift. 


The court said, in the course of its opinion :— 


“A policy of life insurance, being a chose in action arising 
upon a contract, may, under the provisions of our Code, be 
assigned so as to vest the title in the assignee: Civ. Code, 
§ 3077. But such assignment must be in writing: Turk vs. 
Cook, 63 Ga., 681; Bank vs. Prater, 64 Ga., 613; Insurance 
Co. vs. Amos, 98 Ga., 533, 534, and cases cited. The Code pro- 
visions in reference to fire insurance are, wherever applicable, 
equally the law of life insurance: Civ. Code, § 2117. In St. 
Paul Fire & Marine Ins. Co. vs. Brunswick Grocery Co. (113 
Ga., 786) it was held that an assignment of a policy of fire in- 
surance must be in writing. In one opinion Mr. Justice Fish 
says: ‘The Civil Code, § 2089, requires that a contract of fire 


insurance must be in writing. As an assignment of an insur- 











1072 Miscellaneous Decisions. [Nov., 


ance policy with the assent of the company is a new contract 
of insurance between it and the assignee, it must, under the 
provisions of this section of the Code, be in writing.’ In the 
case of Insurance Co. vs. Amos, supra, and in the case of In- 
surance Co. vs. Grace (106 Ga., 264) it was held that, in order 
to transfer the legal title to a policy of fire insurance, the as- 
signment must be in writing. As the assignment of a policy 
of fire insurance, in order to be valid, must be in writing, so, 
under the provisions of our Code making the principles relat- 
ing to fire insurance, wherever applicable, apply equally to the 
law of life insurance, an assignment of a policy of life insur- 
ance must be in writing in order to vest the title in the person 
claiming to be the assignee. * * * Even if, in those juris- 
dictions where the law does not require the assignment of a 
life insurance policy to be in writing, a verbal assignment, fol- 
lowed by actual delivery of the policy and words indicating 
an intention to give, would make a complete gift, certainly in 
this State, where the law requires the assignment to be in 
writing, a gift which was not a substantial compliance with 
the statute would not have the effect to vest the title, either 
legal or equitable, in a mere volunteer.” 


CHANGE OF BENEFICIARY. 


The member of a benevolent society complied with all the 
requirements of the by-laws as to changing a beneficiary ex- 
cept the payment of the fee to the clerk of the local camp, 
which was also prescribed as a requisite. After his death the 
clerk of the local camp voluntarily forwarded the amount of 
the fee, along with the requisite papers which had been filed 
with him as required. It was held that failure of insured to 
pay the fee during his lifetime defeated the change of bene- 
ficiary and the voluntary act of the clerk did not correct the 
defect: Such was the decision in the case of Stringham vs. 
Dillon et al., decided by the Supreme Court of Oregon, August 
18, 1902. 
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ACCIDENT. 


1. ENTERING Car. 


An accident policy contained this exception: ‘‘ This insurance does not 
cover entering or trying to enter or leave a moving conveyance 
using steam as motive power.” The insured was walking along a 
railroad track, the ground being slippery and icy, when a freight 
train overtook him, going slowly, and it occurred to him that he 
would step on the caboose and ride, and as he was about to step on, 
but before he had touched the car, he slipped and fell, and his left 
foot was crushed by the hind wheels. Held, That what he did after 
the purpose to step on the car caused him to change his conduct 
from that of walking along the track to that of making preparation 
to step on the car was within the exception, whether he had caught 


hold of the car or not. Huston vs. Travelers Ins. Co., 1069. 


2. EVIDENCE OF. 


When it has been sufficiently established by circumstantial evidence 
that a person has suffered injury by reason of falling from a dan- 
gerous height, it will be presumed, in the absence of evidence to the 
contrary, that the fall was accidental. 

Evidence examined, and found to uphold the finding and judgment of 
the District Court. Western Travelers’ Acc, Ass'n vs. Holbrook, 840. 


» 


3. Inrox1icaTIoN—HomMIcIDE. 


Where the court on a former appeai directed the giving of specific in- 
structions which distinct!y recognized the burden of proof to be on 
defendant, that opinion was the law of the case, and conclusively 
determined that question. 

Upon an issue as to whether the insured in an accident insurance policy 
was drunk at the time he was killed, the evidence of a witness that 
he knew deceased well, and that he was a man who could drink large 
quantities of whiskey—as much as a half gallon within a very short 
time—without becoming drunk, was not admissible; and, even if it 
had been, its rejection would not have been prejudicial. 

Evidence tending to show that the person who killed insured was seen 
lying in wait for him two or three weeks before the killing was in- 
admissible; there being no question of self-defense, or as to who 
was the aggressor in the difficulty. Campbell rs. Fidelity § Casualty 
Co. of N. Y., 462. 


4. Loss or Lecs——LIMITATION. 


An accident policy provided that the insured should be entitled, in the 
case of an accident resulting in loss of one leg, to a sum not to ex- 
ceed $2,500; also, that in the case of an accident resulting in the loss 
of two legs, he should be entitled to a sum not to exceed $5,000, pro- 
vided that the loss occurs within three months of the accident, and 
that the word loss means actual amputation. 

Held, That the limitation as to time in the second clause does not apply 
to the first, and that recovery for the loss of one leg may be had 

VoL. XXXI.-68. 
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though more than three months elapsed between the accident and 
the loss. Marshall et al. vs. Commercial Travelers’ Mut. Acc. Ass’n of Amer- 
ica, 487. 

5 NonrpayMENT oF Dues THROUGH. 


A member in an association insuring against disability was, according to 
its by-laws, suspended from benefits in case his dues remained un- 
paid within the month in which they became due. 

Held, That his membership was not suspended by failure to pay his dues 
while totally disabled when in good standing where the company 
was indebted to him for benefits, nor by failure to pay dues which 
were not more than a month overdue at the time of disability. Al- 


brecht et al vs. People’s Life & Annuity Ass’n, 455. 


6. ‘Toran DIsaBILity. 


In a policy of accident insurance, wherein it is provided for indemnity 
when the injury resulting from an accident shall “wholly disable 
him from transacting any and every kind of business’ pertaining to 
his occupation,” a partial disability only, in conducting the busi- 
ness pertaining to the occupation given, will not justify a recovery, 
under the provisions of the policy. 

The phrase, “wholly disabled,’”’ should be given a reasonable and practi- 
cal construction, so as to carry out the intention of the parties, and 
give to the assured the protection contracted for. 

lf an injury received by the assured renders him less capable of per- 
forming the duties required in the conduct of his business, but not- 
withstanding the same he is able to devote substantially all of his 
time to the business, and to do practically all kinds of work and per- 
form all necessary acts for the prosecution thereof and accomplish, 
substantially, results of the same character as before the injury, he 
would not be wholly disabled from transacting ‘“‘any and every kind 
of business pertaining to his occupation,” within the meaning of the 
contract of insurance. 

Where there are different branches of the business pertaining to the 
occupation in which a party is insured, the prosecution of one of 
which might be prevented by an injury, and yet the other engaged 
in, prosecuted. and carried on, the injury would not then be re- 
garded as preventing the assured from performing “any and every 
kind of business pertaining to his occupation,” within the meaning 
of the policy. 

Evidence examined, and, when most favorably construed towards the 
plaintiff. held, the jury would not be warranted in inferring a total 
disability, within the meaning of the contract, entitling the plain- 
tiff to recover, and that a peremptory instruction to return a verdict 


for the defendant was proper. Coad vs. Travelers Ins. Co. of Hartford, 
Coun., 156. 
7. UsNNecessary Exposure To DANGER. 
Where the insured under an accident policy, while hunting, placed his 


loaded gun, cocked, against a fence, and, climbing over, attempted 
to draw it through and was shot in the arm, it was an unnecessary 
exposure to danger within the policy. Sargent rs. Central Acc. Ins, 
251, 


Co ,2 


8. Voirntary Exposure To DANGER. 


There was evidence that the insured said he would leave the train at a 
certain stopping point at a crossing, and left before reaching it while 
the train was under considerable headway while it was dark; that 
he held on to the railing of the car with both hands, stepping down, 











Digest Index, 1902. 1075 


acting as though he thought there was another step, and was 
dragged some distance holding on to one railing, and did not, ap- 
parently, jump from the train. 


Held, That there was ground for finding that he stepped down inadvert- 
ently, and that the facts did not, as a matter of law, show voluntary 
exposure to unnecessary danger within the meaning of an accident 
policy. 

A refusal to instruct that the insured left the train at a place other than 
the depot without consent of the person in charge, in violation of a 
statute which forbade it, was not error. 


It was not error to charge that the burden was on the company to prove 
that the insured was attempting to leave the train and did not acci- 
dentally fall from it, where it had already been charged that the 
burden was on the claimant to show prima facie accidental death, 
after which it shifted to the company to show that it was not liable. 
Smith vs. Aetna Life Ins. Co., 236. 


9. VonuntTary Exposure TO DANGER. 


When, in the trial of an action upon a policy of accident insurance which 
contained a provision that the insurer would not be liable for in- 
juries received as a result of ‘‘ voluntary or unnecessary exposure to 
danger, or to obvious risk of injury,” it appeared that the plaintiff 
was injured while attempting to board a moving train of cars pro- 
pelled by steam, his right to recover depended upon whether, under 
all the circumstances surrounding him at the time the attempt was 
made, an ordinarily prudent person would have made the attempt. 
If the attempt would not have been made by an ordinarily prudent 
person, and if there was no emergency at the time which required 
the plaintiff to board the train, except the inconvenience of delay or 
possible injury to business resulting: therefrom, the attempt would 
be a voluntary and unnecessary exposure to danger, and an obvious 
risk of injury, within the meaning of the clause of the policy above 


quoted. Travelers’ Protective Ass’n of America vs. Small, 680. 


10. Wuat Is Trmety Notice. 


Forfeitures are not favored, and in contracts of insurance a construc- 
tion resulting in a loss of the indemnity for which the insured has 
contracted will not be adopted, except to give effect to the obvious 
intention of the parties: Insurance Co. vs. Holcombe, 78 N. W., 
300, 57 Neb., 622, 73 Am. St. Rep., 532. 

In construing conditions of a policy of insurance, to be complied with 
subsequent to an event resulting in loss or injury for which indem- 
nity is claimed, with respect to the giving of notice of the loss or 
injury, and preliminary proofs thereof, a more liberal construction 
will be given in favor of the beneficiary than when the conditions 
are to be complied with prior to loss or injury for the purpose of 
continuing the policy in force and effect. 

Provisions as to the times in which the notice is required to be given of 
a loss or injury for which indemnity is claimed are not necessarily 
and in every instance to be literally complied with, in order to pre- 
vent a forfeiture of the policy. 

A reasonable and natural construction will be given such provisions, in 
order to carry out the evident intention and manifest purpose of the 
parties to the contract, and the object to be accomplished thereby. 

When a time is fixed in a policy of accident insurance for the giving of 
the notice of an accident and injury resulting therefrom for which 
indemnity is claimed, with the particulars thereof, which is reason- 
able in its character, this will ordinarily be regarded as a condition 
precedent to be complied with before a recovery can be had. 
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But when, because of circumstances and conditions surrounding the 
transaction, obstacles or causes exist preventing and rendering im- 
possible the performance of the act within the time stipulated, the 
act may be performed thereafter, and the beneficiary will be ex- 
cused for the failure, if done within a reasonable time, or within the 
time stipulated after the obstacle or cause preventing prior compli- 
ance ceases to exist; the question of the sufficiency of the excuse 
offered, and the reasonableness of the time in which the act is per- 
formed, to be determined according to the nature and circumstances 
of each individual case; the beneficiary in all cases being required 
to act with diligence, and without laches on his part. 

Where a person suffered a fall by accident, resulting in a concussion of 
the brain, which deranged and crazed his mind so that he could not 
intelligently give the notice and required information regarding the 
accident and injury within the time stipulated, this fact excuses him, 
in law, from compliance with the conditions of the policy in that 
regard during the time of the existence of the disability. 

Evidence examined and found sufficient to support the finding of the 
jury. Woodmen’s Ace. Ass'n vs. Byers, 183. 


See Empioyers’ Liasriity 1, 2; Surcrpe 2, 3. 
ACTION. See Arprrration 1, 2; MortGacer 4; Luwiration. 


ADDITION. 


WHEN CovERED By PoLicy. 

The policy insured a “frame mill building and all additions thereto ad- 
joining and communicating, including steam pipes, if any * * * 
and occupied by the insured as a pail shop.”’ The only buildings ad- 
jacent were a dryhouse, twelve feet distant, and connected with the 
main building by a movable bridge, and a boiler house, two feet from 
the dryhouse, and connected with it by a covered walk, and from 
which steam pipes extended through the dryhouse into the main 
building for heating purposes. All the buildings were used in the 
manufacture of pails, and were commonly known as the insured’s 
pail factory. Subsequent insurance on the dryhouse was procured 
in another company. 

Held, That the subsequent insurance was not evidence that it was not 
intended also to include the dryhouse in the first policy. 


Held, That though the language used may be technically inaccurate, the 
dryhouse and boiler house were additions adjoining and communi- 


cating within the policy. Marsh vs. Concord Mut. Fire Ins. Co., 537. 


See Risk 1. 
ADJACENT BUILDING. See Appirion; Risk 1. 
ADJUSTER. See Iron Sare 2; Proors or Loss 4, 


AGENT. 


1. AUTHORITY AS TO CANCELLATION AND OTHER INSURANCE. 


An agent of several companies, authorized by the insured to place the 
risk in companies of his own selection, has no authority, after hav- 
ing issued policies in such companies, to cancel one, though not yet 
delivered, and substitute another in a different company without 
the consent of the insured. The fact that the canceled policy had not 
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been delivered did not affect the case, since the contract was en- 
forceable even if no policy had been issued. 

Held, That a provision in the policy forbidding other insurance was 
void where the agent had been notified by insured that he desired 


other insurance. Commercial Union Assur. Co. vs. Urbansky et al., 728. 


2. Fravup—RESCcIssIon. 

Where the insured under a life policy accepts it without examination and 
objects for the first time some months later, on discovering what a 
casual glance would have shown, that it differs from the policy con- 
tracted for, he cannot recover back the money paid on the ground of 
fraud on the part of the agent. Bostwick vs. Mutual Life Ins. Co. of 
Ne ¥., GE2. 

3. INsuRANCE oF HimseELF—RicGuHt or MortGaGEE—ALIENATION, 

A fire insurance policy insuring the “ estate of A. B., deceased,” is valid 
and enforceable. 

Whether an agent can issue the valid policy of one of the companies he 
represents, insuring his own property, or insuring the property of 
another person, for whom he is acting as agent in charge of such 
property, without notice of the facts to the insurance company, 


queere. 
The policy in issue here, in the standard Minnesota form, contained this 
provision: “If this policy shall be made payable to a mortgagee of 


the insured real estate, no act or default of any person other than 
such mortgagee, or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such real 
estate.” It was also stipulated in the policy that the loss, if any, 
should be payable to a certain named person, mortgagee, as her in- 
terest might appear. Held, That this provision gave to the mortga- 
gee independent insurance, which could not be destroyed by the act 
or default of the mortgagor, or of any person other than the mort- 
gagee or her agents. 

H., of the firm of H. & G., defendant’s agents, issuing this policy, was 
part owner of the insured premises as an heir at law of his mother, 
who had deceased subsequently to the execution of the mortgage, 
and he was also one of the makers of the note to secure which the 
mortgage was given. Held, That his failure, when issuing the 
policy, to notify the defendant insurance company of these facts, 
and his failure to inform the company that there was a prior policy 
upon the property, issued to the mortgagee, could not be attributed 
to her, nor would that fact invalidate the policy issued by H. & G., 
although the amount was in excess of the amount permitted as con- 
current insurance. 

Held, Upon the evidence, that an agreement under which the mortgagee 
was to receive a conveyance of the premises in full satisfaction of 
the mortgage debt was not fully consummated prior to the loss, and 
consequently that there was no change in the legal title to the 
premises. 

Whether or not, prior to the delivery of defendant’s policy, the mort 
gagee’s agent informed Hazen, as one of the agents of the defendant 
company, that the mortgagee had previously taken out a policy to 
secure her interest in the mortgaged premises, was in issue at the 
trial, and was, on the evidence, a question for the jury. Held, That 
the court erred in taking this question from the jury, and directing 


a verdict for the plaintiff. Magoun vs. Firemans Fund Ins. Co., 805. 


4, Liasrnity For Acts oF.SUBAGENT. 
Where the employment of subagents is necessary for properly carrying 
on the business, the company is responsible for the acts of subagents 
appointed by the agent, in the discharge of their duties. 
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Where the agent's certificate of authority authorizes him to fix rates, 
issue and renew policies and receive premiums and perform the 
duties of the agency, subject to the rules of the company, within a 
certain district, but provides that policies shall be void on property 
outside of the territory where he resides, the acts of the subagent 
within the scope of the agent appointing him are binding on the 
company, and it is liable for a loss occurring before the actual is- 
sue of the policy, but after the time fixed in the application for the 
commencement of the risk under a verbal contract of insurance by 
the subagent if within the prescribed territory. But if the risk is 
outside the prescribed territory the company is not liable. 


The acts and declarations of the agent tending to show the limits of his 
territory are admissible where the evidence is conflicting. Insurance 
Co of North Ame ica vs. Thornton et al., 305. 


5. LiaBriity FoR SUBAGENT. 


The local agent of a company with power to issue policies, employed a 
subagent who was accustomed to solicit policies, fix rates, collect 
premiums, fill policy blanks, and render reports to the company in 
the name of the agent. The subagent issued a policy on a prohib- 
ited risk, countersigned the name of the agent, and did not report 
the risk, though he placed the premium in bank to the credit of the 
agent. 

Held, That the agent was liable to the company for the loss which it was 
compelled to pay on the risk. The act of the subagent, vested with 
such general authority was the act of the agent, regardless of 
whether he was authorized to countersign policies, or to issue this 
particular policy by the agent or not. Franklin Fire Ins. Co. vs. Brad- 4 
ford, 15. 


| 
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6. LICENSE. 


A person who acts as agent of an insurance company, in soliciting, re- 
ceiving, and forwarding to the company applications for life insur- 
ance, during a period when he does not have the license required by 
Rev. St. c. 49, § 75, and amendments, cannot recover of the company 
the compensation for such services provided in the contract between 


him and the company. Black vs. Security Mut. Life Ass’n, 30. 


7. Power or GENERAL. 


A general agent has power to bind a company by a contract employing 
attorneys to defend a claim, where the other parties to such con- 
tract are ignorant of his limitations. Fidelity §- Casualty Co. of N. Y. 
vs. Field et al., 466. 

8. Return oF PREMIUM—SOLICITOR. 

Where it appeared that the general agent was authorized to appoint so- 
licitors, to whom he delegated some of his authority, and such a 
solicitor gave a receipt signed by the secretary and countersigned by 
himself, stipulating to return the premium if the risk was not ac- 
cepted, the company cannot avoid its obligation to return such pre- 
mium, by the fact that the solicitor had given his note to the plain- 
tiff for the amount, where it was found that the plaintiff did not 
accept it as a discharge of the claims, nor by the fact that the plain- 
tiff awaited efforts on the part of the solicitor to pay the note, 


though the solicitor acted fraudulently towards the company. Mutu- 
al Life Ins. Co. of N. Y. et al. vs. Herron, 68. 


9. Watver or IRon-SAFE CLAUSE. 


The authority of an agent is presumptively coextensive with the re- 
quirements of its business and must be determined by its nature. 
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Where an agent is acting within the apparent scope of his authority, 
secret instructions, limiting his authority, are not binding on those 
with whom he deals when not known. 

Where agents of a foreign company, licensed to transact its business in 
the State, are authorized to solicit business, collect premiums, fix 
rates and deliver policies, but not to adjust losses, the authority of 
the agents to receive notice of the loss and of the destruction of in- 
ventories is for the jury. 

Where, after the delivery of such notice to the agent by the insured, who 
told him that they would notify him when the adjuster arrived, and 
upon his arrival sent to him to bring his books, and the adjuster 
procured from him a stipulation that nothing done by way of adjust- 
ment would be deemed a waiver of the policy, the question whether 
the previous acts of the agents were a waiver of the iron-safe clause 


was for the jury. /J’obinson vs. Atna Ins. Co., 56. 


10. Watver or TITLE. 


The policy provided that no officer or representative of the company 
could waive its conditions except by written indorsement, nor 
should any privilege be claimed by insured unless so indorsed. The 
policy was alleged to be void because the interest was not sole own- 
ership as stated, but that the subject of insurance was a building on 
leased ground. 

Held, That where the agent was fully informed of the facts at the time 
the policy was issued, the company is estopped to set up the pro- 
vision. Pope vs. Glens Falls Ins. Co., 336. 

See AppricaTion 5; BENEVOLENT Socrety 1; CANCELLATION 1, 6; CLEAR SPACE; 
Description 1, 2; Discrimination 1; Fipecity; OTHER Insurance 2, 4, 5; 
Premium 6; Premium Note 4; Proors or Loss 5; REINSTATEMENT 1; REMOVAL; 
Risk 3; ‘Trrue 4, 5; Vacant 1, 2. 


ALIENATION. 


FORECLOSURE AS, 

The policy provided that it should be void in case of alienation without 
consent indorsed by the secretary, and that the commencement of 
foreclosure proceedings should be deemed alienation. 

Held, That the provision was material as a protection against moral 
hazard, and was not against public policy. 

Held, That service of petition to foreclose is such commencement. 

Held, That a statement by the secretary to the insured after such com- 
mencement that the company would not insist on forfeiture was 
not a waiver, as the policy was already void. Findlay rs. Union Mut. 
Fire Ins. Co., 986. 

See AGENT 3; MortGaGEE 1 ; Tite. 


APPLICATION. 


1. ATTACHMENT oF Copy. 


A statute of Massachusetts whose principal clause concerns claims aris- 
ing under policies issued in that Commonwealth, has a proviso that 
every policy containing a reference to the application must have a 
copy of the application attached, otherwise the latter shall not be 
received as evidence. This is followed by a proviso that under the 
law of Massachusetts each applicant for a policy issued thereunder 
is entitled to a copy of the application so attached. 








1080 Digest Index, 1902. 


Held, That the requirement as to the attachment of a copy of the appli- 
cation was limited to contracts made in Massachusetts, and did not 
apply to a contract made in another State to one living there at the 


time, though domiciled in Massachusetts. Johnsonvs Mutual Life Ins. 
Co. of N. Y., 340. 


2. Date or Poticy—WuHEN Premium Is Dug. 


There was evidence that after signing an application for life insurance 
the agent, unknown to the insured, inserted a provision that the 
policy should be dated the same as the application, contrary to an 
agreement with the agent that the insurance should begin upon re- 
ceipt of the policies. The policies were dated a few days later than 
the application, and were received and paid for some days later still. 
They provided that the premiums thereafter should be due on the 
anniversaries of the date of issue. 

Held, That in an issue as to when the renewal premium actually came 
due, and whether the policy was forfeited for its nonpayment at that 
time, such evidence, together with evidence that the agent at the 
time of their delivery assured the applicant that they conformed to 
the agreement was admissible to show whether the insured was 
bound by the insertion. 

Held, That the failure of the insured to read the policies when thus as- 
sured by the agent that they conformed to the agreement was not 
negligence which estopped him to deny that he had waived the policy 
provisions regarding date of payment by accepting the policies. 

Fred A, McMaster, Admr., vs. New York Life Ins. Co., 555. 


3. MISSTATEMENT AS TO HEALTH. 


The statement of the medical examiner at the time of examination was 
that the lungs of the insured were in good condition, but there was 
strong evidence that he was then suffering from consumption. The 
policy stipulated that there should be no liability unless he was in 
good health. 


Held, That the statement of the examiner was inadmissible as evidence 
which was conflicting, and, therefore, for the jury. 

The application stated the insured had not been under the care of a 
physician in two years. 

Held, That the evidence of a physician that he had treated him within 
that time and was told by insured that he had also been treated pre- 
viously, was properly excluded. Such treatment is prima facie evi- 
dence of a breach of warranty, and the burden is not on the 
company to show that it was for a temporary ailment. 


Where a first application for insurance has not been acted on, the com- 
pany is not bound to take note of its contents when a second appli- 


cation is made which is the basis of the insurance. Rhode vs. Metro- 
politan Life Ins. Co., 249. 


4. MIssTaTEMENTS BY MEDICAL EXAMINER. 


The application warranted the statements made to the medical examiner 
as recorded were true and were correctly recorded; that the person 
writing them should be the agent of the insured and not of the com- 
pany for that purpose, and that the company was not responsible 
for anything contained therein. 

Held, That the stipulation making the medical examiner the agent of the 
insured is against public policy and void. 

Held, That the errors and misstatements of the examiner in filling the 
application were those of the company, where no distinct agreement 


outside the application was made with the insured to the contrary 
by himself. 


we tone 
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Held, That where the answers as recorded are not in such case the same 
as those given to the examiner, a beneficiary may show that truth- 
ful answers were given, in order to defeat a claim by the company 
that the policy was forfeited by the misstatements. Sternaman vs, 
Metropolitan Life Ins, Co., 276. 


5. MISSTATEMENTS IN— KNOWLEDGE OF COMPANY. 


The solicitor who filled the application was told that the applicant had 
been rejected by the company. 

Held, That evidence of that fact is not admissible; the agent is agent of 
the insured in filling an application. 

Held, That where a previous appiication, which was rejected, was in the 
hands of the company, the company is bound to take knowledge of 
the tact, and is estopped from setting up a false statement in the 
application regarding such rejection after the policy becomes a 
claim, where the identity of the party is sufficiently shown by the 
sameness of name, age, residence, etc. 

A statement in a former application that a physician had been consulted 
for rheumatism was not notice to the company that the insured had 
rheumatism when the policy was issued. 

An infant is not bound by warranties in his application, and a benefici- 
ary may plead infancy of the insured as a defense to false war- 
ranties. Such warranties are not part of the contract. 

Where evidence of knowledge by beneficiary of such false warranties is 
furnished, a finding for the beneficiary will be regarded on appeal 


as a finding against such knowledge. O’Rourke vs. John Hancock Mut. 
Life Ins Co., 230. 


6. Nor a Contract. 


The written application delivered to the local agent, together with the 
premium, provided that no liability should attach until approved at 
the home office. The agent had no authority to make contracts of 
insurance. 

Held, That the company was not liable for loss where the application 
had not been approved, although it had for a long time been held by 
the company without signifying either its approval or rejection. 

St. Paul F. & M. Ins. Co. vs. Kelley et al., 645. 


7. Warranty as TO HEALTH— WAIVER. 

An application was pleaded in which was an agreement that the an- 
swers which are warranted tobe true, should be the basis of the 
contract, and alleging breach of warranty in regard to health. 

Held, That where there was nothing in the plea showing that the appli- 
cation was in any way referred to in the policy, statements therein 
could not be alleged as warranties. 

Held, That a breach of warranty must not be of the mere letter, but the 
spirit of the warranty. 

Part payment of a claim by a company to the executor in collusion to 
defeat creditors is a waiver of breach of warranty as to such part, 
but not as to the whole; but payment of part in good faith as a 
compromise is not such waiver. Mutual Benefit Life Ins. Co. vs. Lehman 
et al., 988. 


See Description 1; HeiattH 4; Mepicat Examiner 1, 2; OTner Insurance 1; 
Premium 4; Svicrpe 1. 


APPRAISAL. See ARBITRATION, 
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ARBITRATION. 


1. AcTION IN CASE OF. 


A stipulation in a contract providing for the settlement by arbitration of 
all controversies and disputes that might subsequently arise be- . 
tween the parties is invalid, because its effect would be to oust the 7 
courts of their jurisdiction; but if the arbitration agreement relates 
only to the determination of some preliminary matter, such as the 
amount of damages to be recovered, and does not apply to the whole 
question of liability, such provision, when a reasonable and definite Pe 
method is provided for choosing the arbitrators, is valid and en- 
forceable. 


A provision of this kind in a contract may make such determination by 
arbitration a condition precedent to the maintenance of an action 
upon the contract, or it may be simply a collateral and independent 
agreement, which will not prevent the maintenance of a suit upon 
the principal contract, but which would be the basis of a separate 
action in case of its breach. This depends upon the construction of 
the arbitration provision. When the contract provides that no 
action upon it shall be maintained until after such an award, then 


the award is a condition precedent to the right of action. Fisher vs. 
Merchants’ Ins. Co.. 45. 


2. AWARD WHEN PRECEDENT TO ACTION. j 


A policy of fire insurance contained this provision: ‘‘In case of loss 

under this policy, and the failure of the parties to agree as to the i 
amount of loss, it is mutually agreed that the amount of such loss | 
shall be referred to three disinterested men, the company and the f 
insured each choosing one out of three persons to be named by the 
other, and the third to be selected by the two so chosen. The award 
in writing by a majority of the referees shall be conclusive and final 
upon the parties as to the amount of loss or damage, and such refer- 
ence, unless waived by the parties, shall be a condition precedent to 
any right of action, in Jaw or equity, to recover for such loss; but no 
person shall be chosen as referee, against the objection of either 
party, who has acted in a like capacity within four months.” 


The property covered by the insurance policy having been destroyed by 
fire, the plaintiff and the defendant company selected arbitrators in 
the manner provided in the arbitration clause above quoted. These 
arbitrators fixed a time and place for hearing, gave notice to the 
parties, heard them together, with their counsel and witnesses, and 
made an award in writing, fixing the amount of damages sustained 
by the insured by reason of the destruction by fire of the property 
covered in the policy. 


In this action upon the policy, the plaintiff sought to recover damages 
irrespective of the amount awarded by the arbitrators, upon the 
ground that the award was invalid and void by reason of the mis- 
conduct of the referees during and prior to the hearing before them. 
The declaration contained no averment to the effect that the al- 
leged failure of the arbitration was through any fault of the defend- 
ant. 

Held, That, the determination by arbitration of the amount of loss hav- 
ing been specially made by the parties a condition precedent to any 
right of action, it was incumbent upon the plaintiff to prove per- 
formance or a valid excuse for nonperformance; that if the award 
of the arbitrators was invalid as claimed by the plaintiff, for rea- 
sons set out in the declaration, it was the duty of the plaintiff to 
seek a new determination of the amount of his loss in the manner 
provided by the contract; that the action can only be main- 
tained to recover the amount determined upon by the arbitrators, 
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or, if their determination and award were invalid, then the plaintiff 
must allege and prove either that the amount of the plaintiff’s loss 
has been determined by other arbitrators chosen in the manner 
stipulated by the parties, or some sufficient reason why such a de- 
termination has become unnecessary or impossible. Fisher vs. Mer- 
chants’ Ins. Co., 45. 


3. Dray or Proors or Loss, 


The policy required a sworn statement to be rendered forthwith. 


Held, That where the fire occurred on October 7th, and the statement was 
filed after December 15th, it was not a compliance, in the absence of 
good reasons for delay. 


A charge that while the statement, though delayed, might be waived in 
various ways described, was erroneous as not clearly pointing out 
that it was too late unless there were good reasons for the delay. 


Where the policy stipulated for arbitration, and that it should not affect 
any other question than that of the loss, such arbitration is not a 


waiver of the required statement forthwith. Cook vs. North British § 
Mercantile Ins. Co., 3=5. 


4, Dury as TO—SaALE IN CASE OF. 


The insurance was under a standard policy, which provided for an ap- 
praisal in case of disagreement, and further stipulated as to when 
the loss should become payable where an appraisement has been re- 
quired. After some unsatisfactory negotiations, the insured sug- 
gested an appraisal, and afterwards wrote to the company that un- 
less an appraisal was agreed to within five days it would be deemed 
to be waived, and he would proceed to dispose of the goods, to which 
no response was made. 


Held, That the insured was not obligated to initiate an appraisal. 


Held, That where the company knows that a prompt appraisal is de- 
sired to save further damage before the property is ‘sold and the in- 
sured, in the belief that it waived, sells a portion of the goods, it 
cannot wait until it knows that through such sale the appraisement 
is impossible, and then make demand for an appraisal, and a jury is 
warranted in finding that there was no intention to call for such ap- 


praisement, until it was known to be impossible. Chainless CycleMfg. 
Co. vs. Security Ins. Co. of New Haven, Conn., 324. 


5. Errect oF MISCONDUCT IN. 


For the arbitration of disagreements between the insurer and insured as 
to the loss and damage sustained at a fire the Minnesota standard 
policy contemplates and provides for a board of referees, to be made 
up of disinterested and impartial men chosen for their ability and 
fairness. 


Such board of referees is a quasi court, governed by the rules applicable 
to common-law arbitration. 


While allowed reasonable freedom to personally inspect the ruins of a 
fire, the debris and remnants of damaged goods, for the purpose of 
applying their knowledge in considering evidence, the inquiry must 
be conducted by the board in the usual manner of receiving evi- 
dence and examining witnesses in the presence of the interested 
parties or their counsel, subject to the tests of cross-examination. 


Where two of the referees proceed to act together, privately collecting 
information and examining witnesses without regard to the third 
referee, finally making up the award without reference to him, and 
where evidence is received by the full board without affording the 
parties concerned an opportunity to be present in person or by 
counsel, such conduct will invalidate the award. 








1084 ‘Digest Index, 1902. 


A party does not assume the consequences of irregularities and miscon- 
duct on the part of a referee merely because it was known to him 
that he was a professional referee on behalf of the interests of the 
opposite party. 

When one of the parties to such a controversy refuses to abide by an 
award on the ground of misconduct of referees, and notifies the 
other party of that fact, stating the grounds of objection, and de- 
manding a reappraisement, the party so notified has the option to 
stand by the award or submit to a reappraisement; and if he shall 
elect to abide by the award, and the same is adjudged illegal for the 
cause assigned, then there can be no resubmission to other referees, 
but the damages may be determined in the action brought to set 
aside the award. 


Evidence considered and held to sustain the findings of the court in ref- 
erence to the amount of damage and the misconduct of the referees. 


Christianson vs. Norwich Union Fire Ins. Soc., 218. 


6. FarLuRE OF—SALE OF SALVAGE, 


A failure of a master to find which party was at fault in a failure of ar- 
bitration will not be ground for referring back the report where it 
appears that such finding was virtually waived by the litigants. 

A loss becomes due and payable sixty days after the required proofs 
have been furnished, and begins to draw interest under the Missouri 
statute where the policy provides that it shall be payable after such 
proofs have been furnished, including an award when appraisal 
has been required and there has been no such appraisal. 


Where the insured sold the damaged stock against the protest of the 
company, pending efforts to secure an arbitration, the amount re- 
ceived through the sale is not binding on the company as to its 


value. Ivading Ins. Co. vs. Egelhoff (American Ins. Co. of N. A. et al. In- 
terveners), 775. 


7. Jorsr APpRAISAL—SALE OF SALVAGED Goons. 


Where the representative of a company that demanded a separate ap- 
praisal did not join in the negotiations for a joint appraisal by the 
other insurers, but afterward co-operated with them and took advan- 
tage of whatever was done, and was notified of all that occurred and 
made no objections, the company cannot allege that it was not a 
party to the joint appraisal. 

The right of a company under its policy to an option to take its pro rata 
share of the salvage is not violated by a sale of part of the salvaged 
goods by the insured where enough remains unsold to enable the 
company to exercise its option. 

A demand for an appraisal is a waiver of the question of liability, and 
leaves open only the question as to the amount of liability. 


The expenses of the sale of salvaged goods should be apportioned among 
the insurers. North German Ins. Co. vs. Morton-Scott-Robertson Co., 580. 


8. WaAtverR oF APPRAISEMENT. 


Where an appraisement by two appraisers who should select an umpire 
was a condition precedent, inability of the appraisers, acting in good 
faith, to select an umpire was not a waiver of the right to an ap- 
praisement, which justified a suit; other appraisers should be se- 
lected. 

An averment that all the conditions of the policy have been performed 
does not cure a complaint which shows that there has been no com- 
pliance with the requirement regarding an appraisement, and which 


fails to allege a waiver. Vernon Ins. & Trust Co. vs. Maitlen, 672. 
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9. Watver or REPLACEMENT. 


An agreement made by an insurance company whereby the actual cash 
loss and damage done to the property of the insured was submitted 
to arbitrators for decision and award is a waiver on the part of the 


company of an option of repair, reserved in the policy. Alliance Co- 
operative Ins. Co. vs Arnold, 943. 


ASSESSMENT. 


WAIVER OF DELINQUENT—MuvtTvuAL CoMPANY. 


A provision in the policy of a mutual fire insurance company that; if the 
member holding the policy “fails to pay any assessment * * * 
at the time specified in the notice sent him by the secretary,” it shall 
become void, is within the purview of the rule as to waiver of for- 
feitures, and will be waived by acts of the company inconsistent 
with an intention to rely thereon. 

A further provision that, if the policyholder afterward pay the amount 
due from him, the policy “shall be holding from the date of the 
receipt of said amount,” will prevent receipt of the amount of a de- 
linquent assessment from operating as a waiver of forfeiture under 
the prior provision, if at the time of the receipt of such assessment 
any of the insured property remains in existence to which the re- 
vived insurance may aitach. 

Whether, if the delinquent assessment was levied prior to loss and to 
meet losses accruing prior thereto, receipt of the amount thereof 
subsequently with knowledge of the loss will constitute a waiver of 
the forfeiture, quere. 


But where all the property covered by the policy is destroyed by fire 
while the policyholder is delinquent, so that nothing remains to 
which renewal of the insurance might attach, receipt of the amount 
of subsequent assessments, levied after the loss, in addition to the 
assessment levied prior to and delinquent at the time of the loss, 
with knowledge of the facts, is inconsistent with reliance upon the 
forfeiture, and is a waiver thereof: Association vs. Burr (62 N. W., 
466, 44 Neb., 256) distinguished. Johnston vs. Phelps County Mut. Ins. 
Co., 196. 

See BENEVOLENT Society 1, 2. 


ASSESSMENT COMPANY. 


1. CHANGE TO LEVEL PREMIUM. 


Where the change from an assessment to a level-premium basis has 
been made by a life company, and such change is authorized by its 
charter and by the statute, it cannot be claimed that the company 
has departed from the fundamental law of its being in a manner 
forbidden either expressly or by implication. 

Where no contracts have been repudiated by such company and the as- 
sessments have not been unreasonably increased, it cannot be 
claimed in the absence of evidence to the contrary that the rights 
of policyholders have been impaired by the change. 

{t ought not to be open to every disgruntled member to file a bill for the 
dissolution of such a corporation without just ground of complaint. 


J.C. Iversen et al. vs. Minnesota Mut. Life Ins. Co. et al., 947. 


2. DISTINGUISHED FROM FRATERNAL SOCIETY. 


A. society having a lodge system and ritual, incorporated in another 
State under an act providing for societies to furnish indemnity to 
widows, orphans, * * * and relatives of deceased members, is 





| 
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not an assessment life company rather than a fraternal society, 
within the statutes of Pennsylvania, because it has no sick benefit, 
has assessment rates fixed according to age, and promises specific 
sums at death. 


But where such a society was refused a register as a beneficial society, 
and could not legally do business as such, it will be regarded as an 


assessment life company. Keefer vs. Modern Woodmen of America, 718. 
ASSIGNMENT. 


1. Patp-up Poticy—Ricuts or WIFE. 


A policy on the life of the husband, payable to his representatives, was, 
in accordance with an option which it contained, exchanged for a 
paid-up policy and made payable to his wife, assignee, or her legal 
representatives. 


Held, That the second policy was simply a continuation of the original 
contract under the option, and not a wife’s policy under the New 
York statutes of 1840, or under the statutes of 1879 allowing assign- 
ments of policies for the benefit of the wife, with the consent of the 
husband. 


Held, That the written consent of the husband was not required for its 

assignment. Dannhauser vs. Wallenstein, 367. 
2. SuRETy. 

Evidence was admissible to show that an assignment on the policy was 
for the purpose of securing the assignee, who was surety of the in- 
sured in purchasing the property. Matthews vs. Capital Fire Ins. Co. 
et al., 1064. 


See MortGaGeE 1; Premium 2, 3; Premium Loan; TENANT 2; TiTLE 1. 
ATTORNEY’S FEES. See Morreacee3 ; OTHER INsurANCE 5; Proor oF DEATH. 


AWARD. See ARrsirraTION. 
BANKRUPTCY. 


TITLE To Potricy. 


Section 6 of the United States Bankrupt Act provides that it shall not 
affect the allowance to bankrupts of the exemptions prescribed by 
State laws. 

Held, That the section does not pervade the whole act, but is controlled 
by Section 70a, which provides that when the bankrupt has a policy 
which has a cash surrender value payable to himself or his repre- 
sentatives, he may continue to hold such policy free from creditors 
by securing such cash value to the trustee in bankruptcy, otherwise 
the policy should pass to the trustee in bankruptcy. 

Held, That where the policy was payable to the wife if she survived the 
husband, otherwise to himself, and both husband and wife were 
bankrupts, the policy passed to the trustees as assets of each in pro- 
portion to their respective interests. Jn re Holden et ux., 859. 


See Empnoyers’ Liasruity 1. 
BENEFICIARIES. 


TitLEe To INSURANCE MONEY. 


Held, That the company could not object that an administrator was not a 
proper party, where it had advised that the estate which he repre- 
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sented was one of the beneficiaries, and that he should join in the 
proofs of loss. 


Where the policy was payable to two beneficiaries and provided that in 
case of their previous death the benefits should go to the legal repre- 
sentatives of the insured, and one of the beneficiaries died, his inter- 


-@ est went to such legal representatives. Andrus et al. vs. Fidelity Mut. 
Life Ins. Ass’n, 653. 


BENEFICIARY. 


RiGut To INSURANCE MONEY. 


The policy provided that payment to any person furnishing satisfactory 
proof that he or she was executor, administrator, husband or wife, 
or relative by blood or beneficiary, upon its production should be 
conclusive as to the right of the payee to receive the payment. 


Held, Where no beneficiary was named in the policy, payment to any 
such parties should be conclusive as against a beneficiary named in 
the application, which was not a part of the policy because no copy of 
the same was returned with it. As to the ultimate right to the pro- 


ceeds when collected, no opinion is expressed. Western § Southern 
Life Ins. Co. vs. Galvin et al., 738. 


See Benevo.ent Society 3, 6; INpustR1aL Poticy; SurvivorsHip; TITLE 2. 


BENEVOLENT SOCIETY. 


1. AGENcy oF SECRETARY—FAILURE TO RECEIVE ASSESSMENT. 


An action at law will lie on a certificate of membership which provides 
that upon death of the member the association will pay to the bene- 
ficiary therein named, out of the mortuary fund, the amount of one 
assessment on the membership, not exceeding $2,000. 


Where the constitution of the association provides that, upon the failure 
of a subordinate lodge to make a monthly report and to remit as- 
sessments, the secretary of the supreme lodge shall give notice 
(using a form prescribed) in writing, and mail such notice to the 

‘ president, secretary, and treasurer of the subordinate lodge, the fail- 
ure to make such report and remittance does not, in the absence of 
such notice, work a suspension of the subordinate lodge. 


Where it is expressly provided in the constitution of the association that 
the secretary of a subordinate lodge shall collect, and forward to the 
supreme lodge, all assessments against members, such secretary is 
the agent of the supreme lodge, and payments of assessments by 
members to such secretary are payments to the supreme lodge, not- 
withstanding the constitution declares, in general terms, that the 
officers of subordinate lodges are agents of the members, and not 


agents of the supreme lodge. Reed et al. vs. Ancient Order of the Red 
Cross, 889. 


SEI 


2. By-Law CHANGING ASSESSMENT. 


A bill in equity which seeks to enjoin action by a benevolent association 
under recent legislation, as illegal, and fails to set out whether by- 
laws had not been enacted under such legislation as might have 
legalized the action, is bad on demurrer. 


A benevolent association empowered to change its by-laws from time to 
time, and whose certificates are conditions on compliance with the 
by-laws, and do not prescribe the rates of assessment, was organized 
under by-laws which, it was alleged, gave no power to change the 
pian of assessments from a uniform rate to rates graded by age. But 
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subsequent legislation specifically authorized such associations to 
prescribe the method of assessing for benefits. 

Held, That by-laws passed under such subsequent legislation, authorizing 
graded assessments did not violate the contractual rights of certifi- 
cate holders originally assessed under a uniform rate. It was merely 
a change in the forms and methods which preserved the substance of 
the general plan. 

Held, 'That under subsequent legislation authorizing such associations to 
make payment to a supreme lodge for contributing to death losses in 
lodges of other States, a valid by-law may be adopted for that pur- 
pose where the association is in close affiliation with a lodge, al- 
though the latter is a foreign corporation. Messer et al. vs. Ancient Or- 


der of United Workmen et al., 451. 


3. CHANGE OF BENEFICIARY. 

The by-laws of a benevolent society provided that a member could 
change the beneficiary in the manner designated by requesting and 
securing a new certificate, but only on the payment of twenty-five 
cents. 

Held, That strict compliance with the by-law was necessary. A letter 
to a collector requesting such change and inclosing the fee, which 
did not reach the association until after his death, where the col- 
lector had no authority to receive the fee as an agent, did not effect 
the change of beneficiary. 

Held, That the mere mailing of a letter requesting the change could ef- 
fect nothing until its delivery where the insured was not authorized 
to so mail. The request was only effectual when it reached the 
company and was too late after his death. The mail was the agent 
of the insured. 

Held, That where the by-laws, as here, prescribe a specific method, a be- 
quest by will is ineffectual to change the beneficiary. 

Held, That where the right of the original beneficiary is thus fixed, an 
action cannot be maintained by the party thus named as a substi- 


tute. Sink vs. Fink, 833. 
4. RepvuctTIon oF CERTIFICATE, 


The certificate ot a benevolent society promised to pay $5,000, condi- 
tioned as to payment of assessments and deduction for advances for 
sick or disability henefits in accurdance with the by-laws. The 
promise was made in consideration of compliance with existing and 
future by-laws. 

Held, That the society was not authorized to reduce the face of the cer- 
tificate by a subsequent by-law providing that not more than $2,000 
shall be paid on any certificate, or that a percentage shall be de- 
ducted for an emergency fund. 

Heid, That the express promise was conditioned only on the by-laws as 
to assessments and deduction for advances. Compliance with the 
by-laws does not extend to reduction of a certificate which any ordi- 
nary man would be led to suppose secure. 

Held, That the statute authorizing the creation of an emergency fund 
does not authorize an infringement of obligations under contracts. 


Newhall vs. Supreme Council American Legion of Honor, 389. 


5. REINCORPORATION OF —OBLIGATIONS OF MEMBERS. 


A benevolent order secured a new charter under a special act of Con- 
gress under a nearly similar name, the act providing that all debts, 
claims, things in action or other matter of business whatsoever 
should survive and succeed to and against the new corporation, 
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which assumed the business of the old. The action was taken 
without the knowledge or consent of the plaintiff member, who 
had agreed to be bound by all the laws of the original corporation, 
and who continued to pay his dues as before, in ignorance of the 
change. 

Held, That the member was not bound by a rule passed by the new cor- 
poration which he knew nothing of, and had never assented to. 
He owed no duty to the new corporation which had assumed the 
obligations of the old. He was bound only by his obligations with 


the original corporation. Richter vs. Supreme Lodge, Knights of Pythias, 
1060. 
6. TirLe or WIFE. 


A certificate in a benevolent society was made payable to the wife of the 
member, and was delivered to her by him. .Subsequently, and with- 
out her knowledge, he secured a new certificate, changing the bene- 
ficiary to his parents, making affidavit that the former certificate 
had been lost. The rules of the society provided that in case of 
change of beneficiary the former certificate should be surrendered, 
unless an affidavit was made that it was lost. 

The wife claimed that the certificate had been given to her, that the 
affidavit was fraudulent, and that she was entitled to the insurance 
money. 

Held, That she had no vested interest and could not allege fraud. 

Held, That her claims were not superior to those of the parents. 


Held, That the fact that the premiums were paid out of a community 
property did not prevent insured from changing the beneficiary. 


Held, That an intention to make the handing of the certificate to the 
wife a gift did not prevent a change of the beneficiary. Cadevs. Head 
Camp, Pacific Jurisdiction Woodmen of the World et al., 314. 


See AssessMENT Company 2; FRATERNAL Socrery. 
BROKER.’ See Cancetuation 3. 


BUILDING. 


DESTRUCTION OF UNSOUND—MEAsURE OF DAaMAGES—RISK. 


The police power of a municipality to order the demolition of unsound 
buildings cannot be questioned, but its abuse is subject to judicial 
control. Such order for the destruction of a building damaged by 
fire is not of itself conclusive as to the possibility of repairing it 
and rendering it a safe structure. 


Where an insurer takes the risk on an old and insecure building it 
incurs the obligation to pay for a total loss where, through the 
operation of fire, that building cannot be repaired so as to convert it 
into a safe structure. The indemnity is not to be estimated by the 
cost of repairs when the building cannot be made safe and is con- 
demned and ordered demolished by the municipal authorities. The 
value of the old building at the time of fire is the measure of in- 
demnity. 

Where the insurance was on the main building and rear building at- 
tached, it covers a yard wall separating the yard from the adjacent 
premises. 

Where one of the walls was a party wall and the damages were such 
that the buildings could not be repaired and made safe, and there 
was a constructive total loss, the insured was entitled to recover 
the whole value of the party wall, and the right of the insured 


VOL. XXXI.—69. 
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‘against the owner of the adjacent premises will pass by subroga- 
tion. Montelone vs. Royal Ins. Co., 689. 


See Frxrurzs. 
BY-LAW. See BENnevotent Society 2, 3. 4. 


CANCELLATION. 


1. AvTHORITY OF AGENT.—RATIFICATION. 


One engaged in a general fire insurance business, representing a number 
of companies, may be authorized by an owner desiring to keep his 
property insured to accept for him the company’s notice of cancella- 
tion of an existing policy, and thereupon to write the risk in another 
company. Such authority may be directly given, or may be inferred 
from a course of dealing between the parties involving such transac- 
tions. But there is no presumption that the agent, to procure a 
policy of insurance, has authority, after he has procured and deliv- 
ered it to the insured, to receive notice of cancellation and discharge 
the policy. 

Ratification of an act done without authority can be effectual only where 
the act is done by one professedly acting in the name of the party 
sought to be charged as principal, or for his benefit. And where the 
one who does the act neither has, nor professes to have, authority to 
represent another, the subsequent assent of such other to be bound 
as principal has no operation. Johnson vs. North British § Mercantile 


Ins, Co., 51d. 
2. MISREPRESENTATION AS TO HEALTH—EQUITABLE RELIEF. 


Whether a court of equity will take cognizance of a case where there is 
an adequate remedy at law, rests in the sound discretion of the court 
where there are circumstances which show that the legal remedy 
may not be efficient to the ends of justice and its prompt administra- 
tion. 

The application to a company of another State provided that the policy 
should not take effect until the premium had been paid while in good 
health. The representative of insured paid the premium and pro- 
cured the policy, concealing the fact that the insured, who died two 
days later, was dangerously ill. The policy called for the payment, 
not of cash, but of a series of bonds with interest, running for years, 
which could be successively sued on. 

Held, That the company had no adequate legal remedy against a harass- 
ing litigation, especially where, if sued in a State court, it might be 
unable to set up the application, and was entitled to an injunction 
against any suit on the policy and to its cancellation in equity in a 


Federal court. Mutual Life Ins. Co. of N. Y. vs. Pearson, 542. 


3. Notice TO BRokKER—TENDER OF UNEARNED PREMIUM—STANDARD Poticy. 


Where the agent wrote repeatedly to the broker who was authorized to 
represent the insured, asking for cancellation and return of the 
policy, and the broker’s replies urged delay until it could be found 
whether the company could not be induced to recede from its posi- 
tion, it is immaterial what language was used by the agent, so long 
as it conveyed his intention to avail himself absolutely. and imme- 
diately of his privilege to cancel. 

The policy, issued by a company of another State, was, in form, the 
standard policy of New York, and provided for cancellation upon five 
days’ notice, and in case “this policy shall be canceled as hereinbe- 
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fore provided” that the unearned premium should be returned upon 
surrender of the policy. 

Held, That a tender of the unearned premium was not necessary to com- 
plete the cancellation. The policy terminated five days after notice 
was received. 

Held, That the policy was not governed by the statutory construction of 
the standard policy of New York by the courts of that State. 


Schwartzschild §° Sulzberger Co. vs. Phoenix Ins. Co. of Hartford, 483. 


4. Riast To UNEARNED PREMIUM. 


Under the provisions of section 46, art. 2, c. 43, Comp. St., 1899, an insur- 
ance company transacting business in this State must cancel a 
policy of insurance upon request of the insured or his legal repre- 
sentative, and return to such party or his representatives the net 
amount of premium, after deducting the agent’s compensation and 
the customary short-rate premium for the expired term. 

After request for cancellation and repayment of unearned premium by 
the party insured, the right of such party to the unearned premium 
becomes absolute, and is subject to assignment and recovery thereon 
by the assignee. 


The decision of the trial court upon questions of fact, regarding which 
there is a conflict in the evidence, will ordinarily not be disturbed 
by the Appellate Court. 

The plea of ultra vires cannot be interposed by a stranger to the con- 
tract, who cannot show a violation of a duty owing to himself. 


Under the provisions of section 46, art. 2, c. 43, Comp. St., 1899, providing 
for repayment of unearned premium upon cancellation of an insur- 
ance policy by request of the party insured, the commission actually 
paid to the agent or solicitor should first be deducted, and the per 
cent of the unearned premium should then be computed on the re- 
mainder. 


The right of a party to withdraw or amend a stipulation of facts filed in 
a case is within the sound discretion of the trial court, and the rul- 
ing of the trial court with regard thereto will not be disturbed in 


the absence of abuse. State Ins. Co vs. Farmers’ Mut. Ins. Co., 761. 


5. Ricur To UNEARNED PREMIUM. 


A request for cancellation of an insurance policy, and claim of unearned 
premium, takes effect from the time of its receipt by the insurer, 
with tender of the policy. 

When trial court’s finding that new insurance was taken out, and was 
in effect, before presentation of first insurance policy for cancella- 
tion, is supported by sufficient evidence, and the first policy con- 
tained a clause avoiding it in case of additional insurance, judgment 
of the trial court against any recovery of unearned premiums will 


be sustained. Jarmers’ Mut. Ins. Co. vs. Phenix, Ins. Co. 780. 


6. WatverR oF Notice By AGENT. 


The rule adopted on the former appeal (80 Minn., 139) that a general 
insurance agency representing several companies may act for the 
insured in waiving notice of cancellation, and thereupon at once 
issue a renewal policy in another company, carried by such agency, 
followed and approved. 

Evidence of business usage and conduct between such agency and the in- 
sured considered. and held sufficient to require a submission to the 
jury of the question whether authority to waive notice of cancella- 
tion and to renew the insurance in another company by the agency 
had been established. 
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Where the manager of such general insurance agency directs a clerk to 
cancel a policy, and write it in another company, and the clerk acts 
immediately upon such direction, as under the facts in this case, the 
jury were authorized to find that the act of such clerk was the act 
of the agency in tb*.i respect. 

Where the insurance agent has the right to waive notice of cancellation 
and to select the company in which the renewal is to be made, and 
renews the same subject to rejection by the insured, the renewal 
policy constitutes a valid contract of insurance until the same is so 
rejected. : 

Where it is sought to prove an implied authority on the part of an agent 
to waive notice of cancellation for the insured and renew policies by 
custom through usage and business conduct solely, neither the in- 
sured, insurer, nor their agents would be authorized to give their 
conclusions or understanding as evidence of the effect of the facts to 


establish such authority. Hamm Realty Co. vs. New Hampshire Fire Ins. 
Co. 241. 
7. Watver or Proors. 


The policy had, without consent of insured, been returned to the home 
office, where it was canceled without his knowledge. After the loss 
a party representing himself as adjuster, came to insured with the 
policy and denied liability. 


Held, That proofs of loss were waived. Morgan vs. Illinois Ins. Co., 639. 
See AGENT 1 ; INTEMPERANCE ; PREMIUM 5; RENEWAL. 


CARRIER. See SuBrocation. 
CERTIFICATE. See BENEvoLENT Society 4. 
CHATTELS. See Risk 4. 


CHILDREN. See Wrre’s Poticy. 


CLEAR SPACE. 


WakRRANTY AS TO—ParoL EvmDENCE IN CASE OF WRITTEN CoNTRACT—WAIVER 
BY AGENT, 


It is a fundamental rule of law that parol contemporaneous evidence is 
inadmissible to contradict or vary the terms of a valid written in- 
strument. 


When parties have deliberately entered into a written contract in such 
terms as import a legal obligation, without any uncertainty as to 
the object or intention of such transaction, it is conclusively pre- 
sumed that the whole transaction of the parties, and the extent and 
manner of their undertaking, was reduced to writing; and all oral 
testimony of previous negotiations or statements between the 
parties, or contemporaneous therewith, are merged in the written 
instrument, in the absence of fraud or mutual mistake of the 
parties. 

A contract in writing, if its terms are free from doubt or ambiguity, 
must be permitted to speak for itself, and cannot by the courts, at 
the instance of one of the parties, be altered or contradicted by parol 
evidence, unless in case of fraud or mutual mistake of facts, and 
this principle is applicable to contracts of insurance. 


A stipulation in an insurance policy which reads, ‘‘ Warranted by the 
assured that a clear space of two hundred feet, tramways excepted, 
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shall always be maintained between the lumber hereby insured and 
any mill or other manufacturing establishment, or else this policy 
shall be void,” is a reasonable and competent provision to insert or 
attach to the policy. 

It is reasonable and competent for insurance companies to provide in 
their policies that no officer, agent, or other representative of the 
company shall have the power to waive such stipulation of war- 
ranty, unless indorsed thereon or added thereto. 

Where an insurance policy contains such a stipulation of warranty, and 
provides that no officer, agent, or other representative of the com- 
pany shall have the power to waive any condition or provision of 
the policy, unless such waiver shall be written upon. or attached 
thereto, such limited grant of authority is the measure of their 
power. 

Where such limitation is expressed in the policy, the assured is pre- 
sumed to have notice and knowledge of such limitation, and is 
bound thereby. 

Where the waiver relied on is the act of an agent of the insurance com- 
pany, it must be shown that the agent had express authority from 
the company to make the waiver, or that the company subse- 
quently, with knowledge of the facts, ratified the unauthorized ac- 


tion of the agent. Liverpool § London § Globe Ins. Co. vs. T. M. Rich- 
ardson Lumber Co., 997. 


COINSURANCE. See Conrrisution; StanparpD Poricy; VatvEep Poticy 2; 
WRONGDOER. 


CONTRACT. 


1. WHEN INCOMPLETE. 


Cne Cameron owned a large lumber plant valued at about $500,000, 
which was uninsured when his manager, one Reddy, was solicited 
to insure by Craig, a local agent, whose firm represented a number 
of companies, and finally agreed to insure certain properties for an 
aggregate of $70,000. The amount of insurance on each property, 
the premiums and the time it was to go into effect were agreed to, 
but neither the companies nor the specific properties’ which any one 
company should carry were agreed on, except that the manager 
requested that each company should be limited to $5,000, though 
this was left to the discretion of the agents. But the policies, when 
written, were to be subject to the approval of the owner or mana- 
ger. Eighteen policies were written, including the one in suit, 
which was for $15,000, on a certain drying house, and which was in 
a company whose agency was only secured after the original agree- 
ment with the manager had been made. The policies were to take 
effect according to their terms, at noon. About an hour before noon 
a fire was discovered which burned the drying house. The policies 
had not been delivered or accepted or any premium paid. After- 
ward the owner obtained possession of the policies, representing, 
according to the agents, that none of the property covered by them 
had been burned, but declined to retain any except the one in suit, 
claiming that they were for too large amounts. The one in suit 
0 for the largest. amount, only one other covering more than 

5,000. 

_Held, That the negotiations between the agent and the manager never 
matured into a binding contract with the companies until their 
policies had been delivered and accepted according to their terms. 

Feld, That even if the agreement as claimed by the insured, was for in- 
surance to begin at the first moment of the day-of the fire, there was 
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not such an acceptance as bound the company in suit. German Ine. ; 
Co. of Freeport, Ill., rs. Downman et al., 741. f 


2. WuHen INCOMPLETE. 


The applicant applied through the local agent for a certain form of t 
life policy and was given a receipt for the premium paid, which re- ¢ 
cited that the policy applied for should be in force from that date, 
provided the application was accepted, but if rejected the premium i 
should be returned on surrender of the receipt. The receipt was ' 
to be void on notification that the policy had not been issued. The 
company declined to issue the policy applied for, but issued a policy 
on the endowment plan and sent it for submission to the insured, 
who died before it had been submitted, in ignorance of the fact. 

Held, That the issue and forwarding of the endowment for submission 
was a rejection of the original proposal, and as the minds of the 
parties never met, the endowment was not in force. 

Held, That the receipt was not a_contract for temporary insurance until 
the company had acted on the application, but a mere qualified ac- 
ceptance to become effective only upon the approval of the applica- 
tion, and there was no binding contract of insurance. Mohrstadt vs. 
Mutual Life Ins. Co. of. N. Y., 769. 


See Paro. Conrract; Pretrmrary-Term Contract; WritTEN CONTRACT. 
CONTRACTOR. See InsuraBLeE INTEREST. 


CONTRIBUTION. 


CornsuRANCE CLAUSE. 


Property valued at $124,660, on which the loss was $45,321, was insured 
in one company for $42,500, and in four other companies for an ag- 
gregate not exceeding $17,500, with a provision that they should be 
liable, in case of loss, for no greater proportion of the loss than the 
sum insured bore to 80 per cent of the value. All the policies pro- 
vided that they should not be liable for any greater proportion of 
the loss than their amount bore to the total insurance. 

Held, That the actual amount insured under the four policies was lim- ; 
ited to their actual liability, as stated in their terms, which was ' 
only $7,932.84, and the first policy should contribute on the basis of ' 
its liability of $17,500. The insured was not a coinsurer under the 
four policies of 20 per cent of the value. Farmers’ Feed Co. of N. J. vs. 

Scottish Union § National Ins. Co. of Edinburgh, 84. 


See MortGaGEe 2, 
CREDITORS. See Titte 1, 6. 


DEATH. See Proor or Deats ; SuRVIVORSHIP. 


DESCRIPTION. 


1. Mistake or Risk spy AGENT. 


The policy insured a dwelling on M. Street. The dwelling destroyed 
was located on L. Street, though the insured had also a dwelling on 
M. Street. 

Held, That where the application was written by the agent, evidence of 
the insured was admissible that he pointed out the house in L. 
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Street to the agent as the one to be insured, and that he had con- 
tracted for insurance on it, where it was testified by insured that 


he had sometimes heard L. Street called M. Street. Alabama Mutual 
Fire Ins. Co. vs. Minchener, 909. 


2. Morvan MIsTAKE, 


A correct description of the property in the policy was afterwards 
changed by the agent, at the request of the insured, so as to describe 
a piece of land adjoining, under the belief that the latter was the 
correct description. 

Held, That it was a mutual mistake of the parties which the court was 
entitled to correct in a suit on the policy. German Ins. Co. vs. Kirken- 
dall et al., 274. ‘ 

See Location. 


DISCRIMINATION. 


1. Law ConstrvuED—INSURANCE OF AGENT. 

The Kentucky statute forbidding discrimination in rates between indi- 
viduals of the same class and expectation of life, or making any 
contract other than is plainly expressed, or allowing discrimination 
in rates is not unconstitutional as being in restraint of trade. 

A life company may insure its agent on the same terms as others of his 
class, in settlement of its debt to the agent. It is not necessary to 
recite in the contract that the premium is not paid in money. 


But if the payment was more than the fair value of the thing paid for 
with the design of giving a rebate on the premiums it would be a 
violation of the statute. Equitable Life Assur. Soc. vs. Commonwealth, 
407. 

2. WAIVER. 
The practice of allowing a waiver to be proved in court where it has not 


been alleged in the pleadings, in the case of insurance companies, is 
not a discrimination against them in violation of the Fourteenth 


Amendment, but a legitimate classification. Andrus et al. vs. Fidelity 
Mut. Life Ins. Ass’n, 653. 


DIVIDEND. See Premivm 6. 
DIVIDENDS. See Parp-vup Poticy. 
ELEVATOR. See Use anp Occupancy 1. 


EMPLOYERS’ LIABILITY. 


1. Measure oF DamaGEs— BANKRUPTCY. 


A policy of insurance against the loss sustained by an employer through 
accidents happening to his employees contained the following 
clause: ‘‘No action shall lie against the [insurance] company as re- 
spects any loss under this policy, unless it shall be brought by the 
insured himself to reimburse him for loss actually sustained and 
paid by him in satisfaction of a judgment, after a trial of the issue.” 
Held: 

That not the amount of the employee’s judgment, but the amount paid 
by the employer thereon, was the sum for which the insurer was re- 
sponsible. 
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That the transfer of the employer’s property to a trustee in bankruptcy, 
by operation of the United States bankrupt act, was payment, within 
the requirement of this clause, and perfected the liability of the in- 
surer for so much as the employee was entitled to receive out of the 
bankrupt’s estate. 

That this liability of the insurer passed, by force of the bankrupt act, to 
the trustee in bankruptcy, as assets of the estate. 

That the amount for which the insurer is liable will be determined by 
ascertaining what percentage all the assets of the bankrupt, outside 
of this policy, will pay on all the debts proved against the estate, 
outside of the employee’s judgment. The insurer is answerable for 
the same percentage of that judgment. Moses et al. vs. Travelers Ins. 
Co., 33. 

2. Novice or ACCIDENT, 

An employers’ liability policy provided that immediate notice should be 
given, in case of accident, together with full particulars, and that 
like notice and full particulars of any claim; that the company 
would defend the suit in behalf of the insured or settle the claim 
unless it elected to pay the indemnity agreed to the insured; and 
that the insured should aid in effecting settlement and securing evi- 
dence when called on, but should not otherwise interfere. 

Held, That immediate notice requires only due diligence under the cir- 
cumstances, and whether it is given is a question of fact. 

Held, That the particulars required were only such as were sufficient to 
enable the insurer to judge of the probability of a claim, and not an 
exhausting investigation to determine the facts upon a considera- 
tion of conflicting evidence. 

The liability of the insurer was not avoided by failure to forward to the 
counsel of the insurer, at his request, the summons served by the 
employee. Such failure was simply evidence as to whether he had 
sufficiently complied with the policy requirement as to aiding in 
securing information. 

Where there was considerable correspondence, and, as a matter of law, 
it could not be said that there was not a substantial compliance, a 
finding against the company will not be disturbed. Ward et al. vs. 
Maryland Casualty Co., (51. 


ENDOWMENT. See SurRENDER VALUE 2 ; TITLE 2, 
EQUITY. See Cance.uation 2. 


EVIDENCE. See Accmpent 2; Forrerrure; Heattu 1, 2; Parot EvipENCcE 3 
Proor oF DeatH; SuicrpE 2 


EXAMINATION. 


ConsTRUCTION OF INDIANA STATUTE. 


The act of March 2, 1899, of Indiana, to require insurance companies or- 
ganized by special act to file annual reports with the auditor does 
not in its title cover a section authorizing the examination of such 
companies and such section is void. Nor can it be claimed that such 
examination is for the purpose of verifying the report where it ap- 
pears that no report was filed. 


The act of 1877 which is an amendatory act of the act of 1865 relating to 
foreign companies, provides that the auditor shall exanfine the busi- 
ness of every insurance company doing business in the State. 
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Heid, That it applied only to foreign companies and did not authorize the 
examination of domestic companies. State ex rel. vs. Commercial Ins. 
Co., 868. 


SXPLOSION. 





Fay oF BUILDING. 


The policy was on a stock of goods, with written privilege to keep a lim- 
ited amount of gasoline. Conditions in finer print ‘covenanted” 
that the company should not be liable for loss caused by explosion 
unless fire ensued, and then for loss by fire only. Gasoline was kept 
in a tank in the cellar, from which customers were supplied through 
a pump in the store above. An explosion of gasoline vapor followed 
the lighting of a match in the celiar. 

Held, That where there was no evidence to support a theory of a fire al- 
ready existing in the cellar at the time of the explosion, a request to 
submit the question of such fire to the jury was properly denied. 

Held, That where no fire ensued, and the only damage was through the 
falling of the building and crushing of the stock, the policy was not 
liable. . 

Held, That the lighted match was not a fire within the meaning of the 
policy. Milton C. Mitchell vs. Potomac Ins. Co., 570. 


EXTENDED INSURANCE. See Premium 10; SurrenDER Vauue 1. 
FALL OF BUILDING. See Exptosion. 


FIDELITY. 


GUARANTEE OF AGENT —CHANGE OF DISTRICT. 


A company was insured by another against loss through an employee 
who was engaged as an assistant superintendent in connection with 
its Wilmington agency. Afterwards a new contract was made with 
him as district agent, extending his field of operations and supersed- 
ing the first contract. 

Held, That the extension of his field and business released the insurer. 

Where there was no evidence that the extensiofi of his field was known 
at the time, a letter alleged to waive all questions except that of em- 
bezzlement on the part of the insurer was not admissible. Sun Life 
Ins. Co. vs. United States Fidelity § Guarantee Co., 444. 


: 


RT 


FIRE. See Exptosion. 


FIXTURES. 


WHEN Part or BUILDING. 


The insurance was in specific amounts on house and on contents. A 
furnace weighing about 1,500 pounds stood on a brick foundation 
in the cellar, but could’ be disconnected from the pipes and removed 
without injury to the building by taking it apart. 

Held, That the furnace was part of the building. 


Held, That a boiler in which the water was heated by an attachment to 
a kitchen range, which was attached to pipes leading through the 
house, and fed from a tank in the attic, was part of the building. 


West vs. Farmers’ Mut. Ins. Co., 663. 
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FOREIGN COMPANIES. See Rermsvurance 1. 


FOREIGN COMPANY. 


UNAUTHORIZED INSURANCE—CONSTRUCTION OF SraTuTe. 


The fact that the plaintiff employed an agent within this State to so- 
licit orders and to make estimates upon lumber to be supplied by 
the plaintiff, that this agent had an office in the city of New York, 
that his compensation was determined by the commissions earned, 
that all orders obtained by such agent were sent from New York to 
the plaintiff at Jacksonville, where they were accepted or rejected, 
that the lumber and the bills therefor were sent from the home 
office at Jacksonville to its customers, coupled with the fact that the 
policy was issued and delivered in this State to the plaintiff’s 
brokers, do not bring the plaintiff within the application of section 
15 of the General Corporation Law. 


The taking out by the plaintiff within this State, of the policy sued on, 
was not doing business in this State within the meaning of the stat- 
ute; and to hold that a foreign corporation taking out a policy of 
insurance on its propérty in another State should be compelled to 
have a certificate that would enable it to transact its general busi- 
ness in this State, if violating no positive provisions of the State or 
national constitutions, would be opposed to public policy. And it is 
the duty of the court to give such a reasonable construction to stat- 
utes as will not render them ineffective, or read into them provisions 
that the Legislature cannot reasonably be supposed to have in- 
tended. 

The statute clearly indicates the scope of the law, and merely under- 
takes to regulate the business of foreign corporations, so that they 
shall not do business under more advantageous terms than those 
allowed to corporations of this State. Its purpose was not to avoid 
contracts, and it has no relation whatever to the incidental contracts 
of a foreign corporation, although entered into in this State, such as 
the insurance of the property of such foreign company in another 


State. Cummer Lumber Co. vs. Associated Manufacturers’ Mut. Fire Ins. 
Corp. of N. Y., 87. 
See Premium 3. 


FORFEITURE. 


WatvEeR OF—EVIDENCE oF CAUSE OF DEATH. 


The burden of proof is on the plaintiff to establish the truth of state- 
ments in application that are conditions precedent, when denied. 


The policy provided that forfeiture could only be waived by an officer, in 
writing. 

Held, That where such forfeiture was alleged, a reply that premiums 
had been received by the officers with knowledge of the facts, was 
sufficient allegation of an estoppel in pais, and in such case an in- 
struction that if the matters pleaded in reply were true, either a 
waiver or estoppel could be found, was harmless. 

A certified copy of the death register, kept according to statute by the 
registrar, was legal evidence as to cause of death. 

Where the president had testified that he knew nothing of the breaches 
of warranty complained of when the policy was issued, a question 
on cross-examination whether he had attempted to learn, was 
proper. But evidence as to the enormous number of policies issued 
in order to show the impossibility of such knowledge was properly 
excluded as too remote. 
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When language of counsel condemning the corporation and its president 
to the jury will justify a reversal. Hennessy vs. Metropolitan Life Ins, 
Co., 963. 


FRATERNAL SOCIETY. 


By-Laws oF. 

By-laws enacted by a fraternal insurance order will, in the absence of a 
clearly expressed intention to the contrary, be construed to have a 
prospective operation. Sovereign Camp Woodmen of the World vs. Thorn- 
ton, 1055. 

See AssEssMENT CoMPANY 2. 


FRAUD. See Acent 2. Heatrs 3, 4; Mepican Examiner 1; Premium Norte 4; 
Proors oF Loss 1. 


e« GASOLINE. See Exptosron. 
GUARANTEE. See Fmetiry. 


HAIL. See Winpl. 


HEALTH. 


1. EVIDENCE 4s TO. 


An affidavit regarding health of insured, made in connection with an- 
other case is not admissible in evidence. 

The policy required evidence regarding the truth of statements in the 
application which should be satisfactory to it, under penalty of ren- 
dering it void until furnished. 

Held, That if the evidence furnished is such as would be considered sat- 
isfactory by a person of common sense and honesty, it will bind the 
company, whether satisfactory to it or not. 

Held, That a demand for such evidence by the company did not avoid 
the policy until the insured had failed to furnish it. Thompson vs. Se- 
curity Trust § Life Ins. Co., 699. 


2. EvipEence or SICKNEss. 


The company alleged that at the time of issuing the policy the insured 
was, and had for a long time been, sick of several diseases of a seri- 
ous character, which was well known to her and to the medical ex- 
aminer, and that she and her husband, the beneficiary, and the 
physician fraudulently conspired to defraud the company, and that 
she falsely answered many of the questions asked at the examina- 
tion. 

Held, That non-experts who knew her well, and met and visited her 
were competent witnesses of her physical condition at the time. So 
also was a physician who had treated her several years before, and 
had since occasionally met her and observed her apparent diseased 
condition. 

Held, That evidence of knowledge of her diseased condition by the hus- 


band was admissible. Reininghaus vs. Merchants’ Life Ass'n, 675. 


3. FRavup. 


The Iowa code provides that a certificate of health of the company’s 
medical examiner shall estop ihe company from denying that the 
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insured was in the condition of health required by the policy, except 
where the same is procured through the fraud of insured. 

Held, That to sustain fraud as a defense, his answers to the examiner 
must not only be false, but knowingly so, and the examiner must be 
deceived by them into issuing the certificate. Welch vs. Union Cent. 


Life Ins. Co., 735. 
4. FRAUDULENT REPRESENTATION IN APPLICATION. 


Aside from statutory provisions, it is competent for parties to contract 
that the truth of statements in the application are material, regard- 
less of their effect on the risk, or whether they are fraudulent. 

The provision in the Code of Iowa, estopping a company from setting up 
the condition of an applicant’s health where the report of the medi- 
cal examiner of the company reports him a fit subject for insurance, 
unless procured through fraud of the insured, refers to the party 
who actually makes the examination and report. 

The fraud referred to is fraud in procuring the report, not in securing 
the policy, and the estoppel covers all matters Inauired about so far 
as they relate to his health. 

An inquiry regarding spitting of blood is limited to such spitting as a 
person might reasonably suppose related to his health or desirability 
as a risk. 

The question of untrue or fraudulent answers was for the jury. Peterson 
us. Des Moines Life Ass’n, 146. 

See APPLICATION ; CANCELLATION 2; INTEMPERANCE; MeEpiIcAL ExAMINER 1; PRE- 

miuM 5, 7, 8,9. REINSTATEMENT 1. 


HOMICIDE. See Accipenrt 3. 


HUSBAND. See Tirttz 3. 
ILLEGAL BUSINESS. See Risx 2. 
INCOME. See Usk ann Occupancy 2. 

INCREASE OF RISK. See Risk. 
INCUMBRANCE. See Titte 6. 
INDISPUTABLE POLICY. See Surcrwez 1, 


INDUSTRIAL POLICY. 


BENEFICIARY OF. 


An industrial policy on the life of the husband was, by its terms, pay- 
able to his executor unless settlement was made under article 2, 
which provided that it might be paid to any person that appeared to 
the company entitled thereto by reason of expense incurred on be- 
half of the insured, and a receipt from such person should be con- 
clusive evidence of its payment to the proper party. Afterward it 
was claimed that a parol agreement was entered into by the insured, 
his wife and the company, that the insurance should be paid to her 
on condition that she paid the premiums, and the policy was as- 
signed to her. 

Held, That the agreement simply designated a beneficiary, but did not 
modify the conditions of the policy, and a payment under article 2 
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was conclusive as against any claim by the wife. Thomas vs. Pru- 
dential Ins. Co. of America, 648. 


See Premium 1. 
INSANITY. See Suicrps 3, 4, 5, 6. 
INSOLVENCY. See Trrte 1; Banxrcproy. 


INSPECTOR. See Premium 1. 


INSURABLE INTEREST. 


Or ConTRACTOR. 


Held, That a contractor, under agreement to furnish the materials and 
build a house for a specified sum, who has already received part pay- 
ment, has an insurable interest to the value of the building and not 
merely of the unpaid balance. His relation to the building until 
turned over to the owner is like that of a warehouseman to the 
property in his hands. Ulmer vs Phenix Fire Ins. Co. of Brooklyn et al., 

' 38. 
i See Tenant 1; Trruz 3. 


INSURANCE COMMISSIONER. See Pretiminary-Term Contract. 
INSURANCE DEPARTMENT. See Examination. 


INSURANCE MONEY. See T1ttez. 


INTEMPERANCE. 


Riegut to Cancet Potricy. 


The policy provided that if the insured should become so far intemper- 
ate as to impair his health or induce delirium tremens it should be- 
come void, and under this clause the company refused the premium 
and canceled the policy. In an action on the policy after death of 
the insured in which the company alleged such cancellation: — 

Held, That the issue was whether at time of cancellation the clause had 
been violated. 

Held, That there was no error in instructions that such was the issue, 
and if the health was so impaired as to justify cancellation the com- 
pany had the right to cancei, but that otherwise the policy was im- 
properly canceled. 

Query whether the policy could be properly canceled by the mere act of 
the company without going into court. Williford vs. Aina Life Ins 


Co., 923. 
INTEREST. See Arsitration 6. 


INTOXICATION. See Accipent 3; SuicipE 3. 


INVENTORY. See Inon SaFe ; Proors or Loss. 
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IRON SAFE, 


1. ConsTRuCcTION oF CLAUSE—PRACTICE. 


1. A clause in a policy of fire insurance requiring the assured to keep 
the books and inventories of his business ‘‘ securely locked in a fire- 
proof safe at night, and at all times when the building [in which the 
stock insured is located] is not actually open for business, or, fail- 
ing in this,” to ‘“‘ keep such books and inventories in some place not 
exposed to a fire which would destroy the * * * building,’ does 
not apply to a suspension of business caused by such an emergency 
as a fire raging in the vicinity and threatening the consumption of 
the building, the same not being actually shut up, and business op- 
erations being interrupted because of the threatened danger. Under 
such circumstances the clause in question does require the insured 
to exercise reasonable diligence to preserve the books and inven- 
tories. 

2. Defects in a motion for a new trial caused by the failure to properly 
assign error upon the rulings of which complaint is made cannot be 
cured by setting out in the bill of exceptions the various grounds of 
the motion and specifically assigning error upon the overruling of 
each ground. 

3. Under the ruling of this court in Insurance Co. vs. Hart (112 Ga., 765), 
section 2140 of the Civil Code, which authorizes the plaintiff in an 
action upon a policy of insurance to recover, under certain condi- 
tions, damages and attorneys’ fees, is unconstitutional. Phenix Ins. 


Co. of Hartford vs. Schwartz, 714. 


2. Watver By ADJUSTER. 


The defense was breach of the iron-safe clause, which was admitted; 
but it was claimed that an adjuster, authorized to investigate and 
settle claims, proceeded with the adjustment with full knowledge of 
the facts, and had finally refused to complete the adjustment on the 
sole ground that hazardous materials had been kept in violation of 
the policy. 

Held, That denial of liability on a single specific ground is a waiver of 
other grounds of forfeiture. 


Held, That negotiations through an authorized representative for a set- 
tlement with knowledge of the facts, whereby the insured is put to 
trouble and expense, is a waiver of the grounds of forfeiture. 

Held, That the iron-safe clause is a valid condition whose breach will 


avoid the policy unless waived. Georgia Home Ins. Co. vs. Allen, 60. 


3. Wuat Is Surrictent CoMPLIANCE—TAXATION. 


Where insured has a complete inventory of the preceding year, and 
books showing a complete record of purchases and sales, but the 
inventory of the last year was incomplete, and they were preserved 
in an iron safe, though certain original books of entry had been 
burned, a finding that the iron-safe clause had been sufficiently kept 
will not be disturbed. 


Held, That a policy on a store will not be invalidated because the privi- 
lege tax had not been paid, which was required for keeping such 
store, if such tax was afterward paid at the time the policy was 


issued. Springfield F. & M. Ins Co. vs. Fowler et al., 903. 
See AcEnT 9, 


KEEPING AND STORING. See Proursirep Risk. 


LANDLORD. See Tenant. 





ramen: 
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LEAKAGE. See Poricy 2. 
LEASEHOLD. See TittE4. 
LETTER. See Benevouent Society 3; OTHER INSURANCE 3. 
LEVEL PREMIUM COMPANY. See Assessment Company 1. 
LEX LOCI. See OrHEr INsuraNcE 5; PREMIUM isin 
LICENSE. See AGewt 6. 
LIGHTNING. 


DAMAGE By WIND. 


The policy covered direct damage caused by lightning, but in no case to 
include damage by wind. 

Held, That it was error to refuse instructions that the verdict must be 
confined to direct damage from lightning, exclusive of that from 
wind, and to instruct that subsequent damage by wind could be con- 
sidered, on the apparent theory that the building might have been 
weakened by the lightning. It was incumbent on plaintiff to dis- 
tinguish between the two elements of damage. There was no lia- 


bility for any due to wind. _ Warmeastle rs. Scottish U. § N. Ins. Co., 258. 


LIMITATION. 


: NoNACTION. 

The policy provided that no action should be begun after six months 
from death. One action was begun within the time by a supposed 
beneficiary, and judgment given for the company. A new action was 
commenced after six months in the name of another beneficiary. 

Heid, That a statute providing that a new action might be begun within a 
year if a previous action were defeated, though a mere matter of 
form, only applied te cases governed by the general statute of limita- 
tions, not to those governed, as here, by a special contract, and the 
action was too late. 

Held, That the fact that the policy has been surrendered to the company 
after death of insured, and been kept by it until the former trial did 
not affect the case where it had promptly denied liability, and had 


done nothing to deceive either plaintiff. Lewis vs. Metropolitan Life 


Ins. Co., 392. 
See AccrpENT 4. 


on 


LLOYDS. 


LIABILITY OF MEMBERS. 


A certificate of marine insurance, signed by the attorney of a Lloyds and 
countersigned by the agent, was issued to the insured, certifying that 
it was insured under a certain open policy issued by the Buffalo Fire 
and Marine Underwriters on a cargo of bricks on board a schooner at 
and from Cleveland to Waukegan. A total loss occurred shortly 
after, and before the receipt of the policy, which was found not to 
be made by the company named, but by nineteen individual under- 
writers, liable only according to its terms, severally, and not jointly, 
each for his proportionate part. 
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Held, That where the insured was ignorant of these facts, and had reason 
to believe he was dealing with a company, and where the individual 
underwriters had described themselves in their agreements with each 
other and in their powers of attorney to their manager as an associa- 
tion, the underwriters were jointly liable. 

Held, That where one of the underwriters had revoked the power of at- 
torney, and had previously resigned from the association, though no 
public notice of the fact had been given, he was not bound by the 
contract made by the general manager where the insured had no 
knowledge of him as one of the individual members of the associa- 


tion. Imperial Shale Brick Co. vs. Jewett et al., 376. 


LOAN. 


Errect or Lost Poticy—MEAsuURE OF DAMAGES. 


The loss of a policy of life insurance does not entitle the insurer to treat 
any of the obligations of the policy as at an end; but the fact that 
he refuses, on account of such loss, to make the insured a loan, as 
agreed, does not entitle the insured to recover damages, in the ab- 
sence of an averment that he was unable to procure the money from 
other sources at the same rate of interest at which the insurer 
agreed to furnish it. 7 


The measure of damages for breach of a contract by defendant to make 
plaintiff a loan is the difference between the rate of interest at which 
the defendant agreed to furnish the money and the rate, not exceed- 
ing the legal rate, which plaintiff was required to pay elsewhere, iu 
the absence of an averment that the money was desired for a special 
use known to defendant, and that it could not be procured else- 


where. New York Life Ins. Co. vs. Pope et al., 845. 
See SuRRENDER VALUE l. 


LOCATION. See Description; Risk 4. 


LODGE. See BEenevonent Socterty 1, 2. 


LOSS. 


DAMAGE BY WATER. 


In an action on a fire insurance policy, to recover for a loss, held: 

That the policy covered the property as to which the loss was contested, 
and that the evidence was sufficient to sustain the finding of the 
jury to the effect that the loss of the property, which was injured by 
water, was direcily due to the fire, and that the plaintiff made all 
reasonable exertions to save the property after the fire. 


That the trial court did not err in its rulings in the admission of evi- 
dence on the questions whether the property was covered by the 
policy, and as to the plaintiff’s exertions to save the property after 
the fire. Boak Fish Co. vs. Manchester Fire Assur. Co., 253. 

LOST POLICY. See Loan. 


LUMBER. See Crear S Pace. 


MAIL. See Letter. 


MARINE RISK. See Potzcr 2. 
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MATERIAL MAN. See InsuraBie INTEREST. 
MEASURE OF DAMAGES, 


| VatuEeD Poricy Law ConstRvUED. 


The valued policy law of Mississippi provides that in case of loss on per- 
sonal property which is constantly changing in specifics and value 
in course of trade, only the actual value at the time of loss can be 
recovered, not to exceed the amount of the policy. The policy ex- 
pressly waived this law and provided that insured should insure to 
the full value, and that the liability should be limited to such pro- 
portion of the loss as the amount insured bears to the cash value. 
The insurance was on cotton worth $15,900, on which the loss was 
$4,000 and the amount insured was $2,000. 

Held, That the waiver was ineffectual and the entire $2,000 could be re- 


covered. Hartford Fire Ins. Co. vs. Shlenker, 938. 
See Burtpinc ; Empioyers’ Liapimiry 1; Loan; UsE anp Occupancy 2. 





MEDICAL EXAMINATION. See OrHeEr INsuRANCE 1. 


MEDICAL EXAMINER. 


1. FRaup IN APPLICATION. 


Where the medical examiner, without the knowledge of insured, fraudu- 
lently wrote false statements in the application as to his health, and 
it appeared that though if all the facts as to the fraud could have 
been shown the company could not escape liability because the act 
was that of its agent, yet that it might have been difficult or impos- 
sible to establish the fraud in case of the death of the insured and 
so the company might have escaped liability, the insured was enti- 
tled, upon discovery of the facts, to rescind the contract and recover 
back the premiuins paid. 

Parol evidence of insured is admissible to prove the fraud. 

Where the insured had full confidence in the examiner, his failure to 
discover the fraud until two years later was not laches. Bennett et 


ux. 18. Massachusetts Mut. Life Ins. Co., 150. 


2. RESPONSIBILITY FOR ANSWERS IN APPLICATION: 


Denials of the truth of statements in an application need not be spe- 
cially pleaded. 

The medical examiner whose duty it was to fill up the medical certificate 
took the signature of the applicant before filling it up. 

Held, That the company was responsible for an answer omitted where it 
had been correctly given. 

Held, That where the medical examiner had no authority as to the gen- 
eral application, but told the applicant that it made no difference 
how he answered a question therein as to whether he contemplated 
other insurance, knowing that he did contemplate such insurance, 
and the applicant gave a false answer, the company was not re- 
sponsible, and where the answer was a warranty the policy was 
avoided. Leonard vs. State Mut. Life Assur. Co., 584. 


See AppuiicaTIon 3,4; PREMIum 4, 


MISTAKE. See Cigar Space; Description 1, 2; Premium 2. 


MORTGAGE. See ALtrenaTIon, 
VoL. XXXI—70. 
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MORTGAGEE. 
1. ASSIGNMENT BY—ALIENATION. 


The policy insured the mortgagor, but was payable to the mortgagee. 
The latter sold the mortgage and assigned his rights in the policy to 
the purshaser, who in turn pledged the mortgage to obtain a loan 
and assigned his rights in the policy to the loanor. 

Held, That this was not an assignment of the policy in violation of a 
clause prohibiting it without consent of the company, so long as the 
original insured remained the owner. 

Held, That a conveyance of the property by the original insured avoided 
the policy as to him and his grantee. But where it provided that 
no act of the mortgagor should affect the rights of the mortgagee, 
the rights of the latter and his assigns were not affected by the 
transfer. 

The owner conveyed the property to the purchaser of the mortgage after 
the last assignment had been made. 

Held, That this was a merger which defeated the claim of the latter, but 
the rights of the pledgee in the mortgage remained. Where the 
mortgage was for $700, but it had been pledged for a loan of $400, 
the policy was liable only for the latter sum to the pledgee. Bree- 
year et al. vs. Rockingham Farmers’ Mut. Fire Ins. Co., 972. 


2. Orner INsuRANCE— CONTRIBUTION. 


A denial of liability is waiver of proofs of loss. 


Insurance on his interest independently procured by a mortgagee is not 
a violation of a prohibition against other insurance in a policy is- 
sued to the owner, especially where neither knew of the insurance 
procured by the other. 


Where the evidence was that the insured stated both a maximum and 
minimum amount of a mortgage held by a building loan association 
which he was paying off, and about which he was apparently uncer- 
tain as to the balance due, the burden was on the insurer to show a 
material misrepresentation. 


Where the difference between the amount stated and the true amount 
due was unimportant it was not a material misrepresentation. 


The insurer of an owner is not entitled to maintain an action for con- 
tribution from an insurer of the independent interest of a mort- 


gage. Home Ins. Co. vs. Koob et al., 811. 
3. Orner INsuRANCE - SUBROGATION. 


The policies contained the mortgagee clause, entitling the insurer to 
subrogation of the mortgage debt, and the contribution clause. 
The property was insured in several companies and separate ac- 
tions were brought. One of the companies had agreed on a settle- 
ment provided the mortgagor and mortgagee released their claims, 
which the mortgagor refused to do until paid a certain sum which 
he claimed under the policy, and which was paid. 


Held, That another insurer could not demand that this payment should 
be credited on the indebtedness due to the mortgagee where it ap- 
peared that the mortgagee had received its full pro rata from the 
insurer. 

Held, That the mortgage clause did not make the insurers sureties for 
payment of the mortgage; it gave them the right to pay their pro- 
portion and claim subrogation, but not to contest the payment of 
their own policies, and at the same time to insist that no settlement 
should be made with other insurers for less than the face of the 
policies. Payment of their own obligations was essential to subro- 
gation. 


| 
; 
‘ 
| 
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When the court adjudicated that the mortgagor was entitled to an 
allowance from the insurance money for his attorney’s fees it can- 
not be claimed by other insurers as a charge which should be made 
against the claims of the mortgagee. 

Held, That the mortgagee in settling with such other insurers should be 
allowed credit for sums allowed by the court to its own attorneys. 


New Hampshire Fire Ins. Co. et al. vs. National Life Ins. Co., 913. 


4. Ruieut or Action. 


An agreement with a building and loan association that monthly pay- 
ments to it by a mortgagee shall be credited on payment of stock 
and not to a reduction of the mortgage, but are subsequently ap- 
plied, with consent of the association, to a reduction of the mort- 
gage, this will be regarded as a modification of the original agree- 
ment and upheld. 

Where the policy is payable to mortgagee as interest may appear, and 
any balance to the mortgagor and the mortgage debt is equal to the 
policy, the mortgagee is the only party entitled to sue; but when 
the loss exceeds the debt each party may sue for his share of the 
loss, since the agreement was to pay a part to each. The burden of 
proof, however, is on the plaintiff mortgagor, to show the amount of 
balance after payment of mortgage debt. Capital City Ins.Co. vs. Jones, 
80. 

See AGent 3; StanparD Pouicy; TITLE 8. 


MUTUAL COMPANY. See Assessment 
NEGLIGENCE. See Susproaatton. 


NOTICE. See Accrpent 10; AGEnt 9; CaNceLLation 6; Empioyrers’ LIABILITY 
2; Premrivum 3, 4, 10; Premium Nore 2; Winp 2. 


OTHER INSURANCE. 
1, APPLICATION FOR—MEDICAL EXAMINATION—WAIVER OF. 


A warranty in an application that no insurance with another company is 
pending, will be enforced, and when it appeared that such application 
was then pending and the policy was actually issued shortly after the 
policy in suit its denial was false. 


The acceptance of two policies whose combined amounts were equal to 
that of the single policy called for by the application is a waiver of 
the variance. 

The questions and answers in an application for a policy of a certain 
date are simply contracts for insurance, and the date is waived by 
acceptance of a policy based on the application bearing later date. 

Where, on account of the large amount of insurance, a second medical 
examination was called for and the answers as to other insurance in 
the second examination were transposed by clerical error, and the in- 
tention clear that both should have the same meaning, the state- 
ments were not ambiguous so as to impose on the company the duty 
of inquiry. 

Requiring proofs of death or otherwise subjecting a claimant to expense 
is not a waiver of any defense which was at the time unknown to the 


company. Home Life Ins. Co. vs. Myers, 523. 


2. KNOWLEDGE or AGENT—STANDARD POLIcy. 


The agent who wrote the policy and received the premiums was told, 
when it was applied for, that there was other insurance. The in- 
sured did not examine the policy. 
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Held, That the knowledge of the agent was the knowledge of the com- 
pany. 

Held, That a provision in the policy which was of the standard form, 
requiring written or printed assent of the company when taken in 
connection with the statutes which have aimed to take away 
merely technical and inequitable defenses, which are a part of 
every policy, cannot be set up to defeat recovery in this case. 


Spalding vs. New Hampshire Fire Ins. Co., 1045. 
3. Lerrer as WAIVER. 


The policy stipulated that it should be void in case of other insurance. 
He afterward took out such other insurance, and some time later 
alleged that he wrote to the company informing it of the fact and 
requesting it to advise him if there was anything that conflicted with 
the policy, as the latter was held by a bank and its conditions were 
not remembered. The company claimed that the letter had never 
been received and no reply was made. About three weeks after 
writing the insured took out still further insurance. It was found 
by the jury that the letter was mailed and was received by the com- 
pany. 

Held, That the failure to reply to the letter was a waiver of the prohibi- 
tion against other insurance. Rauch vs. Michigan Millers’ Mut. Fire Ins. 
Co., 799. 

4. WaAtver By AGENT 

The policy provided that it should be void if the insured had or should 
thereafter procure other insurance; also that no officer, agent, or 
other representative should have power to waive any condition, ex- 
cept such as by its terms. had been indorsed thereon, or should have 
power io be deemed to have waived any condition unless such 
waiver was written on or attached to the policy, and no provision 
affecting the insurance should be claimed by the insurer unless so 
written or attached. The agent was informed by insured of other 
subsisting insurance on the property, and knew of it when he is- 
sued the policy. 

Held, In the absence of evidence that the information had been com- 
municated by the agent or was otherwise known to the company, 
that parol evidence of such knowledge was not admissible to prove 
a waiver of the written instrument. 

Held, That written contracts, if unambiguous, cannot be altered or con- 
tradicted by parol evidence, except in case of fraud or mutual mis- 
take. 

Held, That the provisions limiting the power of the agent were reason- 
able, and such iimited grant of authority is the measure of the 
agent’s power. Where the policy containing such limitation is ac- 
cepted, it is presumed to be so accepted with knowledge of the fact. 

Held, That where waiver is relied on in such case, it must be shown that 
the agent had express power to waive, or that the company subse- 


quently ratified his action with knowledge of the fact. Northern <As- 
sur. Co. of London vs. Grand View Building Ass’n, 97. 


5. Watver By AGENt—LEx Loci—REcovery ror VExatTious Deway. 

The policy was burned in the fire that did the damage, and the applica- 
tion of the insured for a copy of it was refused. The general agent 
was verbally notified of the loss and a list of the property destroyed 
was shown to the general agent at his request, and returned to in- 
sured. 

Held, That where the agent did not demand proofs to be made in the 
form specified in the lost policy, the refusal of the copy was a waiver 
of the right to require such proofs. 
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An agent authorized to issue policies, consent in writing to other in- 
surance and transact all the business of the company in his city, 
was the alter ego of the company for such purposes. His acquies- 
cence in the securing of other insurance by the insured was a waiver 
of the policy condition that no agent of the company except the sec- 
retary could modify its terms or waive a forfeiture because consent 
therefor was not written on the policy. The policy of an Illinois 
company doing business in Kansas was written on property located 
in Kansas. 

Held, In an action in Missouri on the policy, that the law of Kansas gov- 
erns as to matters pertaining to the performance of the contract, 
and the law of Missouri as to matters relating to the remedy. 

Held, That a statute permitting recovery of attorney’s fees in case of 
vexatious refusal to pay a loss will not apply to a loss occurring be- 
fore its passage. 

Held, That a Missouri statute permitting recovery of damages for vexa- 
tious delay in payment relates to the performance and no such re- 
covery can be had under an action in Missouri on a Kansas contract. 
Thompson vs. Traders’ Ins. Co., 823. 


See AcEnt 1, 3; CornsuRANCE ; Mepican ExaMIner 2; MortGaGEE 2, 3. 


PAID-UP POLICY. 


FAILURE TO DEMAND. 


The policy, issued by a New York company in compliance with the law 
of that State, provided that in case of lapse and of application 
within six months by the insured a paid-up policy would be issued. 
No demand for such paid-up policy was made until four years after 
the lapse, long after the amount called for had been distributed in 
dividends which were required by the company’s charter and the 
laws of New York. 

Held, That time was not of the essence of the contract, and the insured 
did not lose his right to a paid-up policy at the end of the six 
months. Such right did not lapse through laches until five years 
had expired. 

Held, 'That the company was not obligated to treat the amount due before 
that time as surplus entitled to distribution and so report it to the 
State department. 

Held, That such disposition in the absence of evidence that its surplus 
was not adequate for the purpose would not defeat the right of the 


insured to a paid-up policy. Washington Life Ins. Co. vs. Miles et al., 260. 


See AssIGNMENT 1; PREMIUM 10; REINSTATEMENT 1. 
PAROL CONTRACT. See Acenr 4, 


PAROL EVIDENCE. See Crear Space; Oruer InsuRANCE 4; Warirren Con- 
TRACT. 


PARTIAL LOSS. See Torat Loss ; Vatvep Poticy 2. 
PARTICULAR AVERAGE. See Poricy 2. 


PAYMENT. See Premium 5; Recerpr; SatisFAcrion. 
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POLICY. 


1. CoMPLIANCE WITH—SPRINELER. 


The ordinary conditions precedent necessary to be performed by the in- 
sured after a loss has been sustained, are the giving of notice of loss 
and the rendering of proofs of loss. in the absence of any request on 
the part of the insurer for further information. 

The receipt and retention of proofs of loss without objection act as a 
waiver of all defects on such proofs. 

What facts show a compliance with the provisions of the policy that the 
insured will use due diligence to at all times maintain the auto- 
matic sprinkler system in working order. 


Where the obligation on the part of the insured is to exercise “due dili- 
gence” in the maintenance of the sprinkler system, which he does, 
notice of an increase of hazard caused by the breaking of the sys- 
tem need not be given the insurer, where such notice is not specifi- 
cally provided for in the clause of the policy relating to the sprinkler 


system. Cummer Lumber Co. vs. Associated Manufacturers’ Mut. Fire Ins. 
Corp. of \. Y., 87. 


2. ConsTrucTION—LEAKAGE, 


A marine policy covered shipments of oil from foreign parts to Phila- 
delphia or Boston or ‘via port or ports, and at and thence to Provi- 
dence, with privilege of transshipment, including risk of craft from 
ship or vessel; such craft to be considered a separate risk.’’ Also, 
“leakage amounting to 5 per cent on each barrel over ordinary leak- 
age, which is agreed to be 2 per cent.’”. It was ‘not liable for par- 
ticular average, nor for leakage unless occasioned by stranding or 
collision.” The perils assumed were ‘of the seas, fires, pirates, and 
all other perils and losses or misfortunes to the detriment of the 
said goods.” 

Held, ‘That the intent of the parties to limit the risks to marine perils or 
extend it to others, and as to what leakage was covered, was not free 
frcm ambiguity and parol evidence to show it was admissible. 


Held, That where the intent was thus shown to cover leakage, no matter 
from what cause, it was unnecessary to show stranding or collision. 


Held, That the transportation could be overland from Philadelphia or 
Boston to Providence, hence the policy was liable for leakage dur- 
ing such transport. 


Held, That where similar losses had previously been paid without objec- 


tion, notice of refusal to pay, not given until upon the trial, was too 
late. 


Held, That no liability for leakage attaches until it has reached 7 per 
cent, but if in excess of this sum the policy is liable for the entire 


leakage. Phetteplace ct al. vs. British & Foreign Marine Ins. Co., 20. 


See AppLicaTIon ; Contract 1, 2; Stanparp Pouicy ; VaLvuED Po.icy, 
PRACTICE. See Risx. 


PRELIMINARY-TERM CONTRACT. 


POWER OF COMMISSIONER AS TO VALUATION OF PoLicteEs—SraTUTE CONSTRUED. 


The insurance commissioner of Massachusetts is required by the statutes 
to make a valuation of a company’s liabilities, and in another sec- 
tion, to make a report of his official transactions which, among other 
things, shall contain the result of such valuations. 
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Held, That the duty to value is only a preliminary part of his general 
duty, and only serviceable in case he is called on under another sec- 
tion to revoke its authority because “he is of opinion” that it is un- 
sound, or that its assets are less than its liabilities. 

The statute also requires him to be satisfied by such examination as he 
shall make and such evidence as he may require that the company is 
qualified, under the laws, to do business there. He is also given ab- 
solute authority as to the withdrawal of emergency funds of assess- 
ment corporations, and may revoke the license of such company, if 
satisfied that it is not paying its claims in full, or otherwise failing 
to comply with the laws, or its contracts. The statute also provides 
that a company may be admitted only if the commissioner is satis- 
fied regarding its condition. , 

Held, That the judgment of the commissioner regarding the license of a 
foreign company is not subject to revision by the courts. 

Held, That the commissioner’s construction of the statute regarding valu- 
ations as to whether preliminary-term contracts should be valued 
from their inception as whole-life policies is not subject to review by 
the courts so long as he honestly believes his method to be correct, 
and acts in good faith. His action is not subject to be revised by 
mandamus to determine whether he has misinterpreted the law. 


Provident Savings Life Assvr. Soc, vs. Cutting, Ins. Commissioner, 478. 


PREMIUM. 


1. InpustrraL Pottcy—Watver By INSPECTOR. 


An industrial policy provided that in case of default of premium for 
four weeks it should be void, and could only be revived by medical 
examination. An inspector, sent out to collect delinquent premi- 
ums, received those which were thus overdue for four weeks and 
assured the policyholder that it was all right. 

Held, That the inspector having been specially sent out to collect de- 
linquent premiums, waived the forfeiture. It was the duty of the 
company to know that the policy had been forfeited when the pre- 


miums were received. Baltimore Life Ins. Co. vs. Howard, 954. 


2. Mistake AS TO NONPAYMENT—ASSIGNMENT. 


The beneficiary who was a creditor to the full amount of the policy as- 
signed it to the plaintiff after death of insured for a nominal consid- 
eration, the plaintiff having learned while in the employ of the 
company the facts regarding the policy which he had procured as 
agent. Prior to the death of insured the beneficiary wrote inquir- 
ing if the premium then past due had been paid by the insured, 
otherwise offering to pay it, and was informed by the company 
that it had. In the following year a similar inquiry was made as 
to the next premium, and he was informed the the former premium 


had not been paid as stated, and the policy had lapsed. 

Held, That the company was estopped from claiming a forfeiture on the 
ground that it made a mistake in stating that the premium was not 
paid, after leading the beneficiary to believe the contrary, and this 
rule applies to the assignee though the assignment was for a nomi- 
nal consideration. 

Held, That the case is not affected by the knowledge of the assignee as 


to the facts. Meeder rs. Provident Sav. Life Assur. Soc. of N. Y., 1040. 


3. Notice In Case OF Premium Nore. 


The statute of New York provides that no life policy shall be forfeited 
within one year for nonpayment of premium, interest or instalment 
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of the same unless notice has been sent to the insured or assignee of 
the same if notice of assignment has been given to the company. 

Held, The policy of a foreign company that provided for the giving of a 
note in part premium, and stipulated tnat it should be void if the 
note was not paid at maturity was within the statute, and failure to 
pay such note at maturity did not render the policy void in the ab- 
sence of the statutory notice to the assignee where notice of assign- 
ment had been given to the company. 

The fact that the company was at liberty to sens the note as assets and 
sell it toa third party did not affect the case. Strauss vs. Union Cent. 
Life Ins. Co., 531. 


4. Notice or—ReEsrcTIon oF RIsk. 


The articles of association which were made part of the contract pro- 
vided that thirty days’ notice prior to the date that the insurance 
becomes delinquent should be given to the insured, and a member 
failing to pay any part of the premium when it became due should 
forfeit his insurance; also, that any neglect to pay the premium 
when due, or within thirty days of notice, should work a forfeiture. 
The premium came due April 26th, and the thirty days’ notice had 
been given, but shortly before that date an arrangement was made 
with the association to pay in monthly instalments, and the first 
instalment was paid. The second instalment, which fell due May 
26th, was not paid on that date, and the policy was declared for- 
feited. No notice had been sent regarding such instalment. 


Held, That the contract required notice of such instalment, and could 
only be forfeited in case of nonpayment within thirty days after 
such notice had been given. 

Held, That there is a clear distinction between life insurance companies 
and life insurance associations. A statement that no company had 
ever declined insurance on the life of the applicant was not false 
because such insurance had been declined by a benevolent order. 


Held, That evidence of the medical examiner in such case that he would 
have disapproved the application had he known the facts was not 
admissible, nor was evidence of fraud admissible. 

Feld, That evidence as to an intention on the part of the insured to de- 
fault in the May payment was immaterial, and was not new evidence 


which would be a ground for a new trial. Newton vs. Southwestern Mut. 
Life Ass'n, 708. 


5. PaymMent aS WAIVER OF HEALTH—RESCISSION. 


A life insurance policy contained the following provision: ‘ This 
policy shall not take effect unless the first premium is actually paid 
while the insured is in good health.” The policy was issued on 
September 4, 1900, upon an application dated August 23d. The 
policy was delivered to a third party on September 15th, for delivery 
to the insured, at the request of the insured, said third party having 
paid the premium at the request of the insured. On September 28th 
the insured died from a sickness claimed to have existed before 
September 15th. The premium paid on September 15th to the agent 
was received at the main office on October 12th. The company had 
no notice until about October 15th, and after insured’s death, of any 
change in insured’s health since he made his application for insur- 
ance. Held, That the company is entitled to interpose such defense 
without a tender or payment back of the premium. 

Held, Further, that receipt and retention of premiums with knowledge of 
forfeiture of policy or of defenses against an action on the same is 
ordinarily a waiver of such forfeiture or defense. 


- 
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Held, Also, that the rule in equity actions to cancel or annul contracts, 
that the party moving must return everything of value received pur- 
suant to the contract, is not applicable to the facts of this case. 


On the trial an answer was allowed to the following question, duly ob- 
jected to: ‘“‘ Did the defendant corporation, * * * or any one 
for them, pay back to you the $53.24?” Held prejudicial error for 


which a new trial will be granted. Thompson vs. Travelers Ins. Co., 792. 


6. SickNEss as WAIVER OF—WAIVER BY AGENT—EFFECT OF DIvIDEND. 

Where insured became violently ill prior to the maturity of a premium, 
and was incapable of transacting business from that time until his 
death, less than thirty days thereafter, evidence of his condition 
during that time was admissible to show that by failing to pay the 
premium when due he did not intend to suffer the policy to lapse, 
especially in view of the fact that it was the custom of the company 
to grant indulgence from thirty to sixty days where a member was 
unable to pay his premium promptly. 

Where the agent who solicited the insurance and delivered the policy 
represented to insured that a prompt payment of premiums was not 
necessary to keep the policy alive, and that an indulgence of from 
thirty to sixty days would be granted, the company was bound there- 
by; and, insured having died fifteen days after the maturity of a 
premium, which was tendered after his death, the court properly in- 
structed the jury in an action on the policy that if insured believed, 
and had reasonable ground to believe, from the representations made 
by the agent, that the premium would be accepted within a reason- 
able time after it was due, and if they believed that insured would 
have paid the premium within a reasonable time had he lived, they 
should find for plaintiff. 

The company, in declaring a dividend out of the surplus earnings of poli- 
cies then in force, had no right to limit it to such policies as might 
be continued in force by the payment of the next premium due 
thereon, though the policy provided that “‘the amount” of surplus 
as determined by the board of directors should be conclusive. 

The company having elected to credit the dividend on the premium, as 
shown by a letter written to insured after the premium was due, the 
policy continued in force for the length of time for which the divi- 


dend paid the premium. Jina Life Ins. Co of Hartford vs. Hartley, 


438 
7. WéAIVER OF. 


A provision in a life insurance policy as follows: ‘This policy shall not 
take effect until the first premium thereon shall have been paid to 
the company, or to some person authorized by the company to 
receive it, in accordance with the premium receipt accompanying 
the same, and while the insured is in good health, as evidenced by 
the health certificates properly executed and furnished to the com- 
pany,’—is a condition precedent, and, before recovery can be had, 
insured must show compliance therewith, or a waiver by the in- 
surer. 

A party relying for recovery on a waiver of a condition precedent in a 
life insurance policy must plead and prove such waiver, or it will be 
unavailing; and proof thereof cannot be received under a general 
denial. 

Where the proof of plaintiff, admissible under the pleadings; is insuffi- 
cient to entitle him to recover, an instruction directing the jury to 
find for the defendant will be upheld. Anders vs. Life Ins. Clearing Co., 
224 

8. WAIVER oF. 

The policy provided that in case of lapse through nonpayment of pre- 

mium it might be reinstated within a specified time by payment and 
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furnishing a health certificate. Five of fourteen payments were 
made after maturity, and in only one case was a certificate required. 
The company was accustomed to draw on the insured for the pre- 
mium, notifying her several days in advance of the premium being 
due that it had so drawn on him. The drafts were forwarded to a 
bank where the insured resided, where was a collecting agent for the 
company, and she was accustomed to deposit the money to meet 
them upon receiving the notice. The husband of insured had an un- 
derstanding with the bank where he had an account that the premi- 
ums should be paid out of his deposit. No notice of the last pre- 
mium was received, and it was not paid until about three weeks 
overdue, when the bank gave a receipt for the money “to be re- 
mitted ’’ to the company for payment of the premium, ‘‘ the same 
having become past due and returned to the company.” Meanwhile 
the company had written to the insured urging its remittance with 
the inclosed health certificate signed. The insured had been taken 
sick shortly before payment to the bank, and died on the day follow- 
ing the receipt of the letter. The company retained the premium. 
The company was accustomed to give such receipts in such cases, but 
not to mark the policies as lapsed, and this one was not so marked. 
The company, upon notice of the death, wrote, instructing the claim- 
ant how proofs should be made, and about a month later returned 
the premium, claiming forfeiture.. 
Held, That the facts were sufficient to sustain a waiver of forfeiture. 


Andrus et al. vs. Fidelity Mut. Life Ins. Ass’n, 653. 


9, WAIVER OF. 


The policy provided that premiums might be paid to an authorized 
agent, but only in exchange for the company’s receipt. The in- 
sured had been notified by the company that his renewal could be 
paid at a bank where the receipt had been placed. But on the last 
day of payment the insured learned that the company had with- 
drawn the receipt. Afterward the company refused to accept the 
premium without a health certificate, which could not be given. 


Held, That where the jury were instructed that they could only find for 
the claimant if the insured was prevented from making payment 
solely by the withdrawal of the receipt, and did so find, and there 
was evidence to sustain it, the company is estopped from setting up 


nonpayment of premium. Provident Sav. Life Assur. Soc. vs. Duncan 
et al., 758 


10. Watver oF ForFEITURE—NOTICE—EXxi1ENDED INSURANCE. 


The policy had lapsed, according to its terms, for nonpayment of pre- 
mium; but the company had been accustomed to accept overdue 
premiums within thirty days when accompanied by a health certifi- 
cate. The company had sent notices of the overdue premium, with 
a request for its payment within the thirty days, and inclosing a 
blank health certificate which insured was instructed musi be filled 
and returned. The premium was sent by money order and receipted 
for by the company, which notified the insured that it could not be 
accepted as payment unless the health certificate was received. The 
insured died within thirty days, no certificate having been furnished. 


Held, That the policy had lapsed and there was no waiver of forfeiture. 


Held, That a written notice, properly addressed and mailed from New 
York to the insured in California, thirty days before the premium 
became due, was a compliance with the New York statute requiring 
such notice at least fifteen and not more than forty-five days before 
the premium became due. 


The statute of New York, that on demand and surrender of the policy by 
insured within six months of its lapse, the reserve should be ap- 


~— 
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plied as may have been agreed on in the application and policy 
either to continue the insurance as temporary insurance or in the 
purchase of a paid-up policy. 

Held, 'That the statute does not make any sum that may chance to be to 
the credit of the insured apply automatically to continue the insur- 
ance after a lapse in the absence of any application or agreement by 
the insured, and where a policy was issued on the basis of charging 
each year the premium due to the current age, and provided that 
any balance not used in the payment of death losses shall be ap- 
plied to the guaranty fund, an extended insurance in case of lapse 
and death of the insured will not be granted on the mere assumption 
that the company’s course of dealing showed a guaranty fund ade- 
quate to extend it. 


It is not the province of a jury to attempt to determine, through com- 
plicated mathematical processes, whether such a fund existed, and 
whether the statute required its application. Nielsen vs. Provident Sav. 
Life Assur. Sov., 3. 

See AGENT 8; ASSESSMENT ; CANCELLATION 2; Description 1; REINSTATEMENT 1, 


2; RENEWAL. 


PREMIUM LOAN. 


CasH SURRENDER VALUE IN CASE OF—EFFECT OF STATUTE—ASSIGNMENT. 


The insured, under a stipulation in a life policy, borrowed each year 30 
per cent of the premium on loans, with interest at 6 per cent. Af- 
terward, on a premium coming due, the entire amount of the pre- 

‘6 mium was loaned, and shortly after the company made. a cash loan, 
deducting certain interest and the next premium to come due, the 
policy being assigned as collateral. An agreement was then en- 
tered into, releasing the company from the nonforfeiture clause of 
the policy and substituting a provision that when it should cease 
through nonpayment of premium the entire reserve by the Ameri- 
can Experience at 4 per cent should be applied as a single 
premium to purchase term insurance for the full amount, or upon 
application and surrender of the policy within three months, for the 
purchase of a paid-up policy; or upon such surrender the entire 
reserve would be paid in cash, less a surrender charge. In case of 
a loan on the policy such indebtedness should first be deducted and 
the balance paid in cash, or a value would be allowed in the form 
of extended or paid-up insurance, the amount to be so applied to be 
reduced in proportion to the ratio of the indebtedness to the full 
cash surrender value. In case of death within one year after non- 
payment of premium, and during the term of extended insurance, 
there should be deducted any premium which would have been due 
if it had continued in force, and the amount of indebtedness. It was 
further provided that the company would loan to the limit of its 
cash surrender value upon an assignment of the policy as collateral, 
No further premiums were paid. 


The policy, issued by a New Jersey company to a citizen of Missouri, was 
a Missouri contract, and the statutes of that State provided that in 
case of lapse the value should be computed on the American Table 

a at 4% per cent, and after deducting from three-fourths of such value 
any notes or other indebtedness for past premiums the balance 
should be a single premium for temporary insurance. Within sixty 
days a paid-up policy might be demanded for an amount that such 
balance would buy. In case of death during extended insurance the 
whole amount of the policy should be paid, anything contained in it 
to the contrary notwithstanding. But these provisions were not to 
apply if equal unconditional surrender value conditions as to tempo- 


~~ 
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rary or paid-up insurance were in the policy, or if the policy were 
surrendered for a consideration satisfactory to the holder. 

Held, That the policy stipulations deducting all indebtedness and limiting 
the time of applying for a surrender value were less favorable than 
the statute, and not an unconditional surrender value. 

Held, That the policy could not be affected by a subsequent statute of 
New Jersey so as to bring it within a provision of the Missouri laws 
regarding policies issued under such statute. 


Held, That the cash loan was not an indebtedness for past premiums 
which might be deducted under the statute in computing the ex- 
tended insurance. Such loan was like a loan made on any other 
collateral for which the insured and his estate were independently 
liable. 

Held, That the assignment of the policy as collateral carried with it only 
the right to the proceeds, and not the right to deduct the loan in com- 
puting the surrender value. 


Held, 'That the policy was governed by the Missouri statute and the cash 
loan could not be deducted from the surrender value in computing 
the term of extended insurance. Where death occurred during such 
term the company was entitled to deduct the loan from the pro- 
ceeds of the policy. In the event of survival it must look to the in- 


sured for repayment of the loan. Mary F. Smith vs. Mutual Benefit Life 
Ins. Co., 977. 


PREMIUM NOTE. 


1. Errect cr NoxpAYMENT—REVIVAL OF PoLicy, 


Where credit is extended and a note taken for the premium to be paid 
for the policy of insurance, and both the note and the insurance 
policy provide that, in case the note is not paid at maturity, the 
policy shall be suspended, inoperative, and of no force or effect so 
long as the note or any part thereof remains due and unpaid, the in- 
surance company cannot be held liable for a loss occurring after the 
maturity of the note and while the same is unpaid. 


The policy contained a further provision to the effect that, “in case of 
any loss of said property, either partial or total, while said note re- 
mains overdue and unpaid, this company shall not be liable for said 
loss, nor shall the payment of said note, or the receiving or reten- 
tion of the proceeds of any part thereof by this company, render it 
liable for any loss occurring while said note or any part thereof re- 
mains due and unpaid, nor shall such payment or retention be con- 
strued to be a waiver of any condition in this policy or application. 
The payment of the premium, however, revives this policy, and rein- 
states the same for the remainder of the term.” Held, That the col- 
lection of the premium after a loss by the insured, which occurred 
after the maturity of the note, and while the same was unpaid, 
while it would reinstate the policy for the balance of the term, would 
not constitute a waiver on the part of the company such as to make 


lt liable for the loss. Houston et al. vs. Farmers’ & Merchants’ Ins. Co., 
421, 
2. Novice In Case oF, 


The policy issued by a New York company to a citizen of another State 
provided that it should be governed by the laws of New York, which, 
among other things, require fifteen days’ previous notice of any pre- 
mium or instalment of premium coming due, in order to forfeit for 
nonpayment. 

Held, That where the policy involves the construction of a New York 
statute it will be construed as a domestic statute, looking to the de- 
cisions of that State for light upon its construction. 
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Held, That where such policy was paid for partly in cash and partly by a 
note which provided that in case of its nonpayment at maturity all 
further claim to insurance would be forfeited, such nonpayment 
would not work a forfeiture where the required statutory notice had 


not been given fifteen days before it came due. New York Life Ins. Co. 
vs. English, 618. 
3. RECOVERY ON. 


The policy stipulated that it should become void by nonpayment of any 
amount due on notes given for the same, and all previous payments 
should be forfeited. On the maturity of a note given for $87, only 
$67 was paid, and the insured was notified by the company that the 
policy lapsed for nonpayment of the note, but might be reinstated on 
certain conditions, with which the insured failed to comply. 

Held, That the company was entitled to recover the balance due on the 
note, although the amount paid was sufficient to compensate it for 


carrying the risk. Economic Life Ass’n vs. Spinney, 678. 


4. WAtvER By AGENT. 


The policy provided that it should not take effect until the first premium 
was paid in cash. The insured, a man unable to read, was induced 
by the agent to give a note for the premium, representing that it 
would be all right. The agent, by express provision of the policy, 
had no power to waive its requirements. 

Held, That the insured having failed to discover the fraud within a rea- 
sonable time, and rescind the contract, his representatives cannot 
recover on the policy after his death. Mutual Reserve Fund Life Ass’n 
vs. Stephens et al., 733. 


See Premium 3. 
PREMIUMS. See Accipenrt 5. 
PROHIBITED RISK. 


GASOLINE. 


A warranty that gasoline shall not be kept, used, or allowed on the 
premises, refers to its habitual use, not temporary use in an 
emergency. The bringing on the premises of a single gallon of 
gasoline for a special purpose, which a few hours later caused the 
fire, was not a violation of the warranty where no reference was 
made in the policy to a temporary use, especially where a gasoline 
stove was permitted which was to be filled from gasoline kept out- 


side the premises. Springfield F. & M. Ins. Co. vs. Wade, 818. 


PROOF OF DEATH. 


Wuat Is Proper EvipENcE oF. 


The death of the insured need not be proved beyond a reasonable doubt 
in a suit on a life policy, and where the jury are instructed that 
mere disappearance is not, of itself, sufficient, but that all the cir- 
cumstances should be considered, an instruction that continued ab- 
sence without being heard from by relatives or friends is not error. 

An instruction that if the jury believed that after disappearance of in- 
sured he was seen by two witnesses at two distinct places and times 
they must find for the defendant, is not erroneous as leading the 
jury to believe that they must be satisfied that he was so seen. 

There was evidence tending to show that insured probably fell into a 
river, near which he was camped, and concerning which there was 

‘ conflicting testimony as to its dangerous character and quicksands. 
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Held, That an instruction that unless the jury believed that insured, 
when last seen, was in such a perilous position that it was more 
probable that he there and then lost his life than that he extricated 
himself they must find for defendant, was properly refused where 
there was no evidence that he was seen to be in peril. 

The fact that insured was behind in payments on his land and forfeit- 
ures were entered, and that he was temporarily in the employ of a 
photographer. does not impugn his statement in the application that 
he was by occupation a farmer and real estate agent. 

Testimony amounting to nothing more than the assertion of a belief of 
the death of the insured by the family, was not competent to estab- 
lish death, but was admissible to show good faith on the part of the 
family, and its erroneous admission was not ground for reversal. 

A State law making life and health companies liable for damages and 
attorneys’ fees in case of default in the payment of their polities 
which is made a condition of their doing business there is not in 
violation of the Constitution of the United States. The case is not 
affected because such liability is limited to certain classes of insur- 


ance companies. Fidelity Mut. Life Ass’n of Phila. vs. Jennie M. Mettler, 
593. 
See ForFrerrure. 


PROOFS OF LOSS. 


1. Fravp. 


False swearing must be willful to avoid a policy. Where the cost of ar- 
ticles is required to be inserted in the proofs of loss, the insertion of 
the original cost of a second-hand article is not evidence of willful 
fraud on the part of an illiterate insured. 

Where such insured gave inconsistent evidence through alleged failure 
to understand and through mistake, the question of fraud was for 
the jury. ae 

Where wagons had been included in an inventory, before the fire, of ar- 
ticles in a building not burned, it did not prevent their inclusion 
among the articles in a building not actually burned, where it was 


proved that they were in such building. Beyer vs. St. Paul F. § M. 
Ins. Co., 209. 
2. ReE¥Fusat or EXAMINATION, 


A requirement in a policy of fire insurance that the insured shall sub- 
mit to an examination under oath touching the matters relating to 
the risk assumed by the company and the destruction of the prop- 
erty insured is binding and valid, and a refusal to comply with this 
condition will preclude the insured from recovering upon the policy, 
where it provides that no suit can be maintained until after a com- 
pliance with such condition. 

Where the insured voluntarily absents himself in such a manner that 
he cannot be found for the purpose of examination under oath, his 
absence will be taken as equivalent to a refusal, where the com- 
pany has in due time elected to require such examination, and made 
all reasonable efforts to notify the insured of the requirement. In 
such a case neither the insured nor any one claiming under or 
through him can maintain an action on the policy until after the 


insured has complied with such requirement. JFiremen’s Fund Ins. Co. 
vs. Sims, 1049 
3. SUFFICIENCY OF. 
The insured was too ill during the sixty days within which he was re- 


quired to furnish proofs of loss, to do so; the company was imme- 
diately notified of the loss, which was examined by three adjusters, 


Az 
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one of whom reported the facts to the insured’s clerk, who swore to 
the proofs. The insured afterward ratified the action of the clerk 
and the adjuster as his agents. 


Held, That the policy requirement was sufficiently complied with under 
the circumstances. Burns vs. Michigan Mfrs’ Mut. Fire Ins. Co., 663. 


4. Watver By ADJUSTER. 


A denial of liability after the loss by the adjuster is a waiver of proofs 
of loss, although the policy is governed by a statute which provides 
that its conditions can only be waived by a written indorsement. 
Such statute refers to conditions relative to the validity of the 


policy. Matthews vs. Capital Fire Ins. Co. et al., 1064. 
5. Watver By AGENT. 


Evidence that an alleged agent of the company received the application 
and delivered the policy and notified the company of the loss, and 
upon a failure of the adjuster to appear was afterward instructed to 
look into the loss, was evidence that he had authority to waive the 
timely presentation of’ proofs of loss. 


An instruction which assumed in such case that he was an agent so 
authorized was not error. 


A policy provision that no representative of the company can waive any 
of its provisions does not apply to the timely furnishing of proofs 


of loss. Citizens’ Ins. Co. vs. Stoddard et al., 900. 


See ARBITRATION 3 ; CANCELLATION 7 ; TRON SAFE. 
RAILROAD. See Susroeation. 
REBATE, See Discrrmiation 1. 
REBUILDING. See RepiaceMent. 
RECEIPT. 
TENDER. 
The company tendered the amount of its indebtedness to the insured, 


coupled with a demand for a receipt in full. The Iowa code pro- 
vides that the party making tender may demand a receipt. 


Held, That the receipt need only be for the money paid, and the demand 


for a receipt in full made the tender bad. West vs. Farmers’ Mut. Ins. 


Co., 668. 
REINCORPORATION. See BENEVOLENT Society 5. 


REINSTATEMENT. 


1. AvutTHority or AGENT—Parp-upP Po.icy. 


~ The policy provided that a forfeiture could not be waived except by the 
president, vice-president or secretary in writing, whose authority 
should not be delegated. The State agent agreed with the father-in- 
law of insured that the policy should be reinstated if the unpaid pre- 
miums were paid and a health certificate furnished, which was done, 
but the money was returned by the company and the reinstatement 
refused, which was acquiesced in by insured and his father-in-law 
until his death, five years after, when action was brought. 
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Held, That the agent had no authority to waive the forfeiture. 

Where the policy provides that it shall be void upon violation of its pro- 
visions without notification or action by the company, no notifica- 
tion is necessary. 

The policy provided that in case of default a paid-up life policy would 
be granted upon its surrender, or, failing to surrender, the policy 
should become a paid-up term policy. 

Held, That by failing to surrender the insured elected a term policy, and 
no action could be maintained on a life policy. Crutchfield et al. vs. 
Union Cent. Life Ins. Co. 895. 


2. MISREPRESENTATION AS TO HEALTH—WAIVER. 


An application for reinstatement of a life policy provided that it should 
be of no effect if the health was misrepresented. The representa- 
tions as to health were false. The application was made by a third 
party assuming to act for the insured in his absence, and the re- 
quired premium was sent. 

Held, That whether the misrepresentation was fraudulent or not was 
immaterial. 

Held, That if the third party had authority the insured was bound by 
his act, if not, a suit by the executor on the policy was a ratification 
and there could be no recovery. 

Held, That a statement by the third party, at the time, to the company 
that the insured was absent for three months, was not evidence that 
the company did not rely on the statements in the application. 

A receipt in full for the premiums sent by the company at the request of 
the third party, did not estop it from claiming misrepresentation. 

A letter from the company to the executor admitted a possible liability 
for a smaller sum, which it offered to pay, calling attention, how- 
ever, to the fact that it would insist on the forfeiture, and to a de- 
ficiency in the stamps placed on an assignment of the policy to the 
executor, which he corrected. 

Held, That this was not a waiver of the forfeiture. 

Held, That the retention of the premium by the company after the for- 
feiture under circumstances showing a willingness to account for it 
was not a waiver of forfeiture. 

Where the company in its answer to the suit offered to return the pre- 
mium, and alleged that it had paid the premiums into court which 
it had not done, there was a sufficient restitution to sustain the de- 
fense of forfeiture, but the plaintiff was entitled to judgment for the 
premium. Fraser vs. tna Life Ins. Co., 628. 


. See Premium 8 ; Premium Norte 1, 


REINSURANCE, 


1. By ForerGn Companiss. 


The statute of Massachusetts forbidding foreign companies to insure an 
amount in excess of one-tenth of their assets in a single risk does 
not apply to risks written in other States on property located there, 
of which Massachusetts has no jurisdiction. Attorney-General vs. 
Netherlands Fire Ins. Co., 587. 


2. Risks Coverep By. 


A reinsurance contract drawn by the reinsured company and accepted by 
the reinsurer, reinsured the former against losses by fire while wait- 
ing shipment “in or on the warehouses and/or sheds of” the origi- 
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nal insured “‘and insured under policies issued” by it; also that it 
was the full intent of the contract to fully indemnify the original 
insured for every loss within the limits named ‘to the full extent of 
its interest as herein described.” 

Held, That the language of the contract was that of the reinsured, and in 
case of ambiguity, as here, must be construed most strongly against 
it. 

Held, That a contract of reinsurance need not necessarily include the en- 
tire risk of the reinsured. 

Held, That rosin stored in the yard surrounding the warehouse and ad- 
jacent thereto was not in or on the warehouse or sheds, and was not 
included in the risk assumed. London Assur. Corp. vs. Jos. W. Thomp- 
son, 351. 


REMOVAL. 


PERMIT BY FORMER AGENT. 


The policy provided that no waiver of its conditions should be valid un- 
less written upon or attached to the policy. The agent was re- 
quested by telephone to transfer a policy on contents to another 
building, which he agreed to do, and that the insured could have the 
permit at any time on bringing over the policy. Some days later, 
after the fire, and after the agency had been terminated, the agent 
attached the permit to the policy. 


Held, That if the permit was made and held for insured, before the fire, it 
was valid. Bennett vs. Western Underwriters’ Ass’n, 382. 


See Risk 4. 


RENEWAL. 


EFFECT OF CANCELLATION. 


The company insisted that the policy was, by virtue of certain stipula- 
tions in it, self-renewing, and was renewed, and demanded the re- 
newal premium, which the insured denied, but took no steps to can- 
cel. On a demand by parties representing the company the insured 
afterwards paid the premium. But the company learning that there 
had been a loss earlier the same day, claimed that there had been a 
cancellation, and remitted the excess received above the amount 
which it was entitled to receive on cancellation. 

Held, That the retention of part of the premium was waiver of right to 
deny the renewal. 

Heid, That the policy was not canceled by the insured’s denial that it was 
renewed. Jucher vs. Dairy Mat. lis. Co., 458. 


See APPLICATION. 
REPAIRS. See RepLaceMENT. 
REPLACEMENT. 


WHEN UNLAWFUL. 


A condition in a policy insuring a building against loss or damage by 
fire, which purports to give the insurer the option to rebuild in case 
of total loss, is repugnant to section 3643 of the Revised Statutes, and 
void. 

Refusal of the insured to furnish plans and specifications for rebuilding, 
and to permit the insurer to rebuild, constitutes no defense to an ac- 
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tion for the recovery of such loss. Milwaukee Mechanics’ Ins. Co. vs. 


Russell, 360. 
See ARB:TRATION 9; BurmLp1NG. 


REPRESENTATIONS. See AppiicaTION; WARRANTIES. 
RESCISSION. See Acent 2; Premium 5. 
RESERVE. See Pretimrary-Trrm Contract. 
RISK. 

1. ADDITION. 


The policy was on mill building and all additions adjoining and com- 
municating occupied as a pail shop. 

Held, That a dry house twelve feet distant and an engine house four feet 
from the latter, communicating by movable bridge with the main 
building, were covered. Marsh vs. New Hampshire lire Ins. Co., 36. 


2. IxnuecaLt Busrness— PRACTICE. 


Where a motion for a new trial, based upon several grounds, is allowed, 
and it does not appear upon what ground the new trial was awarded, 
and a single erroneous ruling is found among those assigned in the 
motion, the Supreme Court, in order to sustain the ruling, will pre- 
sume that the motion was allowed upon that ground. 

Errors occurring during the trial, not brought to the attention of the 
trial court by a motion for a new trial, are deemed to be waived, and 
cannot be used in the Supreme Court as a ground for reversal. 

A contract of insurance covering a stock of drugs, including some in- 
toxicating liquors, indemnifying the insured against loss by fire, and 
which did not relate to the conduct of the business or the conse- 
quences of the use of the property, and was not entered into with a 
purpose to encourage acts in violation of law, is not rendered invalid 
by the fact that some illegal sales of intoxicating liquors were sub- 


sequently made. Insurance Co. of North America vs. Evans, 723. 
3. INCREASE OF—WAIVER BY AGENT. 


Where the policy provided that an increase of hazard should render it 
void, and that its provisions could only be waived by written in- 
dorsement, and there was evidence that the fire originated from a 
steam cornsheller set near the insured crib, the question whether 
such fact was an increase of hazard was for the jury. 

Held, That notice to the agent that such shelling was to be done, and his 
consent thereto, though not indorsed, was a waiver. Orient Ins. Co. 
vs. McKnight, 874. 

4. Removat or CHATTELS—LOCcATION. 


The stipulation in a policy of fire insurance that “this policy shall be- 
come void, unless consent in writing is indorsed by the company 
hereon, if any change takes place in the location of the property,” 
may become the subject of construction because of the variety of 
senses in which the word “void” is used. 

The terms of such stipulation should be construed with reference to its 
purpose, and, thus construed, it does not exempt the insurer from 
liability because of a change in the location of insured chattels with- 
out its consent, if the hazards of such location are not operative at 
the time of the loss. 

The insured may recover upon a policy containing that stipulation for 
the loss of chattels destroyed at a location to which they were re- 
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moved with the insurer’s consent, notwithstanding their previous 
removal to another location without such consent. Ohio Farmers’ Ins. 
Co. vs. Burget, 75. 
See AppiTion; Burtpinc; Cxiear Space; Derscriprion1; Licurnrne; Loss ; 
Poticy 1 ; Premium 4; Rernsurance 1, 2; ReEMovAL. 


SALE. See Arsrrration 4, 6, 7. 
SALVAGE. See Arsirration 4, 6, 7. 
SATISFACTION. 


Part PAYMENT. 


Rule construed regarding demurrer. A claimant accepted on two poli- 
cies aggregatihg $2,000, the sum of $1,000 in full satisfaction and sur- 
rendered the policies. 


Held, That he caunot sue for the balance without tendering back the 
amount already paid, though he aileges that he was induced to ac- 
cept the payment through fraudulent representations of the agent. 


The doctrine that part payment of amount due under a matured contract 
does not operate as a satisfaction of the whole, does not apply to an 


unliquidated insurance policy. Riggs vs. Home Mut. Fire Protection Ass’n 
of South Carolina, 200. 


SECRETARY. See BENEVOLENT Society 1. 
SICKNESS. See HeattH; Premium 6. 


SPRINKLER. See Poricy 1; Tenant 1. 


STANDARD POLICY. 


COINSURANCE CLAUSE IN. 


The statute of Massachusetts prescribing a standard form of policy and 
providing for adding to or modifying the clauses contained in the 
standard form, is not violated by a rider containing the 80 per cent 
coinsurance clause. It is not objectionable as diminishing the full 
indemnity sought by the statute to be secured to mortgagees. Quinn 


et al. vs. Fire Ass’n of Philadelphia et al., 460. 


See CancELLATION 3; OTHER INSURANCE 2; Tota Loss 2. 


STATUTE. See Examination; ForerGN Company; Premium3, 10; Premium 
Loan ; Premtum Nore 2; RetnsurancE 1; StanparD Poricy ; VanvuEp Por- 
ICY. 


SUBROGATION. 


NEGLIGENCE OF RarLRoaAD—TITLE. 


A railroad company leased a part of its premises to a brewing company 
for the erection of a building without charge, but conditioned that 
it should be held harmless for all damage from fires. The fire 
originated through negligence of the railroad in another building, 
not on its premises, from which it spread to the building of the 
brewing company. 


/icld, That the insurer of the brewing company was entitled to subroga- 


tion against the railroad, but that the latter was exempted from lia- 
bility through its lease. 
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Held, That the doctrine that a common carrier cannot claim exemption 
for negligence does not apply. The railroad was not obligated as a 
carrier to make the lease, and owed no duty except to refrain from 
willful damages. 

Held, That the brewing company was not responsible to the insurer for 
not notifying it-of the condition of the lease, and that payment of 
insurance money was not under mistake of fact or through misrep- 
resentation of title. Greenwich Ins. Co. vs. Louisville § N. R. Co. et al., 
298, 

See MortGaGEE 3; Use anpD Occupancy 1 ; WRONGDOER. 


SUICIDE. 


1. APPLICATION—INDISPUTABLE Po.icy. 


The policy was issued in consideration of the application, a copy of 
which was attached as required by the Code of Iowa when made part 
of the contract. The application requested that the policy should be 
made payable to a beneficiary named, and warranted that the in- 
sured should not die by his own hand, sane or insane, within two 
years. The policy as issued was made payable to the insured, who 
accepted it, and assigned it to the beneficiary. 

Held, That a provision in the Iowa statute that no other contract should 
be made than as “plainly expressed” in the policy, included also the 
application. 

Held, That both the beneficiary and insured were estopped to claim that 
there was a variance between the policy as issued and the applica- 
tion, which nullified the application as part of the contract. 

Held, That the obligation of the company to pay was conditional upon 
the agreement of the insured not to commit suicide within two years. 

The policy stipulated that it should be indisputable after two years, ex- 
cept for nonpayment of premium. 

Held, That the effect of this was to make the validity of the policy de- 
pendent on suicide not occurring within two years. 

Held, That the stipulation against suicide while insane is valid as a risk 


excepted from the policy. Mutual Life Ins. Co. of N. Y. vs. Kelly, 497. 


2. EvirpENnce—ACCIDENT. 

‘he policy exempted from liability in case of suicide and the company 
alleged suicide as a defense. 

Hicld, That notwithstanding the allegation the burden of proof was on 
plaintiff to show death by accident insured against. It is error to 
charge that the company must prove suicide unless the fact of death 
through some external accidental cause is first established. 

Where the evidence is evenly balanced the presumption is against sui- 
cide and justifies a finding of death from accident. 

The evidence need not be direct. The cause of death may be found from 
facts and circumstances. Laessig vs. Travelers’ Protective A8s’n of Amer- 
ica, 930. 

3. INSANITY. 

In an action upon a policy of life insurance, it appeared that the in- 
sured committed suicide. 

The policy stipulated, among other things, that the defendant company 
should not be liable, in the event of the self-destruction of the in- 
sured in any form, except upon proof that the same should be the 
direct result of disease or of accident occurring without the volun- 
tary act of the insured; nor in case the death of the insured resulted 
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from any disease produced by or resulting from the occasional or 
habitual use of alcoholic or narcotic stimulants. 

The defendant pleaded, by brief statement, that the death of the insured 
was the direct result of self-destruction by him, and not of disease 
or accident occurring without his voluntary act; and that, if the 
self-destruction of the plaintiff’s intestate was the direct result of 
disease occurring without his voluntary act, such disease was pro- 
cured by or resulted from the occasional or habitual use of alco- 
holic stimulants. 

Held, That the only questions for the jury are those arising under the 
foregoing stipulations and plea, all other facts necessary for the 
maintenance of the action being admitted; also, that the verdict for 
the plaintiff is not manifestly wrong, and should therefore be sus- 
tained. 

The defendant company also claimed that the fact of insanity was not 
proved by the testimony in behalf of the plaintiff, and contended 
that the fact, which appeared in testimony, that during the period 
above named the deceased attended to his business as usual, and 
hag an active interest in public affairs, established his sanity. 

Held, Whether the insured was insane, and whether his self-destruction 
was the direct result of such insanity, were questions for the jury. 
After a careful examination of the testimony, we cannot say that 
the jury erred in deciding these questions in favor of the plaintiff. 
The case does not show that he ever drank to excess, or ever be- 


came intoxicated. Arnold rs. Connecticut Mut. Life Ins. Co., 27. 


4, INSANITY. 


The policy provided that if the insured died by his own act, whether 
sane or insane, the policy should be void, except that upon its sur- 
render the company would pay the legal reserve at the time of death. 
The evidence indicated death by an excessive dose of morphine, with 
suicidal intent, and there was evidence indicating eccentricity at 
times, due to intemperance. 

Held, That instructions which precluded a forfeiture if suicide was the 
result of an insane impulse was error. 

Held, That if the insured knew the probable result of his act, though un- 
able to comprehend its moral character or resist the insane impulse, 
the policy was void according to its terms. 

Held, That if the act were done when the mind was so far gone as to be 
ignorant of its character or effect, it was an accident that would not 


avoid the policy. Manhattan Life Ins. Co. vs. Jennie E. Beard, 51. 


5. INSANITY. 
The policy provided that it should be void in case of ‘‘ death by suicide.” 


Held, That death from a self-inflicted shot from a pistol does not avoid 
the policy if unintentional or if the party was so far insane that he 
was unable to understand the nature and effect of his act or was im- 
pelled by an irresistible impulse. 

Held, That the evidence in this case was sufficient to sustain such a 


claim. Central Mut. Life Ins. Ass’n vs. Anderson, 331. 


6. INSANITY. 


Where the certificate provided against recovery in case of suicide, and 
that it should be void if the insured should die of any act which, had 
it been done by him while in possession of all his faculties unim- 
paired, would be deemed self-destruction, suicide while insane avoids 


the policy. Keefer vs. Modern Woodmen of America, 718. 


SURETY. See Assignment 2; Frpe.irty. 
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SURPLUS. See Parp-up Poticy. 
SURRENDER VALUE. 


1. Errect or LoAN—EXTENDED INSURANCE. 


Where a policy of life insurance provided that upon the nonpayment of 
a premium the insured should be entitled to receive as a cash sur- 
render value, after deducting any loan made to him, the net re- 
serve of the policy. less a certain surrender charge, and that this 
might be applied to the extension of the insurance, that provision 
must control the figures in another part of the policy purporting to 
give as the cash surrender value at a certain time an amount less 
than the net reserve after deducting the surrender charge, since 
words control figures, and the policy beside is to be construed most 
favorably to the insured. 

The rule that all doubts in regard to the meaning of a policy of insur- 
ance must be solved against the insurer should be strictly applied in 
the case of life insurance after the death of the insured. 

{t being doubtful whether figures given in a table in a policy were in- 
tended to represent the cash surrender value or merely the loan 
value at the expiration of certain periods, they must be regarded as 
representing the loan value, or the amount the company agrees to 
lend on the policy, as that construction harmonizes all parts of the 
contract, and is therefore to be preferred to one that makes them 
conflict, especially as it is the more favorable to the insured. 

A construction which makes the cash surrender value much less where 
the insured obtains a loan and makes default in payment than it is 
where there is no loan is to be avoided, since, it in effect makes 
the contract provide for a forfeiture for the failure to pay a, debt, 
and therefore makes it not only oppressive, but usurious. 


Though the amount of the loan is to be deducted from the net reserve in 
determining the amount to be applied to the extension of the insur- 
ance, yet upon the death of insured during the term of extended in- 
surance the unpaid amount of the loan is also to be deducted from 
the amount due on the policy, this being the express provision of 
the contract, and it not being reasonable for the insured to have 


both the cash surrender value and the continued insurance. Mutual 
Ben. Life Ins. Co. vs. First National Bank of Louisville, 785. 


2. In CasEor ENDOWMENT TITLE. 

The statute of Massachusetts, requiring a cash surrender value applies 
only to domestic corporations. Where such surrender value is not 
provided in the policy, and it is claimed under the laws of New York, 
such laws must be pleaded in a Massachusetts court. 

The policy was a twenty-year endowment, payable to the mother, in case 
of death of insured within the twenty years, if she were living. 
Otherwise it was payable to his estate or to himself, if living to the 
end of the term. 

Heid, That insured had a valuable interest which passed to his trustee in 
bankruptcy, but the beneficiary has a contingent right, of which she 
cannot be deprived by its surrender without her consent, therefore 
the trustee cannot claim a surrender value from the company in the 


absence of such consent. Haskell vs. Equitable Life Assur. Soc., 651. 
See Premium Loan ; TITLE 2. 


SURVIVORSHIP. 


; Proor oF BENEFICIARY. 
There is no presumption of survivorship in case of death from a com- 
mon disaster. 
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Where a policy provides that it should be payable to the beneficiary in 
ease she survived, otherwise to the representatives of the insured, 
the Missouri Statute of Descents does not apply in case of such 
death through a common disaster. 

The beneficiary of an ordinary life policy has a vested interest in the 
absence of any divesting clause. 

The beneficiary in case of a policy payable to her if surviving, otherwise 
to the representatives of the insured, has a vested interest liable to 
be divested through her nonsurvival, and such nonsurvival must be 
affirmatively proved in order to divest. 

Questions of practice decided. United States Casualty Co. vs. Kacer et al., 849. 


TAXATION. See Iron Safe 3. 
TEMPORARY INSURANCE. See Contract 2. 


TENANT. 


1. INsuRABLE INTEREST OF. 


A tenant, at will, agreed with the landlord to pay taxes and insurance on 
the building, and insured in his own name. 

Held, That a limited interest is insurable, and a tenant, at will, entitled 
to thirty days’ notice before dispossession had such an interest. 
Held, That if the insurance was effected by the company with knowl- 
edge of the facts it could not avoid liability, and the tenant acted as 

agent of the insured. 

Held, That where the evidence was conflicting as to knowledge by the 
company of the facts, the question was for the jury. 

Held, That a deed not delivered until after grantor’s death is invalid and 
is not a change of title within the policy. Schaeffer vs. Anchor Mut. Fire 
Ins. Co., 245. 

2. SPRINKLER DAMAGE—ASSIGNMENT. 


The policy insured goods against accidental damage from the accidental 
discharge of water from an automatic sprinkler, and were damaged 
through the negligence of the landlord. The insurer had full op- 
portunity to inspect the sprinkler system, and did inspect it before 
writing its policy. The claim of the tenant was assigned to the in- 
surer. 

Held, In an action by the insurer against the landlord, that negligence 
in assuming the risk was no defense on the part of the landlord, with 
whom no relations subsisted, that imposed any duty on the part of 
the insurer. 


Held, That the assignee was entitled to the same rights against the land- 
lord as was the tenant. United States Casualty Co. vs. Bagley et al., 344. 


TENDER. See REcerpr. 
TITLE. 
1. AssIGNMENT—INSOLVENCY — CREDITORS. 


Where an insurance policy has a condition to the effect that a sale or 
transfer of the property shall render the policy void, and the as- 
sured makes a deed of assignment, whereby he sells, grants, conveys 
and transfers the property to the assignee for the benefit of credit- 
ors, such transfer will avoid the policy. 


The fact that the assignor retains possession of the property at suffrance 
will not have the effect to prevent the policy from becoming void. 
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Where all homestead and exemption rights are reserved in such deed, 
and there is a mortgage on the premises, as against which no ex- 
emption can be allowed, and the insured asks an allowance in lieu 
of a homestead out of the insurance money, such claim is not an in- 
terest in lands, but a claim for money. Ohio Farmers’ Ins. Co. vs. Wa- 
ters et al., 71. 


2. IN Case or ENDOWMENT—EFFECT OF SURRENDER. 


A policy payable to the mother of insured, and her legal representatives 
in case of death, vests in the beneficiary, and her rights cannot be 
divested by insured without her consent, and where she dies first it 
is payable to her legal representatives regardless of their insurable 
interest, and not to the estate of the insured. 

A provision that it should be payable to the insured at the end of twenty 
years, if alive, and upon its surrender that he should receive the sur- 
render value, did not affect the case where he died prior to the twenty 
years with the policy in force. 

The insured requested the company in a letter after the death of the 
mother to make it payable to his heirs. 

Held, That the company had no power to make such change, and was not 
estopped by the subsequent acceptance of premiums to claim that the 
policy was payable to the mother’s representatives. Preston vs. Con- 
necticut Mut. Life Ins. Co., 401. 


3. INTEREST OF HUSBAND IN WIFE’s PROPERTY. 


Prior to a statute of 1900 in Massachusetts husbands had an estate by 
curtesy initiate in all real estate of their wives, which could be levied 
on by creditors. But that statute which gave the power of contract- 
ing to the wife reduced the curtesy of the husband to an inchoate 
right which was contingent on his survival, and did not vest until 
such survival. 

Held, That the curtesy initiate gave an insurable interest to the husband. 

Held, That where the husband was insured and the loss occurred prior to 
the statute taking effect, a representation that he was the owner of 
property belonging to the wife, if made in good faith, did not defeat 
a policy so issued to himself, but he is entitled only to recover the 
value of such interest as measured by the subsequent statute. 


Held, That such interest may properly be computed on the principle ap- 
plicable to dower rights. Doyle vs. American Fire Ins. Co., 546. 


4. Leastnotp—KNOWLEDGE OF AGENT. 


The policy insured cotton, her own or held in trust or on commission or 
sold, but not: delivered, contained in a one-story frame building 
situate on her farm, and provided that it should be void if the sub- 
ject were personal property incumbered by a chattel mortgage. 
There was a landlord’s lien on the cotton and a deed of trust held 
by a bank. The building was of logs, on leased ground. 

Held, That where the agent was told the character of the house, and that 
the place was leased, there was no fraud or misrepresentation that 


would defeat the policy. Southern Ins. Co. vs. Stewart, 391. 


5. Or VenporR—WaAIVER BY AGENT. 


The vendor contracted to sell the property, the deed to be delivered when 
the entire purchase money was paid. Some $900 was still due at the 
time of fire. The policy provided that it should be void in case of 
change in title or possession without consent indorsed. 


Held, That the vendor retained an insurable interest which would sup- 
port a policy for $500. 


' 











' 
5 
k 


MASa PET PT 





Digest Index, 1902. 1129 


Held, That a general agent authorized to make contracts could waive 
the provision requiring indorsement. 


Held, That such waiver after the termination of his agency was binding 
if the insured had no notice of the termination and was justified in 
believing that he was still authorized to act as agent. Continental Ins. 
Co. vs. Brooks, 34%. 


6. Ricatrs oF CREDITORS—INCUMBRANCE. 

The property was originally owned by E., who conveyed by a deed to 
Cc. CC. afterward insured in her own name and interest. Cred- 
itors of E. secured a decree subjecting the property, after exhaust- 
ing the grantor, to their interest. Shortly after C. again insured 
in her own name and interest. The property was sold after the fire 
under order of the court, and the proceeds applied to the claims of 
creditors, leaving a balance still due in excess of the insurance 
money. 

Held, That C. still had an insurable interest at the time of insuring, and 
the policy clause requiring sole and unconditional ownership was 
not violated. Her position was that of owner, subject to an in- 
cumbrance. 

Held, That the proceeds of the policy belonged to C. and not to the 


creditors. Steinmeyer et al. vs. Steinmeyer et al., 881. 


7. VENDEE. 


The interest of a vendee of realty under a land contract is sole and un- 
conditional ownership within the meaning of the policy. Matthews 
rs. Capital Fire Ins. Co. et al., 1064. 


8. Watver or—-Ricuts oF MortTGAGEE. 


The property belonged jointly to the husband and wife, but the policy 
was in the name of the husband and provided that it should be void 
if the interest was other than sole and unconditional ownership, or 
in case of misrepresentation or fraud. The policy was procured by 
a son of insured from the agent, no representations had been made 
as to ownership and the insured was ignorant of the provision. 


Held, That where no offer had been made to return the premiums re- 
ceived, and the insurer made no inquiry while the insured acted in 
good faith, the provision was waived. 


Where the policy is payable to mortgagee who filed a complaint in fore- 
closure to prevent a bar by the statute of limitations, but no sum- 
mons was issued and the suit was dismissed without knowledge of 
insured that complaint had been filed, a policy provision that it 
should be void in case of foreclosure proceedings with knowledge of 


insured is not violated. Sharp vs. Scottish U. § N. Ins. Co., 906. 


See AcentT 10; ALIENATION ; BANKRUPTCY; BENEFICIARIES ; BENEFICIARY : BENEV« 
oLeNT Soctety 6; Inpustr1aL Ponicy; INsuRABLE INTEREST ; MORTGAGEE 4 3 
SuBRoGATION ; SuRRENDER VaLvuE2; TrENantT 1; Use anv Occupancy 1; 
Wirr’s Poticy. 


TORNADO. See Winn. 


TOTAL DISABILITY. See Accrpent 6. 
TOTAL LOSS. 


1. CONSTRUCTION OF. 


Under Ky. St. § 700, providing that fire insurance companies, in case of 
“total loss,” shall be liable “for the full estimated value of the prop- 
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erty insured, as the full value thereof is fixed in the face of the 
policy,” it was proper to instruct the jury that by “total loss” is 
meant such injury to the insured building ‘as to destroy its identity 
and specific character as a building, or such injury or damage to all 
the parts and materials of said building as to render the same un- 
safe, or without valne, as the same remained after the fire, for the 
purpose of reconstructing the building substantially as it existed 


before it was burned.”” Thuringia Ins. (0. vs. Mallot, 163. 


2, CONSTRUCTION OF. 


Under the standard fire insurance policy, total loss is to be ascertained 
as of the date of the occurrence, and is determined by the following 
tests: A building is not a total loss unless it has been so far de- 
stroyed by the fire that no substantial part or portion of it above 
the foundation remains in place capable of being safely utilized in 
restoring the building to the condition in which it was before the 
fire. The words “total loss,’ when applied to a building, mean to- 
tally destroyed as a building; that is, that the walls, although some 
portion of them remain standing, are unsafe to use for the purpose 
of rebuilding, and would have to be torn down, and a new building 
erected throughout. There can be no total loss of a building so long 
as the remnant of the structure left standing above the foundation 
is reasonably and safely adapted for use (without being taken down) 
as a basis upon which to restore the building to the condition in 
which it was immediately before the fire; and whether it is so 
adapted depends upon the question whether a reasonably prudent 
owner of a building uninsured, desiring such a structure as the one 
in question was before the fire, would, in proceeding to restore the 
building, utilize such standing remnant as such basis. If he would, 
then the loss is not total. Rules applied, and held error to refuse 
instructions in substance embodying these principles. 


A cold storage plant was insured under the following description: 
“Four-story and basement brick building, with composition roof, 
and a brick engine and boiler house attached, including steam heat- 
ing and hoisting apparatus, steam, brine, water, and gas pipe fix- 
tures, and all other permanent fixtures occupied for warehouse pur- 
poses.” The engine house consisted of a small one-story brick 
structure attached to the main building, and the whole considered 
and operated as an entirety. Held, Conceding the engine house was 
but slightly damaged by the fire, under the tests above given the 
question of total Joss must be applied to the structure as a whole. 

The wall at one end of the building had been bolted to a similar one of 
an adjoining brick building, thereby making a double wall. JAeld, 
That, as bearing upon the question of total loss it was proper to 
show that the double wall remaining was not suitable to be utilized, 
in place, in restoring both buildings. In such case the insured 
could not claim the entire benefit of the remaining double wall. 

The evidence did not show conclusively that the loss was total. North- 
western Mut. Life Ins. Co. rs, Rochester-German Ins. Co. of Rochester, N. Y., 
168. 

3. TEstT oF. 

In an action to determine the question of total loss in case of damage to 
a building by fire, the rule adopted in Northwestern Mut. Life Ins. 
Co. vs. Rochester German Ins. Co. (88 N. W., 265), is accepted and 
applied. 

In applying such test it was proper to receive evidence of the value of 
the remaining parts of the building, the cost of repairing the same, 
and the total cost of reconstruction. 


It was not error to direct the jury to view the premises under considera- 
tion, as no substantial change appeared to have taken place at the 


Qyrce 
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time of the trial; but it was error to instruct the jury that in de- 
termining the question of total loss they might consider the knowl- 


edge gained thereby. Northwestern Mut. Life Ins. Co. vs. Sun Ins. Office, 
183. 
See REPLACEMENT. 


UNAUTHORIZED INSURANCE. See Forercn Company. 
UNEARNED PREMIUM. See Cancettation 3, 4, 5. 
UNSOUND BUILDING. See Butipra. 


USAGE. See CancELiarion 6. 


USE AND OCCUPANCY. 


1. ConsTRUED IN Cask OF ELEVATOR —SUBROGATION. 


An elevator company was insured under a New York standard policy, in 
which the subject of insurance was described in a rider as “on the 
use and occupancy of their property and elevator building,” and 
which further provided, in case of damage by fire so as to prevent 
the elevating and handling of grain, the policy should be liable at a 
specified rate for each working day of the prevention, and if only 
prevented from handling -the full daily average, the daily liability 
should be such proportion of the specified sum as the elevating pre- 
vented bore to the daily average a year previous. Provisions voided 
the policy if the interest was not truly stated, or was other than sole 
and unconditional ownership. This, with other elevator companies, 
had formed a mutual association which, by agreement, fixed and re- 
ceived the elevator charges, and apportioned the receipts among the 
companies as determined by its executive committee, regardless of 
interference by fire. But the individual companies otherwise con- 
ducted their own business independently. 


Held, That the policy, which was valued, was an insurance of the mere 
use and occupancy of the property, and not of its earnings or re- 
ceipts. 

Held, That the agreement with the association transferred an interest 
only in such receipts, and not in the actual use; therefore, it was 
not a change of ownership within the policy. 

Held, That the right of the elevator company to share as if no fire had 
occurred was not a double compensation, and did not entitle the in- 


surer to be subrogated against the association. Ldward Michael, Ex- 
ecutor, etc., vs. Prussian National Assur. Co., 468. 


2. Measure or DaMAGEs. 


The insurance was against damage by fire to the use and occupancy of a 
hotel, and provided for a per diem value-of the damage in case the 
building or any part was so damaged that the hotel or restaurant 
connected with it was entirely prevented from providing for guests, 
or in case of partial damage a certain per diem value for each room 
rendered untenantable, and for loss of income. 

Held, That where the damage was such that all but a few of the rooms 
were untenantable, and the elevators and restaurant were destroyed 
and the interior generally was badly damaged by fire and water, and 
the restaurant wrecked, and after the building had been repaired 
patrons were invited to inspect its substantial reconstruction, the in- 
surer was liable on the basis of a total loss, and not of a partial 
damage. John Chatfield vs. Etna Ins. Co., 394. 
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VACANT. 


1. AvuTHORITY OF AGENT. 


The insured is entitled to rely on a statement of the local agent that a 
vacancy permit had been attached to the policy as it required, when 
such statement is made after the policy was taken by such agent to 
the State agent, who had authority to attach the permit. Morgan vs. 


Illinois Ins. Co., 639. 


2. AuTHoRITY OF AGENT INsURING HIMSELF. 


The plaintiff, who was agent of the defendant, issued a policy to him- 
self on furniture which required indorsement of permit for va- 
cancy, and indorsed such permit. ‘The house was, at the time, 
vacant. The company, upon learning of the vacancy, canceled a 
part of the policy covering goods not in the building, and returned 
the unearned premium for the same, but retained the balance for 
more than four months. ‘The agent had no authority to indorse the 
permit. 


Held, That the vacancy was waived. Frasier vs. New Zealand Ins. Co., 1032. 


3. EFFECT OF. 


Where a policy of insurance contains a condition that, if the buildings 
insured “‘ be or become vacant or unoccupied *- * * without con- 
sent indorsed hereon, * * * then in each and every one of the 
above cases this entire policy shall be null and void,” and it is 
shown that the buildings were permitted to become vacant and un- 
occupied without the knowledge or consent of the company, and so 
remained for a period of twelve days, but were reoccupied before any 
loss was sustained, held that, when the property became vacant and 
unoccupied without the consent of the insurance company, the 
policy became immediately forfeited; further, held, that reoccu- 
pancy before the loss occurred did not revive the forfeited policy. 


German Ins. Co. vs. Russell et al., 863. 
VALUATION. See Pretrmiary-TEerM Contract. 


VALUED POLICY. 


1. CONSTRUCTION OF. 


A statute of South Carolina provides that no company shall issue poli- 
cies for more than the value stated in the policy, the value and 
amount of insurance to be stated in the policy and the full amount 
of insurance to be recovered in case of total loss, and a proportion- 
ate amount in case of partial loss. No penalty or rule of evidence 
was prescribed. 

Held, That where a policy contained no such valuation, but prescribed a 
rule of its own for determining the measure of damages, it must be 
construed according to its terms as an open policy, and the statutory 
requirement that in case of total loss the full amount shall be recov- 
ered did not apply. The statute did not prohibit the issue of such a 


policy. Ulmer vs. Phenix Fire Ins. Co. of Brooklyn et al., 38. 
2. Parti1at Loss—CornsuRANCE CLAUSE. 


Under Ky. St., § 700, providing that fire insurance companies shall be lia- 
ble for the full estimated value of real property insured, as the 
value thereof is fixed in the face of the policy, and that in cases of 
partial loss the liability of the company shall not exceed the actual 
loss of the insured, a provision in a policy requiring insured to main- 
tain insurance to the extent of at least 80 per cent of the actual cash 
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value of the property, and providing that in the event he fails to do 
so he shall be a coinsurer to the extent of such deficit, is void, and in 
case of partial loss the company is liable for the full amount of the 
damage sustained, though insured has failed to maintain the re- 


quired amount of insurance. Sachs vs. London § Lancashire Fire Ins. 
° Co., 426. 
See 'Torat Loss 1; Usk anp Occupancy 1. 


VALUED POLICY LAW. See MEasvre or DAMaAGEs. 
VENDEE. See Trtte 7. 
VENDOR. See Tittz 5. 


WARRANTIES. 


WHERE REPRESENTATIONS, 


Where to hold that certain statements made in an application for insur- 
ance are warranties would defeat the obvious purpose of the parties 
to the contract, they will be held to be mere representations, even 
though it is stipulated in the policy that they are warranties. The 
intention of the parties is to be gathered from the entire contract, 
and not from any one clause contained therein. 


Where representations are of such a character that their materiality is a 
matter of common knowledge, upon which reasonable minds could 
4 not differ, it is error to submit the question of their materiality to 


the jury. Jioyal Neighbors of America vs. Wallace, 447. 
WARRANTY. See Apprication. 
WATER. See Loss. 
WIFE. See AssiGNMENT 1; BENEVOLENT Society 6; TITLE 3. 
WIFE’S POLICY. 


RiGHts oF CHILDREN. 


The policy was payable to the wife or, in the event of her death, to the 
children, and provided that it might be converted into cash at the 
option of “the holder.” 

Held, That the interest vested in the wife and children and the option 
can be exercised only with the consent of all the parties in interest 


jointly where all are alive. Entwistle rs. Travelers Ins. Co., 464. 


See BANKRUPTCY. 


WIND. 


1. DamaGE From HAIL. 


A policy of insurance which indemnified the insured “against all such 
immediate loss or damage sustained by the assured as may occur by 
tornadoes, cyclones, and windstorms,” and which provides that the 
insurance company shall not be liable for any loss or damage occa- 
sioned by hail, and that the policy is intended to cover such loss 
only as shall result directly from tornadoes, cyclones, or windstorms, 
does not cover a loss occasioned by the breaking of windows by hail, 


| 
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although such loss would not have occurred had not the hail been 
driven against the windows by a high wind. Hartford Fire Ins. Co. of 
Hartford, Conn., vs. Nelson, 271. 


2. NOoricr, 


In an action upon a policy insuring against damage by windstorm plain- 
tiff should have alleged that he had given defendant insurance com- 
pany notice of the nature and extent of the injuries inflicted within a 
reasonable time thereafter, or he should have alleged some excuse 


for his failure to do so. Fallon vs. Farmers’ Home Mut. Aid Ass’n, 491. 


See LIGHTNING. 
WRITTEN CONTRACT. 


Parot Evipence Cannot Vary. 


The execution of a contract in writing supersedes all the oral negotia- 
tions or stipulations concerning its matter which preceded or ac- 
companied the execution of the instrument. 


Where the terms of a written contract are clear, plain, explicit, and free 
from all ambiguity, parol testimony is not admissible to change or 
vary its terms. 

An applicant for insurance, who accepts a policy the provisions of 
which are plain, clear, and free from all ambiguity, is chargeable 
with knowledge of its terms and legal effect. It is the duty of the 
assured to read and know the contents of the policy before he ac- 
cepts it, and where he fails or neglects to do so he is estopped from 
denying knowledge of its terms and conditions, unless he alleges 
and proves that he was induced not to read the policy by some 
trick or fraud of the other party. Liverpool §- London § Globe Ins. Co. 


vs. T. M. Richardson Lumber Co., 993. 
See CLEAR SPACE. 


WRONGDOER. 


CoINSURANCE—SUBROGATION, 


Where a marine company has paid a loss due to a wrongdoer who is 
sued for the damages by the insured, and is not asked to be a party 
to the suit or is made such, it nevertheless is entitled to its share of 
the amount recovered. 


The owner of a vessel insured for part of its value is coinsurer for the 
balance. and must bear his proportionate share of the loss. 


The company is subrogated to the rights of the insured against the 
wrongdoer, and may sue in his name and for his use. Lygan ve. Brit- 
ish § Foreign Marine Ins. Co., 431. 
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